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MEMORANDUM. 

Oa  tlie  22d  of  Jnlj  last,  the  Sight  "HaaorMe  Stepbbn  Woulfe,  Lord  Chief 
Baron,  died  at  Baden-Baden ;  in  oonwqnenoe  of  which  llie  following  appointments  took 
plaoe  :^The  Bight  Honorable  Maziebb  Bbadt,  her  Majesty's  Attorney-General,  to 
be  Lord  Chief  Baron;  Datxd  B.  Pi(K>t,  Esq^  her  Miyesty's  Solicitoi^General,  to  be 
Attorney-General;  Bichabd  Moobe,  Esq.,  her  Majesty's  Third  Sergeant,  to  be 
Solicitor-Cieneral ;  and  Josbph  Stock,  Esq.,  LL.D.,  to  be  her  Majesty's  Third 
Sergeant. 

Ontbe^23dofMay  last,  William  Cubbt,  Esq.,  her  Majesty's  Third  Sergeant* 
at-Law,  was  i^pointed  Master  in  Chanoery,  in  the  room  of  Bodbbick  Connob,  Esq., 
who  died  a  short  time  preTionsly ;  and  Bichabd  Moobe,  Esq.  was  at  the  same  time 
apptnnted  her  M^esty's  Third  Sergeant-at-Law. 
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■    1  « t 


CHANCERY. 

Tuesday^  June  l8tA,  1839. 

CLIENT  AND  SOLICITOR— VALIDITY  OF  SECtTRITIES  TAKEN  FROM 
CLIENT— EFFECT  OF  ACCOUNT  STATED  AND  SETTLED  BETWEEN 
CLIENT  AND  SOLICITOR — COSTS — ASSIGNEE  OF  JUDGMENT  IN 
TRUST— GENERAL  PAYMENTS,  IN  ACCOUNT, 

D'ArCY  V,  BURKC. 

Thb  bill  in  this  cause  was  filed  in  1830,  for  the  parpose  of  restraining  q^  |,.j]    ^^  ^ 

the  defendant  from  proceeding  on  foot  of  a  judgment  on  bond  of  i  9th  by  client 

Aprily  1823,  for  the  penal  sum  of  £992.  17s.  4d.,  late  currency,  and  for  tw-"°*to*^  set 

an  account  of  the  dealings  on  foot  of  which  that  bond  was  obtained ;  and  ^^^^^.  ^  ^^^ 

111  '^^  juagment 

the  bill  prayed  that  this  bond  and  judgment  should  stand   only  for  so   for  the  amount 

much  as  should  on  such  account  appear  to  have  been  actually  due.  ^^^^  ^d^et- 

It  appeared  that  the  plaintiff  was  left  a  minor  of  15  years  of  age,  on  tied    between 

the  death  of  his  father,  in  1815 ;  that  his  mother  had  contracted  a  second  client,  ^   a^r 

marriage,  in  1816,  with  one  M^Auley,  and  had  entered  i^to  possession  ^®  <^"^^^  ^^ 

of  the  estates  and  effects  of  her  late  husband,  under  a  pretended  title  as  rwhere  the  so- 
licitor has  also 
acted  as  agent 
and  general  manager  of  the  estate  and  interests  of  the  client  during  his  minority)  the 
Court  refused  to  open  the  account  on  the  allegations  that  the  greater  portion  of  it  conmsted 
of  charges  for  costs,  and  other  items,  for  which  the  client  was  not  properly  liable,  and  that 
the  costs  were  not  taxed,  and  t^at  the  account  did  not  contain  credits  to  a  large  amount 
to  which  the  client  afterwards  discovered  he  was  entitled. 

On  bill  filed  by  client  against  solicitor,  to  open  an  account  stated  and  settled  some  years 

before,  the  Court,  after  a  decretal  order  dismissing  the  bill  as  to  opening  the  account  stated 

.  and  settled,  and  directing  an  account  of  subsequent  dealings  only,  will  not,  on  further 

directions,  go  into  an  item  overcharged  and  suppressed  in  the  account  stated  and  settled, 

no  sufficient  grounds  for  doing  so  having  been  shewn  at  the  original  hearing. 

Costs  of  assigning  a  judgment  to  a  trustee  of  the  conuzee,  for  family  purposes,  to  which 
assignment  the  conuzor  was  not  a  party,  are  not  chargeable  against  the  conuzor ;  and 
gemtley  that  the  costs  in  the  cause  of  such  trustee,  who  is  assignee  of  a  judgment,  and 
brought  before  the  Court  as  a  necessary  party  in  a  suit  instituted  by  the  conuzor  to  set 
aside  the  judgment,  are  only  chargeable  against  his  cenlui  que  trw,t,  and  not  against  the 
plaintiff  in  the  cause. 

A  solicitor  transacting  business  for  his  client,  and  having,  at  the  same  time,  a  judg- 
ment against  him  bearing  interest,  the  client  having  made  general  payments  from  time  to 
time,  the  solicitor  was  held  justified  in  applying  those  payments  to  bis  account  for  costs 
accruing  due,  although  the  interest  on  the  judgment  against  his  client  was  accumulating 
at  the  same  time. 

IRISH   EQUITY  REPORTS — VOL.  II.  D      f 


CASES  IN  CHANCERY. 


JutiOi  1839.   heir-at-law  to  her  father,  from  whom  the  said  estate  was  derived.     The 

real  estates  were  of   considerable  value,    amounting  to  about  £70 Q 
a-year. 

The  defendant  had  been  the  solicitor  and  confidential  law  agent  of  the 
plainti£P's  father  in  his  lifetime,  and  had  claims,  in  right  as  well  of  his 
own  father,  who  had  previously  been  the  confidential  law  agent,  as  of 
himself. 

He  instituted  proceedings  against  M'Auley  and  wife,  on  his  own  ac- 
count, for  the  recovery  of  these  demands,  consisting  chiefly  of  bills  of 
costs;  he  also  commenced  proceedings  by  ejectment,  on  behalf  of  the 
n[iinor,  for  the  recovery  of  the  estates  to  which  the  ktter  was  entitled, 
and  became,  in  other  respects,  the  general  manager  of  the  plaintiif's  affairs. 
The  proceedings  in  the  ejectment  cause  were  terminated  by  compromise, 
on  the  condition  that  M^Auley  and  wife  should  not  not  be  held  liable  for 
mesne  rates,  that  an  annuity  of  £200  a-year  should  be  secured  to  Mrs. 
M^Auleyfor  her  life,  and  £100  a-year  for  M'Auley,  in  case  he  survived 
her,  and  that  the  plaintiff,  the  minor,  should  be  held  liable  for  the  whole  of 
the  said  claims  of  the  defendant,  on  foot  of  costs  and  otherwise.  Part  of 
the  arrangement  was,  that  defendant  should  hold  possession  of  the  lands 
subject  to  this  annuity,  and  for  the  payment  of  his  own  debts,  until  the 
plaintiff  should  come  of  age,  and  should  re-deliver  possession  to  M'Auley 
and  wife,  if  the  plaintiff  should  then  refuse  to  ratify  the  terms  of  the 
compromise,  and  thus  to  place  the  parties  in  the  same  relative  posi- 
tion as  before  the  compromise.  This  compromise  was  made  in  the  year 
1820. 

In  1822,  plaintiff  attained  his  age.  In  the  mean  time,  and  up  to  a  settle- 
ment of  accounts  in  April,  1823,  the  defendant  continued  in  receipt  of  the 
rents  of  the  several  estates  of  the  plaintiff,  and  made  disbursements  to 
M'Auley  and  wife  on  foot  of  the  annuity,  and  for  the  support  of  the 
plaintiff,  and  several  of  his  brothers  and  sisters,  who  were  also  minors. 

In  April,  1823,  he  furnished  an  account  to  the  plaintiff,  purporting  to 
be  on  foot  of  all  the  dealings  between  them  up  to  that  date,  by  which  it 
appeared  that  the  plaintiff  was  indebted  to  him  in*the  sum  of  £992. 1  Ts.  4d., 
for  which  he  required  a  security  to  be  executed.  This  demand  con- 
sisted of  about  £660  for  costs  incurred  by  plaintiff's  father,  deceased, 
and  by  M'Auley  and  wife,  and  the  remainder  for  costs  incurred  by 
plaintiff  himself  between  the  year  1816  and  the  tin^eof  such  settlement. 
The  bond  in  question  was  accordingly  passed  to  the  defendant,  and 
judgment  entered  thereon  for  the  entire  sum. 

Throughout  this  transaction,  the  plaintiff  had  no  other  solicitor  or 
law  agent,  and  the  defendant  continued  to  act  for  him  in  these  capacities 
up  to  the  year  1829.  During  that  period,  certain  costs  at  law  and  in 
equity  were  incurred  by  the  plaintiff  to  the  defendant,  and  between  the 
19th  April,  1823,  and  29th  September,  1825,  certain  payments,  amount- 
ing  to  £LI2.  14s.  8d.,  were  made   by  the  plaintiff  to   the  defendant. 
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generally  apon  acooant.     On  the  1st  May,  1827,  a  further  sum  of  £1S0    June^  1839. 
was  likewise  paid  generally  upon  account. 

In  the  year  1828,  the  defendant,  being  indebted  by  bond  and  judg- 
ment, to  one  Columbus  M.  O'Flanagan,  who  threatened  to  sue  him, 
applied  to  the  plaintiff  to  pay  or  secure  to  O'Flanagan  the  sum  of  £300 
for  his  accommodation,  and  agreed  to  allow  the  said  payment  in  dis- 
charge of  the  costs  which  had  accrued  due  subsequent  to  the  year  1823, 
which  costs  had  not  then  been  furnished  or  ascertained.  The  plaintiff 
accordingly  secured  this  sum  to  O'Flanagan,  and  stibsequently  paid  the 
amount. 

It  appeared  that  the  origin  of  this  debt  of  the  defendant  to  O'Flana-  * 
gan,  according  to  the  statement  of  the  defendant  in  his  answer,  was  as 
follows : — That  a  Mrs.  Dowell,  the  «ister  of  O'Flanagan,  was  a  tenant 
to  certain  lands,  the  property  of  the  plaintiff^  and  being  in  arrear  of  rent 
in  the  year  1819,  an  ejectment  was  brought  by  M'Auley  and  wife  (tbetl 
in  possession)  on  foot  thereof.  O'Flanagan,  then  acting  as  her  agent, 
entered  into  a  compromise  with  M'AuIey  and  wife;  bni  the  defendant 
(then  acting  for  the  present  plaintiff)  having  learned  the  transaction, 
apprised  O'Flanagan  of  the  rights  of  his  client,  the  minor:  whereupon  the 
the  compromise  with  M'Auley  and  wife  was  broken  off.  The  defendant 
then  entered  into  a  dealing  with  O'Flanagan  on  behalf  of  the  plaintiff, 
and  agreed  that  the  plaintiff  should,  when  of  age,  execute  a  lease  of  the 
lands  in  question  at  a  certain  rent  then  fixed  on,  on  the  condition  of 
being  immediately  paid  £300,  the  amount  of  rent  then  ascertained  to  be 
dne«  O'Flanagan  paid  the  defendant  this  sum  accordingly,  and  received 
the  defendant's  note  as  a  security  for  the  execution  of  the  lease  by  plain- 
tiff. Subsequently,  desiring  a  better  security,  O'Flanagan  required 
and  obtained  the  defendant's  bond  for  £300.  This  lease  was  never 
executed ;  O'Flanagan  never  sought  to  have  it  executed,  having  ceased  to 
act  aa  agent  for  his  sister,  Mrs.  Dowell,  in  the  mean  time;  but  he  proceeded 
against  the  defendant  for  the  amount  of  the  bond  in  the  year  1828. 
The  defendant  then  prepared  a  bill  for  an  injunction  to  restrain  O'Fla- 
nagan's  proceedings,  and  stating  the  transaction  between  them ;  but  the 
biU  was  not  filed,  and  a  compromise  was  entered  into,  by  which  O'Fla- 
nagan ag^ed  to  receive  the  principal  sum  of  £300  in  discharge  of  hia 
claim.  It  was  for  the  payment  or  security  of  this  £300  that  the  defend- 
ant made  the  before-mentioned  application  to  the  plaintiff. 

It  did  not  appear  that  the  plaintiff  was  made  acquainted  at  this  period 
with  the  nature  of  the  transaction  or  the  origin  of  the  debt  to  O'Fla- 
nagan, or  that  he  had  any  knowledge  of  the  receipt  by  the  defendant  of 
tbe  sum  of  £300  for  rent  in  1819.  The  defendant  had  appropriated  this 
sum  to  his  own  use,  and  had  never  brought  it  into  account  or  given 
credit  for  it  iu  the  settlement  of  accounts  in  1823. 

In  1830,  proceedings  having  been  instituted,  at  law,  by  the  defendant 
on  foot  of  the  bond  and  judgment  of  1823,  the  present  bill  was  filed  by 
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Junt^  1 839.   the  plaintiff,  seeking  the  aocoant  as  above  stated.     It  did  not  appear  thai 

the  receipt  of  the  sum  of  £300,  and  its  omission  in  the  accounts,  had  been 
brought  under  the  notice  of  the  Court  at  the  original  hearing  in  June, 
1837,  as  falsifying  the  accounts  of  1823,  and  the  bill  was  then  dismissed 
without  costs,  so  far  as  it  sought  to  open  those  accounts  and  to  set  aside 
the  bond  and  judgment  then  obtained  to  secure  the  amount  appearing 
due.  An  account  was  directed  to  be  taken  on  foot  of  this  judgment,  - 
and  the  defendant's  costs  incurred  subsequent  to  1823  were  ordered  to 
be  taxed.  Against  these  costs,  the  sum  paid  by  the  plaintiff  to  OTlanagan 
in  1828,  for  the  use  of  the  defendant,  was  directed  to  be  set  off,  and  a 
•   balance  to  be  struck. 

These  costs,  on  taxation,  were  found  to  amount  only  to  the  sum  of 
£277.  4s.  Id. 

The  Master's  report  found  the  sum  of  £1,355,  for  principal,  inte- 
rest, and  costs  doe  to  the  plaintiff  on  foot  of  the  judgment  of  1823, 
after  giving  him  credit  thereout  for  the  balance  appearing  in  his  favor 
on  foot  of  the  payments  made  to  and  for  the  use  of  the  defendant  in  the 
interval  between  1823  and  1828,  and  which  were  set  off,  pursuant  to 
the  decree,  against  the  costs  incurred  during  the  same  period.  To  this 
report  the  plaintiff  took  four  exceptions. 

The  first  exception  was  general,  to  the  effect,  that  the  sum  reported 
due  as  the  result  of  the  accounts  directed  should  have  been  £318  instead 
of£l,365. 

The  second  exception  insisted  that  the  Master  should  have  given 
credit  for  the  principal  sum  of  £300  rent  received  in  1819,  by  the  defend- 
ant, for  the  use  of  the  plaintiff;  and  should  also  have  reported  it  due, 
with  interest,  from  the  1st  July,  1819,  when  it  was  received,  until  the 
19th  April,  1823,  when  the  accounts  were  settled  in  which  it  should 
have  been  included. 

The  third  exception  insisted  that  the  costs  of  an  assignment  of  the 
said  judgment  of  1823  to  Matthew  O'Connor,  as  trustee  in  a  family 
settlement  made  by  the  defendant  in  1824,  and  executed  in  order  to 
indemnify  the  said  O'Connor  in  respect  of  a  sum  of  money  of  which  he 
was  trustee,  and  to  which  assignment  the  plaintiff  was  not  a  party, 
together  with  the  costs  of  a  revival  of  same  in  1829,  in  the  name  of 
O'Connor,  should  not  be  allowed  as  against  the  plaintiff. 

The  fourth  exception  insisted  that  the  Master  had  improperly  set  off 
the  two  general  payments  of  £122.  14s.  8d,  and  £130,  made  between 
1823  and  1827,  against  the  costs  which  accrued  due  in  the  same  inter- 
val, instead  of  deeming  them  appropriated  to  keep  down  the  interest, 
and  in  discharge  of  the  principal  of  the  judgment  of  1823. 


Mr.  Blachburne,  Q.C.,  stated,  that  the  first  exception  being  general, 
as  to  the  amount  found  due,  should  be  allowed  to  the  extent  to  which 
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the  report  should  be  varied,  by  Che  allowing  of  any  of  the  subsequent  Jun^y  18S9. 
exceptions ;  and  then  proceeded  to  state  the  second  exception.  This 
rested  on  the  admission,  in  the  defendant's  answer,  of  the  receipt  of  the 
dCSOO  in  1819,  under  the  circumstances  set  forth.  Being  money  then 
actually  due  to  the  plaintiff,  and  paid  to  the  defendant  on  his  account,  it 
should  hare  been  paid  over  at  the  time,  or  accounted  for  by  the  defend- 
ant, at  all  events,  when  settling  with  the  plaintiff  in  1819.  It  made  no 
difference  that  the  defendant  had  made  himself  liable  to  repay  that 
money  to  O'Flanagan,  and  that  it  was  repaid  subsequently  by  the 
pUuntiff,  at  his  instance,  for  the  plaintiff  was  ignorant  of  its  having 
been  received  at  all,  and  of  his  right  to  it,  and  the  transaction  being, 
besides,  a  most  suspicious  one,  as  far  as  the  defendant  was  concerned, 
it  was  not  equitable  that  the  plaintiff  should  now  sustain  the  loss  of  it. 


Mr.  Warren^  Q.  C,  for  the  defendant,  objected,  that  the  proper  time 
for  obtaining  a  decision  on  this  point  was  at  the  original  hearing.  It 
was  an  afterthought,  suggested  in  the  office,  and  not  sustained  by  any 
statement  in  the  bill,  or  by  the  proofs  in  the  cause,  but  rested  solely  on 
the  defendant's  answer,  which  shewed  also  that  the  defendant  himself 
had  reaped  no  advantage  from  the  transaction,  as  he  had  to  repay  the 
money  to  O'Flanagan. 

The  Court  thought  the  question  should  have  been  raised  at  the  ori- 
ginal hearing,  and  overruled  the  exception. 

Upon  the  third  exception  being  stated,  and  the  analogous  cases  of  the 
assignees  of  insolvents  or  bankrupt  parties  brought  before  the  Court,  as 
in  Horan  v.  Woolaghan  (a)  being  referred  to,'the  exception  was  allowed^ 
so  far  as  the  costs  of  the  assignees  were  concerned,  and  overruled  as  to 
the  revivor,  without  debate. 

4th  Exception. — Mr.  Blackbumey  Q.  C,  and  Mr.  CoUins,  Q.  C.~- 
This  raised  the  question  as  to  the  appropriation  of  general  payments. 
It  appeared  that  between  1823  and  1825,  several  small  sums,  amounting 
together  to  £1 12. 14s.  8d.,  were  paid  generally  on  account ;  and  again,  in 
1827,  a  gross  sum  of  £130  was  paid  by  the  plaintiff  to  the  defendant,  but 
without  any  specific  application,  either  by  demand  or  on  payment,  made 
by  either  party.  During  this  period,  interest  was  accumulating  on  the 
judgment  of  1823,  and  costs  of  some  proceedings,  in  law  and  equity,  were 
incurred,  so  that  there  were  two  distinct  liabilities,  on  the  part  of  the 
plaintiff,  existing  at  the  same  time.  Under  these  circumstances,  he 
sought  to  have  the  payments  so  made  by  him  applied  most  for  his  own 


(a)  Beatty,  1. 
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•/uiw,  1839.    advantagd.     In  support  of  this  principle,  there  wag  ClaytorCs  Case  (a), 

and  Brooke  ▼.  Enderby(b)n 


DARCY 

V, 
BURKE. 


Mr.  Warren  and  Mr.  Bktke,  against  the  exception,  contended  that 
the  onus  of  making  the  appropriation,  which  the  Court  was  now  asked 
to  make,  lay  upon  the  plaintiff  at  the  time  of  payment,  had  he  then  in- 
tended it.  This  he  had  not  done,  and  it  was  the  right  of  the  defendant 
now  to  hold  the  payment  made  as  he  might  choose  to  appropriate  it. 
The  plaintiff  had  that  right  at  the  time  of  payment,  but  not  after,  and 
the  adrances  of  costs  in  his  business,  necessarily  required  by  the  defend- 
ant from  time  to  time,  made  it  improbable  that  the  payments  were  made 
upon  foot  of  the  other  demands.  As  to  the  right  of  the  creditor  to  make 
the  appropriation,  when  none  is  made  by  the  debtor,  the  cases  were 
clear.  Hall  v.  Wood  and  wife(c),  Peiers  v.  Anderson  (d),  and  Manning 
r.  Western  (e). — [Lord  Chancellor.  That  is  the  received  principle. 
Is  there  any  thing  in  this  case  to  take  it  out  of  the  rule?] 

Mr.  Close  replied  for  the  plaintiff. — The  cases  most  in  point,  relied 
on  for  the  defendant,  were  cases  at  law,  and  did  not,  besides,  carry  the 
principle  contended  for  further  than  the  plaintiff  was  willing  to  concede. 
There  was  no  question,  that  where  there  were  several  distinct  debts 
subsisting  at  the  same  time,  and  general  payments  were  made  without 
any  specific  application  of  them  to  account  of  particular  debts,  the  right 
to  appropriate  such  payments,  which  was  vested  first  in  the  debtor 
making  them,  devolved,  by  his  neglect,  upon  the  creditor  receiving 
them.  But,  then,  the  creditor  must  make  his  election  at  the  time  of 
payment,  and  must  also  communicate  such  election,  and  the  particular 
appropriation  determined  on,  to  the  debtor.  Where  neither  party  had 
made  such  appropriation,  then  the  Court  had  the  power  to  make  it—first, 
according  to  the  presumed  intention'  of  the  parties  themselves  at  the 
time  of  payment,  to  be  collected  from  the  circumstances  of  the  particular 
case ;  and  second,  where  no  sufficient  evidence  of  this  nature  existed,  then 
according  to  the  equity  of  the  case : — First,  that  the  creditor  must  make 
his  election  at  the  time  of  payment,  the  note  of  Mr.  Hovenden  to  the 
case  of  Chcue  v.  Box  ffj^  fairly  summed  up  the  authorities  on  the 
point.  In  Bodenham  v.  Purchas(g)f  there  referred  to,  the  Court,  even  at 
law,  expressly  declared,  that  the  creditor  must  exercise  the  right  of 
appropriation  at  the  time  of  payment,  and  treated  general  payments,  as 
made  in  discharge  of  the  earlier  items  in  the  account  in  exoneration  of  the 
debtor.  So,  in  the  later  case  of  Simpson  v.  Ingham{h)^  where  Bayley,  J. 

(fl)  1  Meriv.  612.  (6)  2  Brod.  &  Bing.  71.  (c)  14  East,  243. 

{d)  5Taunt.69C.  {e)  2  Vern.  606. 

(/)  2  Freem.  Ch.  Ca.  by  Hov.  (note)  262. 
{g)  2  B.  &  Aid.  39  ;  and  see  2  Saund.  B.  (note  6.)  415. 
(A)  3  Dow.  &  By.  249,  and  2  B.  &  C.  66. 


CASES  IN  CHANCERY. 


declared,  that  where  the  exercise  of  the  creditor's  right  is  calculated  to'  June^  1839. 
work  injustice,  the  Court  would  not  permit  the  appropriation  sought  to 
be  made ;  and  held  that  private  entries,  though  made  at  the  time,  did  not 
conclude  the  parties  until  they  were  communicated.     Best,  J.  also 
held  (refen*iag  to  Clayton's  Case),  that  the  creditor  should  have  a  rea- 
sonable time  to  make  his  election,  but  having  once  made  it,  was  bound 
by  it.     The  decision  of  the  Court,  in  that  case,   was  in  favor  of  the 
creditor,  but  the  rule  laid  down  applied  to  both  parties.     In  an  old  case 
of  Breii  V.  Marsh  (a),  the  principle,  that  the  debtor  shall  receive  notice 
of  the  particular  appropriation  intended  by  the  creditor,  is  also  distinctly 
recognised ;  and  in  WetUworth  v.  Manning  (5),  the  entries  in  a  mer- 
chant's book  (the  creditors)  were  held  by  the  Lord  Chancellor  not  to 
bind  the  debtor,  contrary  to  the  justice   of  the  case*     In  SmWi  v. 
Wigley  (e)^  so  lately  as  1833,  Chief  Justice  Tindal  expressly  decided 
that  the  creditor  must  make  the  appropriation  at  the  time  the  money 
comes  to  his  handsj  and  desired   to   be  understood  as  deciding  the 
case  before  him  upon  the  general  rule    laid    down    in    Clayton* s 
Case^  in  Bodenham  v.  Purchas,  and  Simpson  v.  Ingham.    In  the  pre- 
sent case,  no  time  was  fixed  at  which  the  defendant  had  made  the  appro- 
priation contended  for,  and  his  answer  in  the  cause  contained  the  first 
intimation  made  to  the  plain ti£F  of  any   intention  to  apply  the  general 
payment  to  account  of  his  costs.    But  the  answer  itself  negatived  this 
pretended  appropriation.     It  was  admitted  by  the  answer,  that  the  pay- 
ment of  £300  made  by  the  plaintiff  to  OTlanagan  in  J  828,  for  the  use 
of  the  defendant,  was  applied  for  and  made  expressly  upon  account  of 
the  costs  which  had  accrued  due  between  1823  and  that  period.     These 
costs  had  been  first  furnished  and  taxed  under  the  decree  in  this  cause 
in  1838,  and  were  ascertained  to  amount  to  but  £273.     The  general 
payments  made  in  the  same  interval  amounted  to  £243  ;  so  that  but  £30, 
or  thereabouts,  could  have  been  due  for  costs  in  1828,   when  so  large  a 
sum  as  £300  was  demanded  on  foot  of  them,  if  the  appropriation  now 
pretended  had  been  ever,  in  fact,   made.     It   was  plain  that  no  such 
appropriation  had  been  made,   or  that  the  £300  paid  in   1828   should 
have  been  applied  to  the  debt  of  1823.     The  circumstances,  on  the  con* 
trary,  raised  the  presumption,  that  the  defendant  himself,  at  that  period, 
had  not  intended  or  made  any  such  appropriation  as  ho  now  alleged,  and 
the  Court  would  not  now  permit  it.     Where  the  intention  of  the  parties 
could  be  collected  from  the  circumstances,  an  appropriation  contrary  to 
it,  though  made  at  the  time  of  payment,  would  not  be  sustained  ;  Shaw 
▼.  Picton  (d)  ;  therefore,  the  Court  here,  acting  on  the  admitted  facts  of 
the  transaction  of  1828,  would  at  least  hold  that  no  intention  was  shewn 
to  have  existed,  up  to  that  period,  to  appropriate  the  general  payments 
to  the  account  of  costs ;  and  the  payment  of  £300,  then  made,  more  than 

(a)  1  Vern.  468.  (b)  2  Eq.  Ca.  Ab.  261.  (c)  3  M.&  Scott,  174. 

(d)  4  B.  &  C.  715,  and  7  Dow.  &  Ry.  S.  C.  207. 
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June^  1833.  liqaidated  the  entire  amount  of  the  costs.  Therefore,  no  specific  appropri- 
ation haring  been  made  or  commanicated,  and  no  evidence  existing  of 
any  express  intention  so  to  appropriate,  the  case  came  within  the  general 
jarisdiction  of  the  Court,  to  make  such  appropriation  as  was  equitable 
under  the  circumstances.  With  very  few  exceptions,  and  those  resting 
on  the  peculiar  nature  of  the  dealings  between  the  parties  in  each  case, 
the  whole  current  of  authorities,  from  the  earliest  period,  goes  to  esta- 
blish this  principle,  namely,  that  the  Court  will  appropriate  general  pay- 
ments most  for  the  relief  of  the  debtor.  In  the  eailiest  case,  Heyward 
v.  Lomax  (a),  where  money  was  due  upon  a  mortgage  bearing  interest, 
and  also  upon  an  account  not  bearing  interest,  the  Court  held  that  a 
general  payment  shonld  be  taken  to  have  been  made  on  foot  of  the 
mortgage  expressly,  because  it  was  natural  to  suppose  that  a  man  would 
rather  elect  to  pay  oflp  the  debt  for  which  interest  was  to  be  paid.  This 
was  the  rule  of  equity  and  common  sense,  and  was  acted  on  in  many 
cases,  both  at  law  and  in  equity.  In  MeggaU  v.  Mills  {b)^  Chief  Justice 
Holt  held  that  a  general  payment  should  go  to  a  particular  debt,  con« 
tracted  in  a  capacity  in  which  the  debtor  was  liable  to  a  commission  of 
bankruptcy,  instead  of  a  debt  contracted  by  him  in  a  dealing  not  within 
the  statutes  of  bankruptcy.  Upon  this  principle  of  relieving  the  debtor 
were  also  the  decisions  in  the  cases  of  fVenttoorih  v.  Manning  (c),  and 
of  Chiue  V.  Box  (d)f  above  referred  to.  In  what  is  called  Clayton's  Case 
(which  was  a  branch  of  the  important  case  of  Deoaynes  v.  Nobk)  (e).  Sir 
W.  Grant  discussed  the  question,  and  reviewed  the  eases  at  great 
length  in  his  judgment.  It  has  been  since  considered  a  leading  case  on 
the  subject.  The  principle  decided,  so  far  as  the  authority  applied  in 
the  present  case,  was,  that  general  payments,  made  on  foot  of  a  banking 
account,  were  to  be  applied  to  the  earlier  items,  unless  the  creditor 
declared  his  intention  otherwise  ai  the  times  of  payment;  and  this  was 
done  expressly  in  exoneration  of  the  debtor.  So,  in  Birch  v.  Tebbutt(f)t 
Brooke  v.  JSnderby(g)f  Newmarsh  v.  ClayfhJ,  Smith  v.  Wigley{i)f 
Goddard  v.  Hodges  (k)y  Dawe  v.  Holdsworth  (I),  and  in  Wright  r. 
Ijaing  (m),  which  was  an  action  of  penalties  on  a  usurious  transaction ; 
and  the  Court  held,  that  there  having  been  no  appropriation  of  the  general 
payments  at  the  time  of  payment,  the  case  would  apply  then  to  the  legal 
and  not  the  usurious  contracts,  though  it  subjected  a  party  to  penalties. 
Thus,  even  at  law,  the  debtor  had  been  relieved ;  and  in  equity,  the 
same  principle  had  been  strictly  followed.  In  Pemberton  v.  Oahes  (n), 
Lord  Lyndhurst  expressly  adopted  the  decisions  in  Clayton's  Case,  Bo- 


(o)  1  Vem.  24. 


ib)  I  Lord  Baym.  286.    Quere  S.  C.  Anon.  Comberb.  463. 


(o)  2£q.  Ca.  Ab.  261. 
(e)  lMeriv.5r2. 
(}f)  2  Brod.  &  B.  71. 
{i)  3  Moore  &  Scott,  174. 
(0  Peake*8  N.  P.  Ca.  C4. 


(o)  2  Freem.  Ca.2ed.by  Hovender,  261. 
(f)  2Stark.  N.P.  Ca.  74. 
{h)  14  £a«t,  239. 

(X)  1  Cr.  &  Mees,  33,  and  S.  C.  Tyres,  209. 
(m)   3  B.  &  C.  65. 


(n)  4  Bust.  B.  169. 
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denham  v.  Purehas^  Simpson  v.  Ingham^  and  Brooke  v.  Enderhy ;  so  that   June,^  1839, 
the  principle  roast  be  considered  completely  settled.  Then,  as  to  the  facts 
in  the  present  case,  it  should  be  recollected,  first,  thatthe  judgment  was 
bearing  interest,  which  the  accoants  shewed  these  payments  would  have 
been  sufficient  to  keep  down ;  and  second,  that  the  costs,  in  liquidation 
of  which  it  was  alleged  the  payments  were  applied,  were  not  such  an 
ascertained  subsisting  demand  or  debt,  as  was  contemplated  by  the  rule 
relied  on  by  the  defendant*    No  clear  sum,  to  which  any  given  payment 
was  applicable,  was  shewn  to  be  due  for  costs  at  the  time  of  making 
such  payment;  and  the  demand  and  payment  of  such  a  sum  as  £300,  in 
1828,  expressly  on  foot  of  costs,  amounting  altogether  to  but  £273,  de- 
stroyed the  pretence  that  the  previous  payments  had  been  applied  to 
aceoont  of  these  costs.     Therefore,  the  facts  before  the  Court  fully 
warranted  the  application  of  the  authorities  relied  on.     The  case,  howe- 
yer,  was  still  stronger,  when  the  relation  between  the  parties  was  con- 
sidered.    In  the  cases  cited,  the  parties  were  generally  merchants, 
bankers,  or  traders,  familiar  with  transactions  of  this  nature,  and  pre- 
sumed to  understand  clearly  the  rule  of  such  dealings ;  at  all  events,  acting 
at  arm's  length,  without  undue  control  or  confidence,  and  under  circum- 
stances which  commonly  enforce  caution.  Here,  the  very  reverse  was  the 
fact     The  defendant  had  thrust  himself  into  the  management  of  the 
plaintiff's  concerns,  not  merely  as  attorney  or  solicitor,  but  as  a  general 
agent  and  manager,  during  the  plaintiff's  minority,  and  under  circum- 
stances that  gave  him  undue  power  over  his  client.     The  transaction  of 
1819,  with  O'Flanagan,  shewed  how  improvidently,  not  to  say  unfairly 
and  illegally,  he  had  acted  in  this  trust.     If  that  transaction  were  now 
held  closed  by  the  Court,  the  plaintiff  was  a  loser  of  £300,  which  should 
have  been  brought  to  his  credit,  with  interest,  in  1 823.  The  security  then 
taken  from  him  for  a  debt,  with  two-thirds  of  which  he  was  not  legally 
diargeaUe,  was  that  upon  foot  of  which  it  was  now  sought  to  have  the 
advantage  of  these  payments.     During  the  whole  period  of  these  pay- 
ments, the  confidential  relation  of  solicitor  and  client  subsisted  between 
the  defendant  and  him.     It  was  the  doty  of  the  defendant  so  to  have 
conducted  his  dealings  with  his  client,  as  should  be  most  for  the  interests 
of  the  dient.     It  was  also  his  duty  to  advise  his  client  stgainst  himself, 
as   if  acting  for  his  client  with  a  third  person.     Gibson  v.  Jeyes{a), 
Would  his  advice  have  been  just  or  judicious,  had  he  advised  that  these 
general  payments  should  be  applied  to  costs  which  were  but  accrning 
doe  slowly,  from  time  to  time,  instead  of  keeping  down  the  intoreb^t  of 
the  judgment?     It  is  not  to  be  credited,  that  if  the  plaintiff  had  been 
acting  warily,  or  under  honest  advice,   he  would  have  permitted  any 
such  appropriation  ;  and  the  Courts  will  not  tolerate  that  v>  solicitor,   or 
any  party  holding  a  confidential  relation  of  the  like  nature,  Fhall  abuse 
his  client's  confidence  to  his  own  profit.     On  the  contrary,  the  rule  is 
express,  that  all  accounts  upon  foot  of  dealings  between  them  fhall  be 

(a)  6  Ves.  jiin.  266.  C  t 
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Jtm»f  18S9.   taken  mort  against  the  tolieltor  or  agenl»  and  that  thoy  shall  be  restrained 

from  dealing  with  them  npon  the  same  footing  as  other  parties.  Newman 
r,  Paym$(a)t  CronUyw*  Parker  (b),  WhUe  y.  Lincoln  (c),  ReveU  v. 
Harvey  (d)j  and  in  Lewti  ▼•  Mairgan  (e)f  a  case  for  forty  years  before 
the  Com  tin  England,  Lord  Eldon  in  terms  declared,,  that  an  attorney, 
acting  both  for  hiqiself  and  his  client>  should  be  bound  to  shew  that  he 
acted  aa  well  for  his  client  as  he  did  for  himself  (/>  Therefore,  npon 
these  aothorities  alone,  the  plaintiff  here  was  entitled  to  have  these 
payments  appropriated  as  he  sought  by  the  exception. 

The  Lord  Chakcbllok  said  it  was  unnecessary  to  dwell  on  this  point 
of  the  case,  especially  if  the  other  ai*gumenta  were  well  founded.  The 
principle  was  established,  that  the  Court  would  deal  differently  with 
transactions  between  solicitors  and  their  clients,  from  its  role  towards 
other  parties.  Upon  the  other  points,  the  alignment  was  very  forcible, 
and  required  consideration.  His  Lordship  then  recapitulated  the  lead- 
ing points  urged  by  Mr.  daety  and  stated  that  he  would  read  the  papers 
MB  the  case,  and  confer  with  the  Master. 

Monday  June  2Mk 

Upon  this  day,  the  Lord  Cmancbllor  said— -The  fourth  exception 
in  tliia  case  must  be  orerruled.  I  haTO  spoken  to  Master  Connor  on 
the  subject,  and  I  think  there  is  no  ground  for  making  the  appropriation 
desired.  I  think  the  rule  to  be  gathered  from  the  cases  is,  that  if  no 
specification  be  made  by  the  debtor  when  he  pays,  he  cannot  afterwards 
■sake  it.  If  he  does  not  make  a  distinct  appropriation  at  the  time,  the 
right  is  lost  to  him,  and  he  is  not  entitled  to  come  at  any  period  of  time 
afterwards  to  make  it  Now,  here  there  were  distinct  transactions  as 
to  the  bond  and  judgment,  and  the  business  which  was  doing  from  day 
to  day,  and  for  whidi  money  was  paying  from  day  to  day.  The  natural 
application  of  money  paid  generally,  while  a  solicitor  b  doing  business, 
is  to  discharge  those  costs  which  are  thus  incurred,  and  pay  him  for  his 
work  and  labour.  But  in  this  case  I  find,  besides,  that  in  the  disohai^i^ 
which  D*Arcy  filed  in  the  ofiice,  he  states  that  the  sum  claimed  on  foot 
of  costs  cannot  be  due^  because  ho  had  paid  sums  from  time  to  time  on 
account  of  them.  These  sums  now  in  dispute  were  the  only  sums  pmd ; 
therefore^  I  must  overrole  that  exception.  One  exception  is  to  be 
allowed  in  part — it  is  the  third.  It  is  to  be  allowed  as  to  the  costs  of 
the  assignment  to  O'Connor,  but  OTcrruled  as  to  the  costs  of  the  reviTor 
had  in  his  name.  That  is  a  matter  which  can  be  corrected  without  send- 
ing the  case  back  to  the  Master. 

The  role  on  the  third  exception  also  governed  the  first,  which  should 
be  allowed  in  part  also,  to  the  extent  to  which  the  gross  sum  reported 
due  was  reduced,  by  the  amount  of  these  costs  of  the  assignment  being 
deducted. 

(a)  2  Ve«.jun.  199.  (A)  I  J.  &  W.  4«0. 

{v)  8  Yes.  363.  {d)  1  Sim.  &  Stu. 

(•)  3  AoHr.  W ;  and  S.  C.  4  Dow.  P.  C.  29;  6  Price,  42,  and  3  Y.  &  J.  230. 

(J)  4  Dow.  P.  C.  46. 


J 


CASES  IN  CHANCERY.  11 

Tuuday  Nootmibtr  bth. 

EXECUTOR'S   COSTS— EVIDENCE^^HUSBAND  AND  WIFE 

Harwood  and  Ball  v.  Bland. 

This  cMwe  cwiie  on  to  be  heard  en  report  nnexeepted  to,  and  merittb        In  a  creditor'* 

rait^  for  the  ad- 
ministration of 

Mr.  WarreH  Q.  C,  with  whom  was  Mr.  71  B.  C.  Smiihy  Q.  C»  on  the  uMts,  the  ex- 
pert d  the  platatiffs,  stated  that  the  bill  was  filed  by  the  piaintiA,  as  ere-   d^wed  is  en- 

ditors  of  J.  W.  Barlow,  deceased,  against  the  defendaati  his  exeooter,   ^<^  ,  ^'  hw 

oo0t8|although 

apon  whidi  the  nsuai  deeree  to  aeoonot  was  pronoiiaeed.    The  plaintiff  the        estate 


Ball,  by  his  bill,  and  before  the  Master,  claimed  as  a  specialty  creditor,  ^F^Jf  ^^^ 

under  a  deed  of  partnership  execnted  between  him,  the  plaintiff  BaU,  the  debts.  The 

and  the  testator  Bariow,  in  respect  of  certun  defiudts  fennd  hj  the  accoi^ng^  to 

r^oit,  from  which,  also,  it  appeared  that  the  estate  weidd  be  tnsoliicient  priorities,  does 

to  pay  all  the  debts.    The  rsport  further  foond  that  the  defendant  such  a  ease.* 

claimed  to  retain,  as  ezecotor,  in  respect  of  a  soin  foond  due  to  him,  in  i^mJ^^iJ^U^ 

priority  to  tlie  simple  contract  creditors  of  his  testator.  new     against 

Mr.  ^arrnt  stated,  that  one  of  the  points  for  consideration  was,  mresratatiTe 

whether  the  exeentor  was  entitled  to  his  costs:  and  submitted,  inas-  of W deceased 

hosband        to 
much  as  the  fund  was  insufficient  to  pay  the  debts,  or  perhaps  the  spe-   eharge  his  as- 

ciaity  debts,  that  the  defendant,  the  executor,  would  not  be  entitled  to   '^^* 

his  costs  in  priority  to  the  plaintiflfs*  costs,  bnt  according  to  the  priority 

given  him  by  his  retainer,  claimed  and  reported  according  to  the  role 

of  Court. 

Mr.  Brewsierf  Q.  C,  and  Mr.  B.  C  lAoydj  for  the  defendant,  sub- 
mitted tliat  the  defendant  was  entitled  to  his  costs  out  of  the  ftttid. 
There  was  no  complaint  as  to  the  conduct  of  the  executor,  but,  on  the 
contrary,  it  was  admitted  that  the  fond  had  been  properly  administered* 

The  point  was  not  further  pressed  by  counsel  for  plaintifis. 

The  Lord  Chancellor  decreed  the  plaintiff  BaU  to  be  entitled  as  a 
specialty  creditor,  and  the  defendant  entitled  to  his  retainer,  and  that  the 
costs  of  both  plaintiffs  and  defendant  should  be  paid  in  the  first  instance, 
saying,  that  the  rule  referred  to  by  plaintifis'  counsel  did  not  apply  to 


*  The  general  rule  is,  that  exe-  77,  166.    In  Flanagan  t.  Nolanf 

enters    and   administrators,    like  1    MoL  84,  although    an  execa- 

other  trustees,  fairly  conducting  tor  was  charged  with  interest,  hav- 

themselves^  are  entitled  to  their  ing  retained  balances,  yet  he  was 

costs.     Landon  v.    Greene^  Bar-  allowed  to  retain  his  costs,  his  ac* 

oard.  Ch.  S90.    Beames  on  Costs,  counts  not  having  been  falsified.  If, 
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Nov,  1839.  the  case  where  a  personal  representative  was  brought  before  the  Court, 
for  the  administration  and  protection  of  a  fund  which,  without  his  exer- 
tion, might  have  been  dissipated ;  so  that,  in  this  case,  he  would  declare 
the  defendant  entitled  to  his  costs,  as  well  as  the  plaintiffs. 


A  question  of  evidence  arose  in  this  case,  as  to  the  admissibility  of  a 
declaration  made  by  the  testator  to  his  wife.  Sir  Edward  Borough, 
brother-in-law  of  the  testator,  preferred  a  claim  before  the  Master 
against  the  estate  of  the  testator,  in  respect  of  a  bill  of  exchange,  which 
he  alleged  Vas  accepted  by  him  for  the  accommodation  of  the  testator, 
and  paid  by  him,  Sir  Edward  Borough,  since  testator's  death.  The 
evidence  tendered  in  support  of  his  claim  was  the  admission  of  the  tes- 
tator to  his  wife,  Sir  Edward  Borough's  sister,  that  this  accommoda* 
tion  bill  was  then  in  course,  and  was  his  (testator  s)  debt. 

The  Master,  by  his  report,  found  the  facts  specially,  and  that  if  this 
evidence  was  admissible,  then  Sir  Edward  Borough  was  a  creditor 
against  the  estate  to  the  amount  of  the  bill. 

Against  the  claim  of  Sir  Edward  3orough  it  was  submitted,  that  as 
the  evidence  of  the  wife  would  not  have  been  admissible  against  the 
husband,  if  alive,  it  could  not  be  admissible  against  his  representatiTe^ 
to  charge  the  assets.     Doker  v.  Hosier  (a),  before  Best,  C.  J. 


(a)  R,  &  M.  198. 


in  a  creditor's  suit,  it  turns  out 
that  there  are  no  assets  applicable 
to  the  payment  of  the  plaintiff's 
debt,  the  plaintiff  will  be  ordered 
to  pay  costs.  Bluett  v.  Jessopp, 
Jac.  240.  An  administrator  does 
not  lose  his  right  of  retainer  by 
paying  assets  into  Court,  where  the 
fund  in  Court  is  insufficient  to  dis* 
charge  the  administrator  s  debt,  his 
right  of  retainer  will  prevail 
against  the  plaintiff's  right  to  have 
the  costs  of  the  suit  satisfied.  Chis* 
sum  v.  Dewes,  5  Russ.  29.  An 
executor  or  trustee  who  retains  a 
balance  in  his  hands,  and  against 
whom  a  suit  is  instituted,  will  not 
be  charged  with  the  costs  of  the 
suit,  except  under  circumstances  of 
considerable  misconduct.  Where 
a  suit  is  instituted  with  unnecessa- 
ry haste  against  an  executor  or 
trustee  who  has  not  grossly  miscon- 
ducted hiraseU^  he  will  be  allowed 
his  cosjts.     Bennett  v.   Atkins,    1 


You.  &  Col.  247.  Executor,  though 
in  the  result  made  answerable  for 
default,  by  reason  of  loss  incurred 
through  neglect, or  chargeable  with 
interest  for  retaining  money  in  his 
hands,  ^e/,  if  there  is  nothing  hey* 
ond  such  negligence  or  retention  of 
money,  is  still  entitled  to  the  costs  of 
the  suit  Trovers  v.  Townser^d^  1 
Mol.  496.  The  administrator  ad 
litem  gets  his  costs,  although  no 
personal  estate,  but  an  executor 
volunteering  to  take  out  probate, 
must  abide  by  the  personal  estate, 
and  cannot  get  costs  out  of  the  real 
estate  in  default  of  personal  assets. 
Nash  v.  Dillon,  1  Moll.  236.  Ex- 
ecutors' costs  are  the  first  charge 
on  the  personal  assets,  and  then  the 
plaintiff's  costs  in  the  cause,  on  a 
bill  to  administer,  &c.  When  the 
suit  has  been  fairly  instituted,  the 
old  rule,  that  plaintiff's  costs  are 
to  abide  his  priority,  does  not  ap- 
ply. Bennett  v.  Going.  1  Mol.  529. 
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Mr.  WMety  for  Sir  Edward  Boroagh,  contended  that  Mrs.  Barlow*ft    JVbv.  1839. 
OTidence  was  admiMibley  and  eited  Humphreyt  y*Boy€e(a)f  before  Lord 
Tenterden,  C.  J. 

The  Lord  Chancellor  said,  that  without  taking  upon  himself  to 
decide  between  the  two  learned  Jndges,  his  own  opinion  being,  that  Mrs. 
Barlow's  endence  was  admissible,  he  would  allow  the  credit  claimed. 


Eeg.  IAb.fol  11,  5lA  Nov.  1839. 

Let  the  report  stand  confirmed.  Declare  the  evidence  of  Georgina 
Theodosia  Barlow,  as  regards  the  testator  John  Wilson  Bar- 
low's liability  to  the  bill  of  exchange  for  £660,  admissible  as 
evidence  to  charge  the  said  J.  W.  Barlow's  assets,  &c 

Declare  plaintiflF  and  defendant  entitled  to  their  respective  costs, 
in  preference  to  the  demand  of  any  creditor.  Declare  the 
plaintiff  Barlow  entitled,  as  a  specialty  creditor  of  said  testator, 
to  the  seyeral  sums  which  are  found  by  the  said  report,  &c. 

(a)  IM.  &Rob.l40. 


Saturdayy  November  9th. 

REVERSAL  OP  DECREE— RB-P A YMENT  OP  COSTS 
LEVIED  UNDER  REVERSED- DECREE. 

Malonb  v.  O'Connor.* 


This  cause  being  set  down  to  be  heard  on  an  order  of  the  House  of 
Lords,  varying  the  order  of  this  Court  of  the  19th  February,  1838,  the 
defendants  gave  notice,  that  at  the  hearing  their  counsel  would  move  the 
Lord  Chancellor  for  an  order  to  compel  Mr.  Murdock  Green,  the  plain* 
tiff's  solicitor,  to  refund  a  sum  of  £629  received  by  him  under  the 
order  which  had  been  varied  by  the  Lords. 

Mr.  Pennefather^  Q.  C,  for  the  motion.— The  solicitor  is  the  person 
who  has  received  this  money,  and  must  now  be  taken  to  have  reeeived 
it  in  error.  We  seek  the  order  against  the  solicitor,  and  not  against 
his  client,  because  the  money  was  paid  to  the  solicitor,  and  the  client  is 
a  person  incapable  of  paying  it ;  in  fact  he  is  a  pauper.  The  trustees 
in  the  defendant's  marriage  settlement  were  the  parties  to  the  issue 
which  was  directed  by  this  Court.  That  issue  was  tried.  We  then 
applied  for  a   new   trial,  and  this  Court,  by  order  of  February  1838, 


CoBtspaid  un- 
der aaecreeor 
order,  which  is 
afterwards  re- 
versed on  ap 
peal,  must  be 
re-paid  by  the 
sobcitor  who 
reeeiTed  them 
to  the  person 
from  whom 
they-  were  re- 
ceived. 


•  Reported  LI.  &  G.  temp.  PL  465.    S.  C.  Maclean  &  Bob.  468. 
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Nov.  1839.  ordered  as  to  pay  the  costs  of  the  former  trial,  on  giving  us  an 
order  for  a  new  trial,  and  also  directed  that  the  former  Terdict  night 
be  given  in  evidence,  on  the  second  trial.  We  appealed  ftom  that 
order.  Notice  of  appeal  was  served,  and  an  application  was  made  to 
this  Court  to  suspend  the  proceedings  pending  the  appeal.  Tliat  ap- 
plication was  opposed  by  the  plaintiff;  and  an  affidavit  by  the  plaintiff, 
and  another  by  his  solicitor,  were  filed  for  the  purpose  of  opponng 
that  motion,  and  it  was  refused,  with  costs.  The  plaintiff 's  solicitor 
then  proceeded  to  enforce  the  former  order,  issued  process,  and  served 
it  on  Mr.  Ardill,  who  was  obliged  to  pay  about  £629.  The  result  of 
the  proceedings  in  the  Lords  has  been,  that  the  part  of  the  order  relating 
to  those  costs  has  been  reversed.  There  is  now  no  order  in  existence  to 
pay  those  costs.  They  cannot  complain  that  they  were  acting  under  an 
order  of  the  Court;  they  knew  that  order  was  the  subject  of  appeaL — 

[Lord  CHANC£LLOR.*-Here  yon  seek  to  have  the  order  made  against 
the  solicitor.  When  the  application  was  made  to  this  Court  to  stay 
proceedings  pending  the  appeal,  this  Court  refused  that  order.  This 
Court  knew  the  pendency  of  the  appeal,  but  the  appeal  stopping  nothing, 
this  Court  said  those  costs  should  be  paid.  It  was  not  the  fault  of  the 
solicitor,  but  the  fault  of  the  Court.  The  Court  is  to  see  that  no  party 
shall  suffer  by  its  default  Can  you  fasten  the  de&ulton  the  solicitor?] 


Mr.  Pennefather. — The  rule  certainly  is,  that  no  party  is  to  suffer  by 
the  default  of  the  Court*;  that  is  the  ground  on  which  we  rely.  Apply 
that  rule  to  us.  The  Court  must  now  take  care  that  we  do  not  suffer  by 
its  default.  In  Musherry  v.  Ckinnery^  your  Lordship  made  a  decree, 
and  the  cause  being  brought  on  for  a  rehearing  before  Sir  Edward  Sug- 
den,  he  was  pleased  to  disagree  with  your  Lordship,  and  dismissed  the 
bill  with  costs.  Walsh,  the  solicitor  for  the  Chinnerys,  applied  to  Lord 
Muskerryfor  those  costs.  LordMuskerry  had  not  the  money,  and  passed 
his  bill  for  the  amount.  The  parties  finally  appealed,  and  the  order  of 
Sir  E.  Sogden  was  reversed  by  the  Lords,  and  your  Lordship's  order 
was  affirmed.  Then  an  application  was  made  here,  that  the  solicitor 
should  return  Lord  Muskerry*s  bill,  or  refund  the  money.  Walsh 
swore  he  had  negociated  the  bill,  and  the  Court  ordered  him  to  return 
the  money.  That  is  a  case  precisely  in  point.  Tlie  solicitor,  being  the 
person  to  whom  the  payment  was  made  under  the  erroneous  order,  was 
held  to  be  the  person  to  refund. 

Mr.  Bloody  contra, — The  order  here  has  not  been  reversed,  but 
merely  varied.  It  is  true,  that  part  which  related  to  the  costs  in  ques- 
tion has  been  varied,  and  those  costs,  instead  of  being  ordered  to  be  paid 
to  us,  are  directed  to  be  reserved.  Therefore,  at  all  events,  they  are 
only  entitled  to  an  order  to  compel  Mr.  Green  to  lodge  the  amount  in 
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Coart ;  but  they  are  not  entitled  to  go  against  Mr.  Green,  who  is  only 
solicitor  in  the  cause,  in  the  6rst  instance.  On  the  common  rule  with 
regard  to  sureties,  they  are  bound  to  go  first  against  the  principal 
debtor :  and  if  that  be  ineffectual,  then  against  the  surety.  Here,  they 
seek  to  go  against  the  solicitor  in  the  first  instance,  without  first  taking 
any  step  f^inst  his  client. 


Nov.  1839. 


MALONE 

V, 
O'CONNOR. 


Lord  Chancellor. 

The  Coort  was  in  default,  but  no  party  ought  to  suffer  for  that 
de&olt.  The  Court  made  an  order,  which  has  been  decided  to  be  erro- 
neoiii.  On  the  authority  of  a  case  before  Lord  Hardwicke,  which  was 
long  oensidered  as  authority,  the  Court  directed  that  the  Terdict  on.  the 
first  trial  might  be  given  in  evidence  on  the  second.  The  authority  of 
that  case  is  now  overturned,  for  it  appears,  on  investigation,  that  Lord 
Hardwicke  never,  in  fiMsty  made  the  order  attributed  to  him.  The  or- 
der of  this  Court,  following  that  supposed  decbion,  has  now  been 
reverted.  The  Court  was  in  d^ult,  but  the  party  who  has  paid  th^ 
Biooey  pnrsnsnt  to  its  order  is  not  to  be  damnified.  Whether  the  soli- 
dtor  to  whom  the  money  has  been  paid  is  to  lodge  it  in  Court,  or  to 
pay  it  ov0r  at  onee»  he  ought,  imder  the  circumstances,  to  be  allowed  a 
reasonable  time  to  do  so.  I  am  very  anxious  that,  if  possible,  no  party 
siidl  suffer  through  the  defiiult  of  the  Court.  It  is  a  great  hardship  on 
the  solicitor  who  acted  under  an  authority  of  the  order  of  the  Court  If 
the  Court  eould  make  it  lighter  upon  him,  it  would  be  willing  to  do  so. 
If  the  parties  would  be  content  to  take  a  security  for  the  amount,  that 
serve  their  purpose  as  well  as  the  money. 


The  defendants*  oounsel  intimated  that  they  required  the  money  in 
order  to  carry  on  the  suit. 


Lord  Chancellor. 

The  person  who  has  received  the  money  must  repay  it  to  the  person 
from  whom  it  was  received.  The  order  will  be,  that  Mr.  Green  repay 
the  money  to  the  parties  who  piud  it,  within  a  month ;  and  that  he  do 
also  pay  the  costs  of  this  application. 
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SaimU^,  November  9ik. 


EVIDENCE— ENTRIES  IN  BOOKS   OF  ROMAN  CATHOLIC 

CHAPEL. 

Malomb  r.  L'EsTRANaB. 

Entiy  flude  in   Tbis  was  a  rapplemental  cause.*  The  bill  was  filed  on  the  25th  day  of 
hjBmnajiCj'   Jone^  1838,  for  the  porpose  of  bringing  before  the  Court  a  tenant  in 

tholie  Clergj-   ||^  y^^^  ^f^,.  ^i^^  oommencement  of  the  original  soit.    The  original 

mm.      wiio06  *^ 

death        and   bill  was  filed  by  the  plaintiiF  on  the  1 1th  day  of  Angost,  1836,  lor  the 

b!^"]^      porpose  <rf  hanng  the  trosU  of  the  will  of  the  kte  Right  Honorable 


proredyifl  eri-  Anthony  Malone  dedared  and  carried  into  execution^  and  praying  that 
marriage  or  the  pbuntifF  might  be  decreed  entitled  to  an  estate  in  tail  male  in  oer* 
^'^l^.     !^  Uunestatesyof  which  the  tesUtor  died  seised. 


corded  tlierebj 


The  Sottatar  GateralgMed  the  phuntiff's  case. 

Mr.  Blood  then  called  the  plaintiff's  proofs,  and,  lor  the  purpose  at 
^^roring  the  marriage  of  the  plaintiff's  lather  and  mother,  {proposed  to 
give  in  e^rideoee  the  books  of  the  Townsend-street  and  Wezfi>rd  chiyels, 
which  contained  entries  of  marriages  and  baptisms,  and  to  read  there- 
from the  entries  respecting  the  marriage  of  the  plaintiff's  father  and 
mother,  and  ci  the  baptism  of  their  children. 

Mr.  Srewiier,  Q.  C,  on  behalf  of  the  minor  defendant,  L'Estraoge, 
objected  to  the  admissibilitiy  of  these  entries,  as  not  being  legal  eri- 
dence,  contending  that  they  were  entries  not  kept  under  any  legal  obli- 
gation, or  any  authority  recognised  by  law. 

Mr.  Seigeant  GVeeite,  for  the  plaintiff. — Tbe  principle  upon  which  these 
books  are  giiren  in  eridence,  and  are  admissible,  is,  that  they  contain 
contemporaneous  entries  made  by  deceased  persons,  whose  duty  it  was 
to  make  them,  in  the  usual  "routine  of  their  business,  and  without  any 
interest  to  mislead  or  misstate.  In  this  case,  we  hare  proved  that  the 
persons  who  made  the  entries  were  officiating  Roman  Catholic  Cleigy* 
men.  We  have  also  proved  their  deaths  and  handwriting.  There  is 
abundant  authority  to  sustain  the  admissibility  of  these  entries.  The 
class  of  cases,  of  which  Rice  v.  Lord  Torrinffton  (a)  is  one,  is  conclusive 
on  this  point. 

The  Lord  Chancellor. 

I  am  6f  opinion  that  these  books  are  admissible.  They  contain  the 
entries  of  deceased  persons,  made  in  the  exercise  of  their  vocation,  con- 
temporaneously with  the  events  themselves,  and  without  any  interest 
or  intention  to  mislead. 

Beg.  Lib.fol  120,  Saturday,  9M  Nov.  1839. 

(a)  ]  Salkeld,  285. 

*  See  the  original  suit,  Malone  v.  0*Connor,  LI.  &  G.  temp.  PI.  465, 

and  S.  C.  Maclean  &  Rob.  468. 
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ScUurday^  November  9My 

TAKING  ANSWER  OFF  FILE  TO  PROSECUTE  FOE 

PERJURY. 


N V.  N- 


This  was   an  appeal  from  an    order  made    in  this   caase    by  the   ^ tiSr^^th***°- 
Master  of  the  Roils  on  tlie  1st  of  July  last.     By  the  order  complained  sweroffthe  file 

of,  his  Honor  gave  leave  to  W.  N ,  one  of  the  defendants,  to  talce  cer-  ^^^'^^^''^ 

tain  answers  and  affidavits  of  some  of  his  co-defendants  off  the  file,  in  order      ^f'^'*  that  a 
that  they  might  be  used  as  evidence  on  a  prosecution  for  perjury  which   must  be  made 

W.N alleged,  and  swore  he  was  about  to  institute.     His  Honor   to«w*^°'^S^ 

^  ,      ,  application.  • 

granted  that  application,  as  of  course,  on  an  affidavit  stating  the  mere 
intention  to  prosecute  for  perjury,  and  refused  to  hear  any  other  part  of 
the  affidavit  read,  or  to  enter  into  the  question,  whether  there  was 
probable  ground  for  the  prosecution  or  not.  From  that  order  the  de- 
fendants, whose  answer  and  affidavits  had  been  ordered  to  be  taken  off 
the  file,  now  appealed  to  the  Lord  Chancellor. 

Mr.  Warren^  Q.  C,  and  Mr.  Holmes. 

The  order  of  the  Master  of  the  Rolls  is  wrong : — First,  as  being  made 
as  of  course,  without  any  grounds  being  laid  for  such  a  proceeding,  ex- 
cept the  mere  statement  of  Mr.  W.  N— ,  that  he  intended  to  prose- 
cute. The  principle  adopted  by  his  Honor  was  contrary  to  the  rule  laid 
down  by  your  Lordship  in  Daly  v.  Toole  (a),  which  is  in  accordance 
with  the  practice  of  the  Court  of  Exchequer.  Magowan  v.  ffall(b). 
Here  there  are  no  grounds  for  granting  such  an  application,  and  one  of 
the  parties  upon  whom  it  is  now  sought  to  cast  the  imputation  of  per- 
jury is  dead.  Several  years  have  elapsed,  and  it  would  be  most  cruel 
and  unjust  to  countenance  this  attempt  to  make  the  proceedings  in  this 
Court  an  instrument  of  malice  in  the  hands  of  an  unscrupulous  adversary. 
The  cases  of  SOaiford  v.  Green  (c),  Curtis  v.  Anon,  (cf),  and  Swift  y. 
Qmnlan  (e),  rest  on  no  sound  principle. 

Mr.  Warren  and  Mr.  Holmes  having  gone  fully  into  the  facts,  as  they 
appeared  on  the  affidavits  at  both  sides,  contended  that  no  probable  or 
reasonable  ground  had  been  laid  for  the  application 

Mr.  Fitzgibbon^  contra^  went  fully  into  the  facts  alleged  in  the  affida- 
vit on  which  the  application  was  grounded,  and  contended  that  the  order 

*  See  ante^  Vol.  1,  p,  414. 

(fll  Antey  Vol.  1,  p.  344.  {b)  U&yety  17.  (<?)  1  Ball  &  B.  294. 

(rf)  VHog.432..  (e)  1  Hog.  133. 

lit     f 
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V. 


N. 


was  quite  sastainable  on  tbe  Tiew  adopted  by  the  Exchequer,  without 
resorting  to  the  principle  that  it  is  ex  deHto  jttsHtia  to  grant  the  applica- 
tion.   A  special  ground  had  been  laid.    The  affidavit  of  W.  N- 
points  out,  in  precise  and  specific  terms,  the  parts  of  the  answer  and 
affidavits  on  which  he  intends  to  assign  perjury. 

Lord  Chancellor. 

There  are  two  questions  which  I  am  called  on  to  decide : — First, 
whether  documents  of  this  nature,  filed  in  this  Court,  may  be  taken  off 
the  file  as  a  matter  of  course,  ex  dehito  jusHtuBf  on  the  application  of 
a  party  in  the  cause,  who  says  that  he  intends  to  prosecute  for  perjury. 
Secondly,  whether,  in  this  particular  case,  the  documents  should  be  taken 
off  the  file  on  the  grounds  which  have  been  laid  for  that  purpose.  Now, 
as  to  the  first  question,  it  is  said  that  the  practice  of  this  Court  differs 
from  that  of  the  Court  of  Exchequer.  It  seems  there  has  been  no  case 
found  as  to  the  practice  of  the  Courts  of  England ;  and  I  cannot  find 
that  in  this  Court  there  is  any  decided  or  established  practice  on  this 
subject  But  I  do  find  an  established  practice  in  the  Court  of  Ebcche- 
quer,  directly  contrary  to  the  principle  contended  for,  and  which  it  is 
said,  had  been  adopted  by  the  Master  of  the  Rolls,  on  the  authority  of 
cases  as  shewing  the  opinion  of  Lord  Manners  and  Sir  Wm.  M'Mahon. 
I  think  the  practice  of  the  Court  of  Exchequer  sound  and  reasonable. 
It  appears  to  me  most  improper,  that  at  the  mere  will  of  the  party,  the 
proceedings  in  this  Court  should  be  converted  from  the  trial  of  a  civil 
right  into  a  criminal  prosecution.  As  to  the  second  question :  it  is  sud 
that  the  party  has  laid  no  grounds  before  the  Court,  on  which  it  will 
exercise  its  discretion  of  allowing  the  documents  to  be  taken  off  the 
file.     But  this  is  not  a  case  of  that  kind.     I  find  in  this  case  statements 

by  Mr.  W.  N ,  in  very  precise  terms,  of  the  perjury  he  alleges  to 

have  been  committed.  If  there  be  a  trial  for  peijury,  and  if  it  fail,  this 
Court  will  have  an  opportunity  of  afterwards  dealing  with  the  party 
prosecuting,  when  adjudicating  the  costs  of  the  cause.* 


See  Reg,  Lib.foL  18. 


*  At  the  period  of  the  publication 
of  the  above  report  ( 1 6th  Jan.  1 840) 
no  order  had  yet  been  entered  in 
the  Register's  book.  The  defect 
in  the  practice  appears  to  be,  that 
any  application  in  Court  is  permit- 
ted in  such  cases.  A  side-bar  rule, 
directing  the  Officer  to  attend  with 
the  record  before  the  grand  jury, 
and,  upon  the  trial,  would  serve  all 
the  purposes  of  justice.  See  7%omp^ 


son  V.  CroithwaiUj  2  Y.  &  J.  512, 
where  the  application  in  Court  ap- 
pears to  have  been  rendered  neces- 
sary by  the  circumstance,  that  the 
party  sought  to  have  the  record 
conveyed  by  the  clerk  of  one  of  the 
going  Judges  of  assiie,  instead  of 
the  Clerk  in  Court ;  and  the  order 
seems  to  have  been  made  on  mo* 
tion,  without  notice. 
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ROLLS. 

Saturday^   November  2. 

COSTS— APPLICATION  THAT  MASTER  MAY  EXECUTE 
CONVEYANCE  UNDER  THE  STATUTE,  DEFENDANT 

HAVING  REFUSED. 


Clarke  o.  Db  Burqh  and  others. 


Mr.  Monahan,  on  behalf  of  the  plaintifF,  moved  that  the  Master 
might  be  at  liberty,  pursuant  to  the  statutes,*  to  execute  the  conveyance 
to  the  purchaser,  under  the  decree  in  this  cause,  in  the  names  of  the 
defendants,  who  had  i*e fused. 

The  decree  for  a  sale  in  this  cause  contained  the  usual  direction, 
that  all  proper  and  necessary  parties  should  join  in  the  conveyance  to 
the  purchaser ;  and,  pursuant  to  the  decree,  the  lands  in  the  pleadings 
mentioned  had  been  sold.  It  now  appeared,  by  affidavit,  that  the 
several  defendants  representing  the  estate,  and  named  in  the  notice, 
had  been  personally  served,  on  the  6th  of  July  last,  with  copies  of  the 
exemplification  of  the  decree,  and  of  the  deed  of  conveyance  to  the  pur- 
chaser ;  and  that,  at  the  same  time,  the  deed  of  conveyance  to  the  pur- 
chaser had  been  tendered  to  each  of  them  for  execution,  but  that  they 
had  refused  to  execute  it,  without  assigning  any  reason  for  their  refusal. 


When,  in  con- 
sequence of  the 
defendant's  re- 
fusal to  exe- 
cute the  con- 
Teyance  to  the 
purchaser  nni 
der  the  decree,* 
it  becomes  ne- 
cessary to  ap- 
ply that  the 
Master  may 
execute  in 
their  names, 
the  estate  is 
not  to  bear  the 
costs  of  such 
application, 
but  the  defend- 
ants, whose 
improper  re- 
fusal made  it 
necessary. 


*  23  Geo,  3,  c.  35,  amended  by 
4  Ac  5  Wm.  4,  c.  78,  by  section 
8,  enacts,  that  when  any  per- 
son, who  has  been  or  shall  be  di- 
rected, by  any  decree  or  order  of 
the  Court  of  Chancery,  to  execute 
any  deed  or  other  instrument,  or 
make  a  surrender  or  transfer,  or 
to  levy  a  fine  or  soflPer  a  recovery, 
if  it  shall  appear  upon  affidavit  or 
affidavits,  to  be  made  to  the  satis < 
faction  of  the  Court,  that  such  per* 
son  refuseSf  dtclinee^  or  neglects  to 
exectfte  samCf  it  shall  and  may  be 
lawful  for  the  Conrt,  o/ter  the  eX" 
piraiion  of  ten  days  from  the  ser' 
ffiee  of  the  decree  or  order  person" 
aliy^  and  tender  of  such  deed  or  in- 
siTumentfoT  execution^  to  make  an 


order,  upon  motion  in  open  Court, 
that  one  of  the  Masters  in  Ordinary 
of  the  said  Conrt  shall  execute 
such  deed  or  other  instrument,  or 
make  such  surrender  or  transfer, 
or  levy  such  fine,  or  suffer  such  re- 
covery in  the  name  of  such  person, 
and  do  all  acts  necessary  to  give 
validity  and  operation  to  such  fine 
and  recovery,  and  to  lead  and  de- 
clare the  uses  thereof  (a) ;  and  the 
execution  of  the  said  deed  or  other 
instruments,  and  the  surrender  or 
transfer  made  by  the  said  Master, 
and  the  fine  or  recovery,  &c,  shall 
in  all  respects  have  the  same  force 
and  validity  as  if  the  same  had 
been  made  or  executed,  levied  or 
Sttfiored  by  the  party  himself. 


(a)  Fines  and  recoveries  abolished  by  4  &  0  W.  4,  c.  93. 
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Nov.  1839.  Master  of  the  Rolls. — This  oondact  of  the  defendants  is  altogether 
unreasonable,  and  I  will  now  establish  a  precedent  which  I  shall  follow 
in  every  similar  case.  When  parties  bound  by  a  decree  refuse,  without 
any  reasonable  pretence,  to  execbte  a  conveyance  to  the  purchaser  under 
that  decree,  and  thereby  render  applications  of  this  kind  necessary,  the 
estate  shall  not  be  burthened  with  the  costs  of  their  obstinacy ;  there- 
fore, in  granting  the  present  application,  it  is  a  part  of  my  order,  that 
the  defendants  named  in  the  notice  shall  pay  the  costs  of  it 


CLARKE 

V. 

DE   BURGH 

and  others. 


Saturday i  Nov,  2dy  andFridayi  Nov,  15th. 

APPOINTMENT  OF  RECEIVER— PORTION  OP  LANDS 

ALREADY  IN  POSSESSION  OP  ELEGIT 

CREDITOR— PRIORITY. 

In  the  matter  of  Harnetts,  Executors  of  Harnett,  Petitioners, 
and  the  Heir  and  Terteaants  of  William  Harnett,   Respondents, 

and  of  the  Act  of  5  &  6  of  FT.  4,  c.  55. 


Where  a  puis-  '^^^  petitioners  were  proceeding  under  the  judgment  act,  upon  a  judg- 

ne    judgment  ment  obtained  in  Trinitj,  1810,  against  Wm.  Harnett,  since  deceased, 

poiuession,  an-  for  the  sum  of  £500,  and  lately  revised  by  them  against  his  heir  and 

der  an  degit,  tertenants.     Their  petition  sought  a  receiver  over  a  small  portion  only 

of  a  small  por-  . 

tion  called  P.,  of  the  conusor's  estate  (viz.,  the  lands  of  Portrenard,  in  the  county  of 

zor'a  ^  estate*  Limerick,  the  interest  in  which  consisted  of  a  profit  rent  of  £89  a-year) 

and   a    prior  of  which  one  Hayes  was  in  possession,  under  an  elegit^  upon  a  puisne 

ditor,  proceed-  judgment.     As  to  the  rest  of  the  estate,  vise.,  the  lands  of  Knockbrack, 

'^f  ^"^?  ^^t  ^°  ^^®  county  of  Limerick,  the  petition  and  verifying  affidavits  stated, 

sought    a  re-  that  by  settlements  executed  upon  the  respective  marriages  of  the  two 

land^'oTp .  on-  ^^"^  of  the  conuzor,  and  prior  to  the  rendition  of  the  judgment  in  the 

ly,  stating   as  petition  mentioned,  the  conuzor's  said  sons  were  entitled  to  take  out  of 

the  estate,Tiz.,  the  lands  of  Knockbrack  certain  yearly  sums,  which,  as  the  petitioners 

the  lands  of  iT.  y^^^  j^^^,^  informed  and  believed,  exceeded  the  annual  income  from  that 

that     persons  ' 

were  in  posses-    part  of  the  estate ;  and  that,  in   right  of  the   said  prior  charges,  the 

ment  of  prior   conuzor's  sons  were  in  possession  of  the  lauds.     The* petition  further 

charges.        A 

conditional  order  haying  been  obtained,  and  the  elegit  creditor  haying  come  in  to  shew 
cause,  charging  that  the  petitioners  were  in  collusion  with  the  respondents,  and  that  all 
the  lands  of  K.  were  not  subject  to  the  prior  charges ;  and,  therefore,  insisting  that  the 
petitioners  should  go  against  those  lands,  and  not  disturb  him  :—  Held^  that  there  being  no 
evidence  of  collusion,  the  prior  creditor  should  not  be  put  to  search  whether  any  of  the  lands 
of  K\  were  unaffected  by  the  prior  charges,  when  there  were  the  lands  of  P.  in  the  possession 
of  a  creditor  by  an  Inferior  title.  That  the  judgment  creditor  proceeding  under  the  judg- 
ment act,  is  to  be  considered  entitled  to  all  the  rights  of  priority  he  should  have  had,  if  he 
had  sued  an  elegit  at  law ;  and  that  the  act  was  intended  not  to  abridge,  but  to  faci- 
litate and  extend  such  pre-existing  legal  rights:  therefore,  the  cause  shewn  disallowed, 
and  conditional  order  made  absolute. 
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HARNETT 

V. 
HARNETT. 


stated  that  petitioners  did  not  know  of  any  other  lands,  save  the  lands  of  Nait,  18S9 
Portrenard,  which   were  in  the  possession  of  Hayes,  a  puisne  judg- 
ment creditor  under  an  elegit,  out  of  which  they  could  derive  any 
benefit;  and  the  prayer  for  a  receiver,  and  the  schedule  of  rents,  issues, 
and  profits  were  confined  to  those  lands. 

In  June  last,  a  conditional  order  was  obtained,  pursuant  to  the  prayer 
of  the  petition ,  and  on  the  first  day  of  the  present  sittings,  Hayes,  the 
elegit  creditor  in  possession,  came  in  to  shew  cause  against  it.     His  affi- 
davit stated,  that  in  Michelmas  Term,  1821,  he  had  obtained  a  judg- 
ment against  the  said  Harnett,  deceased,  for  the  sum  of  £665  and  costS; 
upon  the  revival  of  which,  in  Michaelmas,  1828,  he  issued  an  elegit; 
that  the  inquisition  found  that  the  conuzor  was  seized,  at  the  time  of 
the  rendition  of  the  judgment,  of  freehold  estates,  still  subsisting,  in  the 
lands  of  Knockbrack  and  Portrenard,  and  that  the  sheriff  having  deli- 
vered to  him  possession  of  the  lands  of  Portrenard,  deponent  brought 
an  ejectment,  and  having  obtained  judgment  shortly  afterwards,  went 
into  possession  and  receipt  of  the  rents  of  those  lands.     That  the  sum 
of  £80  was  still  due  to  hioi  on  foot  of  the  judgment;  and  that  the  peti- 
tioners ought  not  to  be  permitted  to  disturb  him  in  his  possession,  be- 
caase,  at  the  time  of  the  rendition  of  the  judgment  in  the  petition  men- 
tioned, the  conuzor  was  seized  of  a  freehold  estate  still  subsisting  in  the 
lands  of  Knockbrack ;  and  deponent  was  informed  and][believed,  that  the 
charges  created  by  the  settlements  in  the  petition  mentioned,  affected  a 
portion  only  of  those  lands,  but  did  not  affect  the  house  and  demesne, 
nor  certain  other  portions  of  the  estate  of  which  the  sons  of  the  conuzor 
were  now  in  possession  under  his  will,  or  by  titles  subsequent  to  the 
rendition  of  the  judgment  in  the  petition  mentioned.     That  the  peti- 
tioners might  proceed  against  those  lands  for  the  recovery  of  their 
demand,  if  they  thought  proper ;  but  that  being  the  near  relatives  of  the 
persons  in  possession,  they  had  declined   so  to  do.     That  in  Trinity 
Term,  1836,  the  testator,  of  whom  the  petitioners  are  representatives, 
proceeded  to  revive  the  judgment  in  the  petition  mentioned,  against  the 
heir  and  tertenants  of  the  conuzor;  and  that  on  the  7th  of  June,    1836, 
before  the  judgment  was  revived,   this  deponent  caused  a  notice  (set 
forth  in  the  affidavit)  to  be  served  upon  the  said  testator,  apprising  him 
that  at  the  time  of  the  rendition  of  the  said  judgment,  the  conuzor  was 
seized  of  a  freehold  estate  still  subsisting  in  the  lands  of  Knockbrack ; 
and  therefore  requiring  the  said  testator  to  revive  the   said  judgment 
against   the   said  lands,   and   cautioning  him   that  the  notice  should 
otherwise  be  used  by  the  deponent,   in  the  event  of  his  seeking  to  dis- 
turb deponent  in  his  possession  of  the  lands  of  Portrenard.     That  not- 
withstanding such  cautionary  notice,  the  said  testator  caused  judgment 
to  be  marked,  and  in  January,  1837,  filed  his  petition  in  the  Court  of 
Exchequer  for  the  appointment  of  a  receiver  over  the  lands  of  Portre- 
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Nov.  1889.  Hard,  pannant  to  the  act  in  tb«  title  of  this  matter  mentioned ;  and  in 
Febrnary,  1887,  obtained  a  conditional  order,  against  which  this  depo- 
nent shewed  canse,  which  was  allowed  with  costs,  which  costs  were 
still  unpaid  and  dne  to  this  deponent.  That  the  present  petitioners, 
with  fbU  knowledge  of  the  notice  already  mentioned,  and  of  the  pro- 
ceedings in  the  Conrt  of  Exchequer,  refused  to  take  any  proceedings 
against  the  lands  of  Knockbrack,  solely  with  the  view,  as  deponent 
believed,  of  annoying  him,  and  hindering  the  payment  of  the  balance  of 
his  demand. 


Mr.CoUins,  Q.C.,  and  Mr.  Kane^  for  Hayes,  submitted  that  the  pe- 
titioners were  in  equity  bound  to  proceed  against  that  portion  of  the 
connzor's  estate  which  was  unappropriated  to  any  creditor,  and  should 
not  have  sought  to  oust  a  bona  fide  creditor,  by  limiting  their  proteed- 
ing  to  the  comparatively  small  and  unimportant  part  of  which  he  was  in 
possession  under  an  tUgU.  The  present  mode  of  proceeding  is  collu- 
sive, being  plainly  adopted  out  of  favor  to  the  persons  in  possession  of 
the  lands  of  Knockbrack,  who  are  the  near  relatives  of  the  petitioners. 
It  might  have  been  unobjectionable  if  the  petitioners,  when  adopting  it, 
had  waived  thtsr  priority  to  the  creditor  in  possession  ;  but  as  they  in- 
sist on  their  priority,  they  should  have  proceeded  to  effect  it  without 
favor  or  affection.  The  petition  in  this  case  is  only  a  repetition  of  the 
experiment  already  made  in  the  Court  of  Exchequer,  and  should  be  fol- 
lowed by  the  same  result :  there,  the  same  cause  as  that  now  shewn  was 
allowed,  with  costs. 


Mr.  Wall^  for  the  petitioners. — It  may  be  doubted  that  this  Court 
would  have  decided  as  the  Court  of  Exchequer  did ;  as  the  5  &  6  W.  4, 
a  55,  does  not  take  away  or  diminish  any  of  the  legal  rights  which  a 
prior  judgment  creditor  possessed  before  the  passing  of  that  act.  How- 
ever, it  is  unnecessary  now  to  discuss  the  principles  of  the  Exchequer 
decision ;  for  the  case  before  this.  Court  has  been  brought  forward  with 
a  statement  of  facts  which  was  not  before  the  Conrt  of  Exchequer.  In 
the  Bcchequer,  it  did  not  appear,  by  the  petition  or  verifying  affidavit, 
that  there  was  any  reason  for  not  proceeding  against  the  lands  of 
Knockbrack.  The  proceeding  limited  to  Portrenard  was,  therefore, 
deemed  collusive,  and  disallowed.  But  the  present  petition  and  verify- 
ing affidavit  distinctly  shew,  that  the  reason  why  the  petitioners  do  not 
seek  a  receiver  over  Knockbrack  is,  that  such  a  proceeding  could  only 
make  them  liable  to  costs,  as  the  entire  income  from  those  lands  is  in* 
sufficient  to  pay  the  charges  created  by  the  settlements  prior  to  the  ren- 
dition of  the  judgment  upon  which  they  are  proceeding.  Hayes  admits 
the  existence  of  the  prior  charges  against  Knockbrack ;  but  says,  he 
has  heard  and  believes  that  they  do  not  affect  aU  the  lands  of  Knock- 


CASES  IN  THE  ROI»L& 


» 


brack.    This  is  no  answer  to  the  petitioners,  who  swear  that  they  haTO    Nunk  1839* 
heard  and  belieye  the  contrary*  and  have,  therefore,  rery  good  reason 
for  proceeding  against  that  portion  of  the  estate  as  to  which  that  prior 
right  cannot  be  qnestioned 


HARNBTT 
HARNETT. 


The  case  was  ordered  to  stand  for  his  Honor's  farther  consideration. 

Friday,  November  ISth, 

The  Master  of  the  Roli^s  now  referred  to  this  case,  and  delirered 
his  judgment  npon  it,  as  folbws  :-— 

This  was  a  motion  on  behalf  of  Patrick  Hayes,  an  elegit  creditor  in 
possession  of  the  hinds  in  the  petition  in  this  matter  mentioned,  to  shew 
caose  why  a  conditional  order  for  the  appointment  of  a  receiver,  under 
the  judgment  act,  should  not  be  made  absolute.  The  petitioners  are 
the  representatives  of  a  prior  judgment  creditor ;  and  the  conditional 
order,  in  compliance  with  the  prayer  of  their  petition,  is  for  the  appoint- 
ment of  a  receiver  over  that  portion  only  of  the  conozor's  estate  of  which 
Hayes  is  in  possession  under  his  degiL  His  cause  is,  that  there  is  a 
bahince  still  due  to  him  on  foot  of  his  demand,  and  that  although  the 
demand  of  the  petitioners  is  prior  to  his,  they  have  no  right  to  disturb 
him  in  his  possession,  because,  he  says,  that  there  are  other  and  suffi* 
dent  lands  in  possession  of  the  respondents,  against  which  the  petition- 
ers might  go.  It  appears,  that  in  the  year  1837,  the  Court  of  Exche- 
quer, adjudicating  between  the  same  parties,  allowed,  with  costs,  the 
cause  now  shewn,  when  it  was  stated  against  a  similar  conditional  order 
obtained  in  that  Court  If  the  case  now  came  before  me  in  the  same 
shape  in  which  it  was  presentedto  the  Court  of  Exchequer,  I  could  not, 
without  much  hesitation,  adopt  a  conclusion  different  from  their*s ;  but, 
as  it  appears  to  me,  their  decision  does  not  apply  to  the  case  as  it  has 
been  presented  to  this  Court.  I  have  held  it  over  for  consideration  thus 
long,  and  am  satisfied  that  the  proceeding  of  the  petitioners  is  not  collu- 
sive. Their  petition  and  verifying  affidavit  state,  that  they  do  not 
know  of  any  lands,  except  those  in  the  possession  of  Hayes,  from  which 
they  could  derive  any  advantage ;  as  the  other  lands,  vis.,  Knockbrack, 
are  in  possession  of  the  two  sons  of  the  conuzor  of  the  judgment,  who 
are  entitled,  under  registered  deeds  of  marriage  settlement,  executed 
prior  to  the  judgment,  to  annual  charges  upon  those  lands,  exceeding 
their  produce.  Hayes  admits  the  existence  of  the  prior  charges ;  but 
suggests,  upon  hearsay  and  belief,  that  they  do  not  affect  all  the  lands 
of  Knockbrack.  I  cannot  allow  such  cause  against  the  petitioners'  pro- 
ceeding. If  there  be  any  lands  so  excepted  as  Mr.  Hayes  suggests,  it 
may  be  to  his  advantage  to  find  them  out,  as  the  26  G,  3,  c.  31,  enables 
elegit  creditors,  who  have  been  evicted  before  their  whole  debt  has  been 
levied,  to  issue  a  new  eeire  facias  for  the  residue ;  but  I  am  not  to  put 
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Nov.  1839.    the  prior  judgment  creditor  upon  this  search,  when  he  shews  me  lands 
HARNETT      ^^  ^^^  possession  of  a  creditor  by  a  later  and  inferior  title.     «  Priority 
^^  is  equity,"  is  a  maxim  of  high  authority  in  this  Court,  and  specially  en- 

HARNETT.  joined  by  the  act  of  parliament  under  which  the  petitioners  are  proceed- 
ing. The  appointment  of  a  receiver  under  this  act  is  a  sort  of  equitable 
execution.  The  judgment  creditor  is  to  be  considered  to  have  the  same 
rights  as  if  he  had  issued  an  elegit;  and  this  equitable  proceeding  was 
intended  not  to  abridge,  but  to  facilitate  and  extend  his  pre-existing 
legal  rights.  Had  this  act  never  passed,  and  had  the  petitioners,  instead 
of  the  present  proceeding,  issued  an  elegit  and  proceeded  at  law,  it 
could  scarcely  be  comtended  that  Hayes,  in  virtue  of  his  elegit^  could  limit 
the  lands  to  be  extended  by  them  in  satisfaction  of  their  prior  demand; 
I  am,  therefore,  cleariy  of  opinion,  that  the  cause  shewn  must  be  disal- 
lowed, and  that  the  conditional  order  for  the  receiver  must  be  made 
absolute ;  but,  under  the  circumstances,  I  will  say,  let  each  party  abide 
his  own  costs. 


Tuesday f  November  ^th. 

JURISDICTION-STOCK   IN  BANK  IN  NAME  OP  INFANT. 

In  the  Matter  of  D.  Murphy,  a  Minor. 

Wbere  £90  Mr.  Rolleston  moved,   on  the*petition  in  this  matter,  that  the  Court 

vested  ^in*  the  ™'&^t  be  pleased  to  order,  that  the  Governor  and  Company  of  the  Bank 

nameofP.  jif ,  of  Ireland  should  be  at  liberty  to  pay  to  the  petitioner  the  sum  of 

the  bank'  de-  £2'7*  4^.,  being  the  amount  of  dividends  now  due  upon  the  sum  of  £9(^ 

cUued  to  pay  g^^j^k,  invested  in  1830,  and  entitled  in  the  bank  books,  « In  the  matter 

the    diYidendfl  .   ,                 ■ 

for  want  of  a  ofD.  Murphy,  a  minor:"  and  also  the  future  accruing  dividends  upon 

sufficient     re-  •  j    .     i 

ceipt :       upon  **'"  ^^<i^' 

petition  of  the  It  appeared  by  the  affidavit  verifying  the  petition,  that  the  petitioner 

P.M,y  stating    ^<^  ^^^  father  of  the  minor ;  that  being  a  dealer  in  cattle,  in  the  year 

that  the  £90  1930,  when  about  to  start  for  England  to  dispose  of  a  stock,  he  left  in 
was    his  own       ,  or  j    j       •      j 

proper  money,    his  wife's  charge  the  sum  of  £84  ;  that  having  been  afterwards  detained 

i*nvested  by  Ws  ^"  England  several  weeks  longer  than  was  expected,  his  wife,  not  know- 
wife,  since  de-  iog  what  had  become  of  him,  and  supposing  some  disaster  to  have  hap« 
misapprehen-     pened,  invested  the  money  left  in  her  charge  in  stock,  in  the  name  of 

sion,  in  hi?  ab-    ^|jg  infont,  then  about  three  years  old,  and  had  the  said  stock  enti- 

sence,  that  he  ,      ,  ,       ,  k  rv     »«       1. 

was   in  great    tied  in  the  bank  books,  "  In  the   matter  of  D.   Murphy,  a  minor  \ 

distress,      and 
needed   the  di- 

Tidends  for  the  minor's  support ;  and  it  further  appearing  that  the  minor  was  not  a  ward 
of  Court,  that  no  guardian  had  been  appointed  to  him,  and  that  there  was  no  cause  de- 
pending in  which  the  desired  order  could  be  made :— Under  the  circumstances,  the  Court 
ordered  that  the  Goremorand  Company  of  the  Bank  should  pay  the  dividends  due  and  to 
grow  due  **  to  the  petitioner,  as  the  natural  guardian  of  the  minor,'*  for  the  minor  f 
maintenance. 
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thai  his  wife  died  in  some  time  afterwards,  and  that  from  the  manner 
in  which  the  stock  had  been  invested,  and  was  entitled  in  the  bank 
books,  the  bank  declined  to  pay  any  of  the  dividends  which  had 
aocmed  dae  npon  it,  as  there  was  no  one  at  present  qualified  to  give  a 
sofficient  discharge  for  snch  payment ;  that  the  petitioner  was  at  present 
in  great  distress,  and  needed  the  dividends,  to  enable  him  to  support 
the  minor,  and  was  willing  that  they  should  be  so  applied. 


Nov.  1 839. 

MURPHV, 
A    MINOR. 


The  Master  of  the  Rolls  asked  if  the  minor  was  a  ward  of  Court, 
or  if  any  g^rdian  had  been  appointed  to  him?  and  was  answered  in 
the  negative :  the  counsel  observing,  that  the  minor  was  in  very  humble 
circumstances,  and  had  no  property,  except  in  so  far  as  he  might 
be  deemed  entitled  to  the  small  sum  in  bank.  His  Honor  then  inquired 
whether  there  was  any  cause  depending,  in  which  the  desired  order 
could  be  made  ?  To  this  question,  also,  a  negative  answer  having  been 
returned — he  said  he  would  be  glad  to  grant  the  prayer  of  the  petition, 
if  he  could,  but  he  doubted  that  he  had  jurisdiction  so  to  do.  However, 
he  would  consider  the  matter,  and  make  the  order,  if,  upon  investiga- 
tion, he  should  find  that  he  had  the  necessary  jurisdiction. 

Upon  a  subsequent  day,  his  Honor  said — I  have  considered  the 
matter  of  this  petition,  and  have  granted  the  petitioner's  application, 
although  in  doing  so  I  thought  that  I  was  going  very  far.  However, 
under  the  circumstances,  I  framed  the  order  for  payment  to  the  peti" 
turner,  as  the  natural  guardian  cf  the  minor,  so  as  to  bring  the  case 
within  the  terms  of  the  act.* 


*Byihe  1  FF!  4,  c  65, 8.32,  it  is  en- 
acted, that  it  shall  be  lawful  for  the 
Court  of  Chancery,  by  an  order  to 
be  made  on  the  petition  of  the  guar^ 
dian  of  any  infant  in  whose  name 
any  stock  shall  be  standing,  or  any 
sum  of  money,  by  virtue  of  any 
act  for  paying  off  any  stock,  and 
who  shall  be  beneficially  entitled 
thereto;  or  if  there  shall  be  no 
guardian,  by  an  order  to  he  made 
in  any  cause  depending  in  the  said 
Court,  to  direct  all  or  any  part  of 
the  dividends  due,  or  to  become 
doe  in  respect  of  such  stocks,  or 
any  sum  of  money  to  be  paid  to  any 


guardian  of  any  such  infant,  or  to 
any  other  person,  according  to  the 
discretion  of  such  Court,  for  the 
maintenance  and  education,  or 
otherwise  for  the  benefit  of  such 
infant,  such  guardian  or  other  per- 
son to  whom  such  payment  shall 
be  directed  to  be  made  being 
named  in  the  order  directing  snch 
payment ;  and  the  receipt  of  such 
guardian  or  other  person  for  such 
dividends  or  sums  of  money,  or  any 
part  thereof,  shall  be  as  effectual  as 
if  such  infant  had  attained  the  age 
of  twenty-one  years,  and  had 
signed  and  given  the  same.' 
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Tuesdaifj  November  ith. 

WAIVER— SECURITY  FOR  COSTS— PLAINTIFF  OUT  OF 

JURISDICTION. 

Watson  and  Wife  v.  Pim  and  otbers. 

Motion  to  stay  Mr.  R.  C.  Walker,  for  the  defendant  Pim,  moved  that  all  proceeding's 

proceedings,  ,                 , 

until  plaintiffs,  in  this  cause  be  stayed,  until  the  plaintiffs  give  security  for  costs,  they 

8l>road^      .  ^  being  resident  in  Germany,  out  of  the  jurisdiction,  and  untruly  described 

security,     re-  in  their  bill,  as  resident  at  Clonbrogan,  in  the  county  of  Tipperary. 

costs':    where  ^^  appeared  by  the  affidavits,  that  the  plaintifi^s,  Watson  and  wife, 

the  defendant  were  entitled,  under  the  will  of  John  Wheatley  Johnson,  after  payment 

was  aware    of  ,                                   ,                                                 . 

the    non-resi-  of  certain  debts  and  legacies,  to  an  estate  for  the  life  of  Mrs.  Watson  in 

firsL^  bu™  d*^  ^^®  ^*"^®  devised,  and  that  the  defendant  Pim  was  the  sole  acting  exe- 

layed  his  ap-  cutor  and  trustee  under  the  will.     The  testator  died  in    1817,  and 

a  ^^negociat^on  immediately  afterwards,  Pim  proved  the  will,  and  took  possession  of 

for     amicable  all  the  testator's  real  and  personal  estate,  and  still  continued  in  posses- 
settlement  ,                ,                                                             , 
opened  by  him,  sion,  alleging  that  some  of  the  debts  and  legacies  were  yet  unpaid. 

had  terminat.  Qn  the  28th  of  January,   1839,  the  plaintiflFs  filed  their  bill  for  an 

ed   unsuccess-  ^                           * 

fully,   and  se-  account* 

elapsed    alter  ^^^  some  time  prior  to  the  filing  of  the  bill,  the  plaintiff's  bad  been^ 

service  of  the  and  Still  continued  resident  in  Germany  :  but  Watson,  having  an  estate 

usual  notice  to  . 

press  for  his  and  residence  called  Clonbrogan,  in  the  county  of  Tipperary,  the  plain- 
aiiswer,  wid  ^jflp-g  ^^^  in  their  bill  described  as  of  Clonbrogan,  in  the  county  of  Tip- 
time  given  to  perary.  It  appeared  distinctly,  and  was  not  denied,  that  there  was  no  in- 
piainti/to  file  ^^"^10"  ^^  concealing  from  the  defendant  the  fact  of  the  plaintiff^ 's  resi- 
his  answer  had  dence  abroad ;  that  it  had  been  frequently  mentioned  in  the  commu- 
—titid,    that  nications  between  the  opposite  solicitors,  and  that  the  defendant  was 

the  defendant  f^iy  aware  of  it  before  and  ever  since  the  filinir  of  the  bill, 

had  waived  his  '                                                                                    ° 

objection ;  that  Shortly  after  the  defendant  appeared  in  this  cause,  he  furnished  the 

rely^on^^  he  P^a^n^i^'^  sc^icitor  an  account  of  his  receipts  and  disbursements,  as 

should     have  trustee  and   executor  under  the   will ;  and  this  account  being  deemed 

ately,    or   at  unsatisfactory,  and  the  defendant  not  having  removed  the  objection  to  it, 

least  when  he  ^  notice  to  press  for  his  answer  was  served  on  the  29th  of  April.     An 

was        served  *                                   '  ^                                               ^           ^  * 

with  the  notice  amended  account  was  then  furnished,  and  a  protracted  discussion  ensued, 

press.  dnring  which  no  further  step  was  taken  in  the  canse  ;  but  on  the  2]8t  of 

It  is  not  mis-  September  last,  the  plaintiffs  having  then  abandoned  all  hope  of  private 

description    of  ,    .        ,.  .                             ■       i   «.     j         »      i*  * 

the   plaintiff's  arrangement,  their  solicitor  wrote  to  the  defendants  solicitor,  requiring 

residence  when  him  to  file   the   defendants'  answer,  and  giving  him  until  the  2i8tof 

abroad,      but  October  to  do  so ;  at  the  same  time  apprising  him,   that  if  the  answer 

tate"^and  "re«r  8^o"l<^  ""^  ^®  ^^^^  <*"  *^*^  ^^Y>  propess  should  be  entered  up.     To  this 

deuce      called 

l\.  in  the  rnuntv  of  Tipperary,  he  if  in  the  bill  described  as  ^'  of  C,    in  the  county  of 

Tipperary,"  without  further  additiju. 
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notice  no  answer  was  retarned ;  bat,  en  tbe  28th  of  October,  the  defend-     Nov,  1839. 
aut  gave  notice  of  the  present  application. 

Mr.  Walker  submitted,  that  in  this  case  there  were  two  distinct 
grounds,  npon  either  of  which  the  defendant  was  entitled  to  stay  the  pi^.^ 

proceedings  until  the  plaintiffs  gave  security  for  costs : — First,  that  the 
plaintiffs  were  out  of  the  jurisdiction  ;  as  to  which,  it  made  no  difference 
that  they  had  property  in  tliis  country ;  Lord  Lucan  v.  La  Touche  (a). 
Secondly,  that  the  plaintiffs,  being  resident  abroad,  had  untruly 
described  themselves  in  their  bill  as  resident  at  Clonbrogan,  in  the 
county  of  Tipperary.     Calvert  v.  Day  (b) ;  Sandys  v.  Long  (c). 

Mr.  Lyons,  for  the  plaintiff. — The  defendant  should  have  put  in  his 
answer  instead  of  making  this  application,  having  long  since  waived  his 
right  CO  stay  the  plaintiffs'  proceedings.  Robinson  v.  Bradley  (d) ;  Onge 
V.  Truelock(e). 

Master  of  thb  Rolls — In  my  opinion,  this  application  fails  on 
both  grounds.  The  defendant  knew  from  the  first,  and  has  had  a  con- 
tinuing knowledge  of  the  fact,  that  the  plaintiffs  were  resident  abroad. 
No  doubt,  he  was  clearly  entitled  to  object  to  their  proceedings,  until 
they  g^ve  security  for  costs  ;  but  if  he  meant  to  rely  upon  this  objection, 
he  should  have  come  to  the  Court  ilnmediately,  or,  at  latest,  he  should 
have  come  when  the  plaintiff  took  a  further  step,  by  serving  him  with 
the  regular  notice  to  press  for  his  answer.  That  notice  was  served  so 
long  back  as  the  29th  of  April,  aud  the  defendant  then,  instead  of  ques- 
tioning the  right  of  the  plaintiffs  to  proceed  without  giving  security  for 
costs,  furnished  to  their  solicitor  a  further  account,  which,  upon  exami- 
nation, being  deemed  unsatisfactory,  a  notice  was  served  on  the  21st  of 
September,  requiring  his  answer,  and  extending  the  time  for  filing  it  ta 
the  21st  of  October.  Not  until  the  time  thus  extended  had  nearly 
expired,  was  the  notice  given  of  the  present  application,  and  the 
defendant  had  then  clearly  waived  his  right  to  object  to  the  non-resir 
dence  of  the  plaintiffs. 

As  to  the  alleged  misdescription,  it  is  admitted  that  the  plaintiff,  Mr*. 
Watson,  is  possessed  of  an  estate  and  residence  named  Clonbrogan, 
in  the  county  of  Tipperary,  which  may  be  said  to  be  his  proper  home  ; 
and  I  think  it  is  a  mistake  to  say,  that  because  the  plaintiffs  are  at  pre- 
sent resident  abroad,  they  have  untruly  described  themselves  as  of  Clon- 
brogan, in  the  county  of  Tipperary.  Certainly,  the  defendant  has  not 
been  misled  by  it. 

Order : — Refuse  the  application,  with  costs. 

(a)  1  Hog.  448.  (hj  2  Y.&  Col.  217. 

(c)  7  Sim.440.  (d)  4  Law  Rec.  N.  S.  9^ 

(ej  Beat.  339. 


28  CASES  IN  THE  ROLLS. 

Friday^  November  8M. 

TENANT— INTERPLEADER  BILL. 

DoRAN  V,  EvERiTT  and  others. 
Byrne  v.  Everitt  and  others. 

It  is  no  obiec-  BiLL  of  interpleader.*  The  bill  stated  that  Anthony  M*Dennott,  being 
interpleader  seized  in  fee,  or  of  some  sufficient  state  of  inheritance  in  the  lands,  by 
by  tenant,  that   indenture,  bearing  date  the  30th  of  June,  1831,  and  made  between  the 

It  appears    by  »  o  »  '  ^     ^ 

hiij  bill  that  the  said  A.  M^Dermott,  of  the  one  part,  and  the  plainti£Fof  the  other  part, 

Tersel^^  dl"  demised  to  plaintiff  143  acres   (Irish  plantation  measure)  of  the  lands 

mandedbytwo  of  Roughgrange,  with  the  appurtenances,  situate,  &c.,  and  then  in  his 

whom  had  i^rt-  actual  possession,  to  hold  to  him,   his  heirs,   executors,  administrators, 

ma  facie  a  le-  ^^  assigns  for  the  life  of  E.  P. ;  and  in  case  the  said  E.  P.  should 

gal  right  to  re-  °      , 

ceive  it,  a^  de-  happen  to  die  before  the  expiration  of  twenty-one  years,  to  be  com  • 
cutrL^^f^the  P°^®^  ^^^^^  ^be  1st  of  May  then  last  past,  then  to  hold  to  plaintiff,  his 
lesi^or   having    executors,  administrators,  and  assigns,  for  so  many  years  of  the  said 

proved  hiw  will,  ii-ii  i  .i  iji/.t  •jir^n 

and  the  other  term  as  should  be  to  come  and  unexpired  at  the  death  of  the  said  Ifi.  P. : 

a  mere  equita-  yielding  and  paying  to  the  said  A.  M^Dermott,  his  heirs  and  assigns, 

heir-at-law,  the  yearly  rent  of  £150.  12s.  2d.,  by  two  equal  half-yearly  payment^ 

the^wfu  was  ^^*  ^^^  said  lease  contained  the  usual  clauses  for  distress  and  re-entry. 

obtained      by  That  plaintiff  regularly  paid  the  rent  reserved  to  the  said  A.  M*Der- 

where  the  ad-  mott,  during  his  life  ;  and  that  on  the  10th  April,  1832,  the  said  M'Der- 

Terse     claim-  xsnixx  being  seized  of  the  reversion,  duly  made  and  published  his  will  in 

ants  were  liti-  ,  ,  °  '  ^  ^ 

gating,  and  the  writing,  executed  to  pass  real  estate,  whereby  he  devised  all  his  real  estate 
tenant      was    whatsoever  and  wheresoever  unto  the  defendant  Charlotte  Everitt,  by 

threatened  ' 

with  distress,  ^"e  name  and  description  of  "  his  dear  wife  Charlotte  M'Dermott,"f  her 
Sembie.i^G  t«-    heirs  and  assigns,  for  ever,  and  appointed  the  said  Charlotte  executrix  of 

nant,     though       ...  . 

not  a  party  in    his  said  will.    That  the  said  A.  M'Dermott  afterwards  departed  this  life 

causef""t!iry  ^"^  ^^®  ^^'^  ®®P^  ^®3^»  without  having  altered  or  revoked  his  said  will, 
have  served  leaving  the  said  Charlotte  surviving ;  and  that  she  thereupon  proved  said 
plied  'in  that  ^^'^>  ^"^  obtained  probate  thereof  in  the  proper  Ecclesiastical  CourL 
cause,  without  That  the  said  Charlotte,  having  claimed  the  rents  due  from  plain - 
tatetothe  ex-  tiff,  as  devisee  of  A.  M^Dermott,  and  no  adverse  claim  having  been 
t^ro^ead^ersiirt"    ®®'  "P*  plaintiff  paid,  and   continued   to  pay  the  rent  to   her,  up  to 

and  for  the  Ist  of  May,  1837.  That  in  the  year  1834',  the  said 
Charlotte  assumed  the  name  of  Calverly,  and,  with  one  Joseph  Cal- 
verly  as  her  husband,  received  the  rents.  That  she  afterwards  stated 
herself  to  be  the  wife  of  the  defendant  Thomas  Everitt,  and  under 

•  As  to  bill  of  interpleader  generally,  see  Beibee  y,  Belbefy  6  Mad.  28;  Cornitshy. 
Taniier,  1  Y.  &  J.  333;  Lloyd  w  Tench,  1  Ves.  sen.  213 ;  Warrinyntcney.  Wheat- 
itonc,  1  Jac.  202.  As  to  bill  by  tenant,  Dungey  v.  Angove^  2  Ves.  jun.  313 ;  Cowtan 
V.  nHUams,  9  Ves.  107  ;  Clarke  v.  B^ne.  13  Ves.  383. 

t  ^eQM*D€rmoUy,Ef}eritf,  aiJe,  vol.  1,  p.  96. 
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V. 

ETERITT. 


the  name  of  Charlotte  E^eritt,  she  and  the  said  defendant  Thomas  Nov,  1839. 
Everitt,  in  the  month  of  Angnst  last,  executed  a  power  of  attorney  to 
their  solicitor,  Mr.  Babington,  to  receive  the  rents.  That  on  the  Ist  of 
November,  1837,  plaintiflP  was  served  with  a  notice  in  writing*  (set  out 
at  length  in  the  bill)  from  Thomas  M'Dermott,  another  of  the  defend- 
ants, claiming  to  be  heir-at-law  of  the  said  A.  M'Dermott,  and  apprising 
plaintiff  that  the  will  set  np  by  the  said  Charlotte  was  obtained  by  fraud, 
and  void,  and  that  a  suit  had  been  instituted  to  have  said  will  declared 
fraodnlent  and  void ;  and  therefore  cautioning  plaintiff  not  to  pay  any 
rent  dae  or  to  grow  due  out  of  the  premises  to  the  said  Charlotte,  or 
any  person  on  her  behalf;  or  that  the  said  Thomas  M'Dermott  would 
seek  to  charge  plaintiff  with  the  same. 

That  on  the  9th  of  December,  1837,  a  bill  was  filed  in  this  Court, 
wherein  the  said  Thomas  M*Dermott  is  plaintiff,  and  the  said  Charlotte 
and  several  others  are  defendants,  whereby  the  said  Thomas  claims  to 
be  heir-at-law  of  the  said  Anthony,  and  impeaches  the  title  of  the  said 
Cliarlotte  to  any  estate  or  interest  under  the  will  of  the  said  Anthony, 
and  alleges  that  the  said  Charlotte  was  not  the  wife  of  the  said  Anthony, 
at  the  time  of  the^execution  of  the  said  will,  nor  at  all ;  and  the  said 
Thomas  claims  to  be  entitled,  as  against  plaintiff,  to  all  rent  that  accrued 
due  after  the  service  of  the  said  notice  of  1st  November,  1837.  That 
the  said  Charlotte  answered  the  said  bill  on  the  8th  of  May,  1839,  and 
asserts  her  title  as  devisee ;  but  that  plaintiff  was  not  made  a  party  to 
said  suit.* 

That  since  the  service  of  the  notice  of  the  1st  November,  1837,  the 
plaintiff  had  not  paid  any  rent  to  either  of  the  claimants,  and  then  owed 
£301.  4s.  4d.,  being  two  years'  rent,  up  to  and  for  1st  May,  1839, 
which  he  was  ready  to  pay  to  the  person  or  persons  duly  entitled  to 
receive  it. 

The  bill  then  set  forth  several  notices  served  upon  him  by  the  defend- 
ants, Charlotte  Everitt  and  Thomas  M'Dermott,  respectively,  demand- 
ing payment  forthwith  of  the  rent  due,  and  threatening  to  distrain,  in 
the  event  of  non-payment  by  a  certain  day.f  Prayer: — That  the 
said  Thomas  M'Dermott,  and  Charlotte  Everitt  and  Thomas  Everitt, 
respectively,  may  set  forth  to  whom  the  said  rent  is  due  and  payable, 
and  may  be  directed  to  interplead,  &c. :  plaintiff  undertaking  and  offer • 
ing  to  account  for  and  pay  the  arrears  of  said  rent,  now  due  from  him, 
to  such  person  as  the  same  shall  appear  as  of  right  to  be  payable  to, 
and  also  to  pay  all  future  gales  in  like  manner,  on  being  indemnified  by 
this  Honorable  Court  for  so  doing ;  or  to  pay  the  same  into  the  hands 
of  the  Accountant- General,  to  be  disposed  of  as  the  Court  shall  direct. 


*  See  Bclbee  v.  Belbee^  6  Mad.  38. 
t  S«e  Rowlands,  Powell^  Ridg.  Cas.  Temj*.  Hard w.  2C0 ;  Blennerhasseii  v.  Seanlan, 

2  Mo!.  639. 
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Nov.  1839. 


And  that  the  said  defendants  might  be  restrained,  by  injunction,  from 
proceeding  at  law  for  the  recovery  of  said  rent,  &c. 

Mr.  James  Plunketj  for  the  plain ti£P,  now  moved,  npon  the  bill  and 
verifying  affidavit,  that  the  said  plaintiff  might  be  at  liberty  to  bring 
into  Court,  and  lodge  with  the  Accountant- General,  to  the  credit  of 
this  cause,  the  sum  of  £301.  4s.  4d.,  being  the  amount  of  two  years' 
rent  due  by  him  out  of  his  holding  of  part  of  the  lands  of  Uoughgrange, 
up  to  and  for  the  1st  of  May  last,  and  also  the  accruing  and  future  gales 
of  his  said  rent,  as  they  should  become  due  and  payable,  until  the  rights 
of  the  said  defendants  shall  be  determined  ;  and  that  npon  such  lodg- 
ment, an  injunction  should  forthwith  issue,  to  restrain  the  said  defend- 
ants, and  every  of  them,  from  all  proceedings  at  law  for  recovery  of  the 
said  rent,  &c. 


Mr.  Keatinge^  Q-  C,  with  whom  was  Mr.  Barry,  for  the  defendant, 
C.  Everitt,  submitted  that  this  application  should  be  refused.     The 
plaintiff,  by  his  bill,  shews  a  clear  legal  title,  in  the  defendant,  C.  Everitt, 
under  the  will  of  Anthony  M'Dermott,  to  receive  the  rents.     It  does 
not  appear  that  the  testator  exceeded  his  right,  or  laboured  under  any 
incapacity  when  devising  his  estate  as  he  has  done.     All  that  can  be 
spelled  out  of  the  several  notices  set  forth  in  the  bill,  and  stated  to  have 
been  served  upon  the  plaintiff  by  the  defendant,  Thomas  M'Dermott, 
is,  that  npon  a  loose  and  unsupported  allegation  of  fraud  he  grounds  a 
precarious  claim.   This  cannot  justify  the  tenant  in  filing  an  interpleader 
bill,  nor  in  refusing  to  pay  the  person  in  whom  he  shews  the  clear  legal 
title  to  receive  the  rents. — [Master  of  the  Rolls.     It  appears  by 
the  bill  that  Mrs.  Everitt  claims  the  rent  as  devisee  of  the  lessor ;  and 
that  the  defendant,   Thomas  M'Dermott,  claims  as  heir-at-law,  alleg- 
ing, that  under  the  circumstances  set  forth  in  the  notices,  the  will  was 
obtained  by  fraud.*     It  further  appears  that  Thomas  M'Dermott  has 
instituted  proceedings  to  establish  his  right,  and  that  the  tenant  is 
threatened  with  distress.     The  tenant,  therefore,  shews  a  sufficient  case 


*  But  note,  that  although  advene  claims,  whether  the  quality-  of  their  alleged  titles  be 
legal  or  equitable,  or,  as  in  the  case  above,  the  one  legal  and  the  other  equitable,  will 
eutitle  the  tenant,  when  threatened  with  distress  or  other  proceedings,  to  file  an  inter- 
pleader bill  and  obtain  an  injunction  ;  the  existence  of  a  mere  adverse  demand  is  not  suffi- 
cient, nor  will  the  allegation  of  it  sustain  the  bill :  it  must  appear  that  each  of  the  adverse 
claimants  has  a  prima  Jacie  title ;  and  the  adverse  titles  must  be  shewn  upon  the  bill,  that 
the  Court  may  see  there  is  a  serious  question  between  them,  and  that  until  the  claimants 
interplead,  it  must  remain  in  doubt  to  which  of  them  the  nght  really  belongs.  In  the 
case  of  Scott  v.  Glenny^  which  was  an  interpleader  suit,  there  was  an  application,  dur- 
ing the  present  sittings  (November  26th),  tnat  the  plaintiff  might  be  at  liberty  to  pay 
into  Court  the  amount  of  an  annuity  charged  upon  his  estate,  and  adversely  claimed. 
The  bill  stated  that  the  annuity  had  been  granted  to  a  married  woman  for  her  life ;  that 
she  and  her  husband  agreed  to  assign  it,  and  that  it  was  accordingly  assigned  (by  deed 
duly  registered),  for  valuable  consideration,  and  had  been  paid  to  the  assignee  for  some 
years ;  that  the  lady,  being  now  a  widow,  demanded  the  annuity,  and  insisted  that  the 
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for  coming  to  the  Coart  for  relief.] — The  plaintiff  does  not,  by  his  bill,    Nov.  1839< 
negative  collasion  between  him  and  the  defendant  Thomas  M'Dermott, 
who,  haying  no  case  for  a  receiver  in  his  own  cause,  is  now  probably 
trying  the  expedient  of  inducing  the  tenants  to  file  interpleader  bills. 

Mr.  PlunkHf  in  reply. — The  plaintiffis'  affidavit,  which  must  be  con- 
dusive  in  this  case,*  distinctly  negatives  collusion,  and  states  that  he 
has  filed  his  bill,  fearing  that  if  he  should  pay  either  of  the  adverse 
claimants,  he  would  be  distrained  by  the  other. 

Master  of  the  Rolls. — I  think  Mr.  Plunhet  is  entitled  to  carry  his 
motion ;  but  as,  from  the  nature  of  the  principal  suit,  there  can  be  no 
use  in  carrying  the  cause  further,  the  plaintiff  had  better  take  care  not 
to  enforce  answers  from  the  defendants.  Let  him,  within  a  week^  pay 
in  the  amount  of  his  rent  due,  and  let  an  injunction  (a)  issue  as  is  desired. 


In  a  few  days  after  the  foregoing  application, 

Mr.  O^CaUaghany  for  Byrne,  another  of  the  tenants,  who  had  filed  an 
almost  exactly  similar  bill  to  Doran's,  moved,  on  his  behalf,  for 
a  similar  order.  It  appeared  that  several  other  tenants  of  the  estate 
were  about  to  make  similar  applications,  and  had  already  filed,  or  were 
preparing  to  file  similar  bills. 

His  Honor  granted  the  application,  but  observed,  that  the  most 
proper  course  for  the  plaintiff  would  have  been,  to  have  served  notice, 
and  applied  in  APDennoii  v.  Everitt,  the  principal  cause,  instead  of  put- 
ting the  estate  to  the  needless  expense  of  an  interpleader  suitf 

*  See  LangMtoney,  Boghton,  2  Ves.  jun.  101 ;  but  see  Dawson  v.  YateSj  1  Beav.  301. 
(a)  See  Suanston  t.  Simpson  and  another,  1  Jones  &  Carey,  188. 


DORAN 
V, 
EVBRITT . 

BYRNE 

v. 

EVERITT. 


asrignment  was  executed  without  her  consent,  when  she  was  a  married  woman,  and 
under  durcM,  and  therefore  ^oid  as  against  her.  It  further  appeared  that  the  adverse 
claimants  botii  threatened  to  proceed  against  the  plaintiff ;  but  it  did  not  appear  in  what 
terms,  and  whether  subject  to  any  and  what  conditions  the  annuity  had  been  originally 
granted,  nor  whether  the  deed  of  assignment  had  ever,  in  fact,  been  executed  by  the  lady ; 
in  other  words — the  bill  did  not  shew,  with  any  certainty,  what  were  the  adverse  titles, 
nor  that  the  olaim  of  the  assignee  had  any  color  of  title  wnatever.  The  Court,  therefore, 
refosedtfae  application,  which,  it  will  be  observed,  was  not  for  an  injunction,  but  only  for 
leave  to  take  the  preliminary  step,  viz.,  to  bring  in  the  money : — the  Master  of  the  Bolls 
observing,  that  parties  should  he  cautious  how  they  proceed  upon  bills  of  this  kind ;  and 
that  he  recollected  the  case  of  a  gentleman,  upon  whose  estate  the  sum  of  £2,000  was 
charged,  and  who,  having  filed  an  interpleader  bill  very  similar  to  that  before  the  Court, 
and  having  brought  in  the  money,  after  considerable  litigation  in  the  cause,  had  to  pay 
all  the  costs  of  it. 

t  As  this  rule  was  not  stated  in  Doran's  case,  nor  until  it  had  appeared  to  the  Court 
that  the  estate  was  likely  to  be  put  to  ruinous  cost  by  numerous  interpleader  bills,  of  which 
from  the  nature  of  the  principal  suit,  there  could  be  no  need,  except  to  ground  the  tenant's 
application,  it  seems  reasonable  to  mfer,  that  it  should  be  understood  as  applicable  only 
in  such  cases,  and  not  as  a  general  rule.    See  Belbee  v.  Bel  tee,  6  Mad.  28. 
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Tu&day,  Natfember  \2ih. 


NOTICE  OF  MOTION. 


Creed  v.  Creed. 


When  a  notice 
of  motion  is 
personally 
served  upon  a 
party  out  of 
Conrt.  it 
shonla  be  of  a 
motion  to  be 
made  on  apar- 
ticnlar  day, 
and  not  "on 
the  first  oppor- 
tunity* 


It 


This  cause  was  out  of  Court,  no  proceedings  baring  been  taken  in  It  for 

twelve  montbs,  wben  tbe  defendant,  on  tbe  SJst  of  October  last,  per- 

* 

sonaUy  served  tbe  plaintiflF,  wbose  solicitor  bad  died,  witb  notice  of  a 
motion,  to  be  made  on  tbe  first  opportunit  j. 

Mr.  Monahan  ncKw  moved  npon  tbe  notice. 

Master  of  the  Rolls. — Tbis  notice  is  irregular.  It  appears  tbe 
plaintiff  is  an  elderly  person  resident  ont  of  Dublin,  and  wbose  solicitor 
is  dead.  Notice  of  motion,  to  be  made  on  tbe  first  opportunity,  is  tbe 
common  form,  and  may  be  quite  sufficient  as  between  professional  men, 
wbo  know  wbat  is  meant  by  *'  tbe  first  opportunity  ;**  but  such  a  notice 
might  be,  in  fact,  no  notice  at  all,  to  a  person  unacquainted  with  the 
rules  and  practice  of  tbis  Court.  Therefore,  when  a  notice  of  a  motion 
is  to  be  personally  served  upon  a  party  ont  of  Court,  it  should  be  of  a 
motion  to  be  made  npon  a  certain  day,  and  not,  as  in  tbis  case,  upon  tbe 
first  opportunity.    You  must  serve  a  new  notice. 


ITiursday^  November  14i^. 

SETTING  DOWN  SUPPLEMENTAL   CAUSE   FOR   DECHEE 

PRO  CONFESSO. 

Smith  v.  Chichester  and  others. 
Smfth  v.  Scott. 


yrbere,    after  Aftbr  jtbe  original  cause  bad  been  set  down  in  tbe  Lord  Chancellor's 

cause  bad  been  list,  to  be  beard  upon  an  order  to  take  the  bill  pro  confesso  against  tbe 

beari^^^n  ^e  ^®^®"^*"*»  ^'^  A.  Chichester,  and  upon  pleadings  and  proofs  as  to  the 

Cbancellor'8  other  defendants,  Sir  Artbur  Chichester  became  insolvent,  and  George 

defendants  be-  Scott  was  appointed  his  assignee.     The  cause  having  therefore  been 

came      insol-   withdrawn,  to  rectify  the  defect,    the  plaintiff  filed  a  supplemental 

vent   and    the  »  ir*^ 

plaintiff  filed  a  supplemental  bill,  bringing  bis  assignee  before  tbe  Court:  the  time  for  an- 
swering having  expired,  tbe  supplemental  cause  was  set  down  in  tbe  Rolls'  list,  to  be 
beard  on  bill  pro  coi^esso  against  tbe  assignee,  tbe  original  cause  being  as  yet  unheard : 
— Held^  that  before  tbe  bearing  of  the  original  cause,  there  could  be  no  decree  in  tbe  sup- 
plemental cause,  as  tbere  would  otberwise  be  two  decrees  ;  and,  therefore,  tbat  tbe  sup- 
plemental cause  must  be  set  down  to  be  beard  witb  tbe  original  cause. 
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bill  against  George  Scott,  the  assignee.*  Scott  did  not  answer,  and,  a 
month  after  the  senrice  of  the  notice  to  press  having  expired,  the  sup- 
plemental canse  was  now  set  down  in  the  Rolls,  for  decree  pro  eonfesso 
against  him.    There  was  as  yet  no  decree  on  the  original  cause. 

Mr.  Robert  Tighe^  for  the  plaintiff,  read  the  prayer  of  the  supplemen- 
tal bili^  &C.,  and  prayed  his  Honors  decree  against  the  defendant, 
George  Scott. 

Master  of  the  Rolls.-— As  there  is  no  decree  in  the  original  cause, 
I  cannot  decree  in  the  supplemental  cause ;  otherwise,  there  should  be 
two  decrees.  Both  causes  must  be  set  down  to  be  heard  together,  and 
then,  only,  can  a  decree  be  pronounced  in  either  of  them.f 

*  But  as  to  the  supplemental  bill,  when  one  of  several  co-plaintiffs  becomes  insol- 
vent, pending  the  suit,  see  Feary  v.  Steoensont  1  Bear.  42, 

t  See  Knox  ▼.  Knox,  po$t^  p.  34. 


iVot^.  1839. 


Thursday i  November  14M. 

TENANT    IN  TAIL    BORN  PENDING  THE  SUIT— AMEND- 

MENT— SUPPLEMENTAL  BILL— Slsr,  52d,  and  53d 

GENERAL  ORDERS  (Nor.  1834). 

Knox  o.  Knox. 


Mr.  Pakenham,  on  behalf  of  the  plaintiff,  moved,  on  notice,  for  leave 
to  amend  the  biU,  by  striking  out  the  name  of  the  defendant  Jane  Knox ; 
and  also  for  liberty  to  file  a  supplemental  bill,  bringing  John  Hunter 
Knox,  the  infant  son  of  the  plaintiff,  before  the  Court,  without  preju- 
dice to  the  proceedings  against  the  defendant  George  Knox. 

It  appeared  that  the  original  bill  in  this  cause  was  filed  in  August, 
1838,  by  the  plaintiff,  as  remainder-man  for  life  under  the  will  of  John 
Knox,  against  the  defendant,  George  Knox,  the  tenant  for  life  in  pos- 
session under  the  same  will,  to  set  aside  an  alleged  leasehold  title  on  the 
estate,  obtained  by  the  defendant  from  the  testator  in  his  lifetime. 
The  defendant  George  Knox  answered  the  original  bill,  which  was 
afterwards  amended  on  the  8th  of  May,  1839,  and  no  further  answer 
had  as  yet  been  obtained.  Since  the  amendment,  the  plaintiff  had  a  son 
bom,  who  was  christened  by  the  name  of  John  Hunter  Knox,  and  enti- 
tle to  an  estate  tail  in  the  premises,  the  subject  of  the  suit,  prior  to 
that  of  Jane  Knox,  who  had  been  made  a  defendant,  as  entitled,  at  the 

F  t 


A  tenant  in  tail 
coming  in  eue 
before  issue 
Joined,  maybe 
made  a  party 
by  amendment 
of  the  bill. 
It  is  impro- 

{»er  to  move  for 
eave  to  file  a 
supplemental 
bill,  either  be- 
fore or  after  is- 
sue joined,  as 
no  order  is  ne- 
cessary for 
that  purpose. 
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Nov.  1839.  time  the  bill  was  filed,  to  the  first  estate  of  inheritance.  It  was  now 
0ought  to  amend  the  bill,  simply  by  striking  out  the  name  of  Jane 
Knox,  whose  estate  had  been  postponed. 

The  first  part  of  the  application  was  as  of  coarse,  under  the  55th 
New  Rale,  as  whether  A.  or  B.  represents  the  inheritance  conld  make 
no  alteration  in  the  case  of  either  the  plaintiflP,  or  the  defendant  George 
Knox. 

As  to  the  second  branch,  it  was  submitted,  that  as  respects  the  filing 
of  supplemental  bills  before  issue  joined,  there  is  no  diflference  between 
the  old  rules  and  the  new ;  and  although  generally,  supplemental  bills 
should  not  be  filed  before  issue  joined,  the  case  of  a  prior  tenant  in  tail 
coming  in  esse  was  an  exception ;  as  such  a  party  was  always  to  be 
brought  before  the  Court,  at  whatever  stage  of  the  suit,  by  supplemental 
bill :  Anonymotu  (a).  The  plaintiff  has  a  right  to  a  declaration  as 
against  a  new  tenant  in  tail,  that  the  proceedings  had  in  his  absence 
are  regular :  and  this  may  properly  be  made  the  prayer  of  a  supplemental 
bill,  but  is  scarcely  consistent  with  the  nature  o£  an  amended  bill. 


The  case  was  ordered  to  stand  for  consideration. 

Wednesday t  November  20M. 

The  Master  of  the  Rolls  now  referred  to  the  foregoing  applica* 
cation,  and  having  read  the  notice  of  motion,  and  stated  the  facts  already 
mentioned,  proceeded  as  follows : — 

The  first  part  of  this  application  is  of  coarse ;  but  the  other  raises  a 
question,  respecting  which  doubts  have  been  entertained  very  generally, 
and  I  have  therefore  held  the  case  over  for  consideration,  and  examined 
it  closely. 

It  is  said  that  a  tenant  in  tail,  born  pending  the  suit  and  before 
issue  joined,  must  be  brought  before  the  Court  by  supplemental  bill, 
and  cannot  be  made  a  party  by  amendment  In  support  of  this  doc- 
trine, an  anonymons  case,  reported  in  the  second  volume  of  Mr. 
Molloys  Reports^  has  been  referred  to,  in  which  the  late  Master  of  the 
Rolls  is  reported  to  have  said — "  I  have  on  former  occasions  investigated 
'*  the  subject,  and  decided,  that  in  every  stage  of  a  suit^  a  child  coming 
"  inter  esse  pending  the  suit,  must  be  made  a  party  by  supplemental  bill, 
'*and  not  by  amendment.  It  is  always  so  in  the  case  ofjan  infant  tenant 
"  in  tail,  and,  I  think,  in  all  other  cases."  The  date  of  that  case,  as 
stated  in  the  report,  is  the  9th  of  March,  1829,  and  I  have  caused  tlte 
strictest  search  to  be  made  for  it  in  the  Register's  books  of  that  period, 
but  no  such  case  conld  be  found  of  that  date.  The  only  case  at  all  like 
it,  and  near  that  time,  of  which  any  entry  could  be  found,  appears  to 


{a)  2  Moll.  312. 
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bare  oocarred  some  weeks  later  than  the  data  of  the  report     It  was    iVbv.  1839. 

Uuker  V.  Newenhamy  in  which  I  moved  for  liberty  to  bring  before  the 

Coart,  by  amendment,  an  infant  born  pending  the  suit ;  but  that  was 

after  issue  joined.     In  all  probability  this  was  the  case  intended  by  the 

report,  as  the  apparent  variance  of  dates  might  easily  be  accounted  for. 

If  it  was,  as  is  most  likely,  it  is  plain  that  the  case  reported  was  not  a 

decision  open  the  point  now  before  the  Court ;  and,  as  applicable  to  the 

present  case,  can  be  considered  only  as  a  dictum. 

Lord  Middleton's  order  of  the  15th  of  June,  1719,  declared  it  for  a 
a  general  rnle,  that  no  supplemental  bill  shall  be  filed  before  issue  joined 
on  the  original  bill ;  but  the  plaintiff  must  amend  his  bill,  and  pay 
costs  for  the  defendant's  further  answering.  The  Exchequer  rule,  of  the 
year  1715,  is  to  the  same  effect,  but  more  peremptory.  By  those  rules, 
until  issue  joined,  it  was  necessary  to  introduce,  by  way  of  amendment, 
such  new  matter  as  in  England  is  usually  brought  forward  by  supple- 
mental bill ;  and  from  this  difference  grew  up  the  further  peculiarity  in 
Irish  practice,  namely,  the  motion  for  liberty  to  file  a  supplemental  bill. 
In  Scully  V.  C/Brien  (a),  the  late  Master  of  the  Rolls  decided  that,  until 
issue  joined,  the  plaintiff  must  amend,  and  could  not  obtain  leave  to  file 
a  supplemental  bill,  except  by  motion  upon  notice.  That  decision  was 
a  rigorous  assertion  of  the  old  rule:  and  in  Hammond  v.  Hammond  (b)^ 
which  is  reported  by  Mr.  Molloy  in  the  very  same  page  with  the  ano- 
nymous case  already  mentioned,  we  find  Sir  Anthony  Harte  saying: 
*^  I  prefer  amendment  of  the  bill,  whenever  it  can  be  done  consistently 
"  with  rule  ;  and  I  should  prefer  it,  even  in  cases  in  which,  according  to 
^  the  rule,  it  is  not  now  done,  to  permitting  supplemental  bills  and  ori- 
*'ginal  bills,  in  the  nature  of  supplemental  bills,  to  be  put  as  riders  one 
'^  upon  another.  I  have  found,  that  tying  one  record  upon  another  is 
**  very  inconvenient,  and  that  successive  bills,  linked  one  to  another, 
"  have  a  great  tendency  to  drag  one  down  after  the  other."  The  pre- 
fer^ce  thus  deliberately  given,  by  Sir  Anthony  Harte,  to  amendment 
according  to  the  Irish  rule,  instead  of  filing  a  supplemental  bill,  accord- 
ing to  the  English,  independently  of  its  judicial  authority,  is  of  very 
great  importance ;  because  it  was  the  judgment  of  one,  not  only  of  great 
experience  in  equity  pleading,  but  who  had  been  trained  in  and  long 
aocBBtomed  to  the  English  system. 

In  this  suteof  the  authorities,  the  General  Orders  of  Nov.  1834 
were  promulgated  after  much  deliberation,  having  been  framed  under 
the  particular  direction  of  the  late  Master  of  the  Rolls,  and  in  a  great 
measure  by  himself;  and  notwithstanding  what  he  is  reported  to  have 
said  in  the  anonymous  case  of  1829,  already  mentioned,  we  have  not 
only  his  decision- in  Scully  v.  O'^nen,  in  1826,  rigorously  enforcing  the 
rule  of  15th  of  June,  1719— carrying  it  to  a  questionable  length  ;  for,  on 


ifl)  1  Hog.  386. 


(6)  2  Moll.  312. 
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Nov,  1839.     inquiry,  it  appears  thai  the  application  was  after  issue  joined^-but  also, 

the  51st  and  53d  General  Orders  of  Nov.  1834!,  leaving  the  old  rule  of 
I5th  June,  1719,  in  full  force,  and  providing  a  formula  for  amendments 
pursuant  to  its  provisions.     By  the  dlst  of  the  New  Rules,  it  is  declared 
that  the  amended  bill  <'  shall  conUin  the  whole  case  of  the  plaintiff,  as  he 
'<  intends  that  the  same  shall,  at  the  time  of  amendment,  stand  upon  the 
record,  including  such  further  facts  tu  have  occurred  before  replication^ 
up  to  the  time  of  tuck  amended  biiL**     No  exception  is  mentioned,*  and, 
upon  principle,  I  would  say,  there  ought  not  to  be  any ;  for  besides  the 
general  inconvenience  of  a  multiplicity  of  records  noticed  by  Sir  A.  Harte^ 
*  I  must  observe,  that  supplemental  bills,  before  issue  joined,  have  an  ob- 
vious tendency  to  render  simple  cases  needlessly  complicated,  and  to 
delay  the  progress  of  the  cause  ;  and  that  such  bills,  for  the  purpose  of 
making  new  parties,  create  much  diffiulty  when  the  plaintiff  seeks  to 
have  the  bill  taken  as  confessed  in  the  supplemental  suit-f     I  therefore 
think,  that  it  would  be  highly  iuexpedient,  and  against  principle,  to  limit 
the  application  of  the  latter  part  of  the  51st  Rule  by  the  first  part  of  it, 
so  that  no  fact  arising  after  the  filing  of  the  bill  could  be  introduced  by 
amendment,  unless  such  amendmentinvolved  the  introduction  of  other  (acts 
which  occurred  before  the  filing  of  the  bill,  and  the  necessity  of  anew  en- 
grossment. Upon  such  construction,  every  further  fact,  though  to  be  stated 
in  six  lines  or  in  one,  would  need  a  supplemental  bill,  and  the  number  of 
such  billsin  each  case  should  be  without  limit.  I  cannot  thinkthatsuch  was 
the  intention  of  the  rule,  and  I  am  therefore  of  opinion  that,  as  in  the 
present  case,  issue  is  not  joined,  the  infant  tenant  in  tail,  bom  since  the 
bill  ivas  filed,  may  be  brought  before  the  Court  by  amendment,   and  that 
a  supplemental  bill  is  not  necessary  for  the  purpose,  at  this  stage  of  the 
cause.     I  should  also  observe,  that  the  clause  of  the  51st  New  Rule, 
which  is  in  italics,  and  within  which,  as  I  conceive,  this  case  properly 
comes,  was  not  in  the  rule  as  originally  framed,  but  was  subsequently 
introduced  by  the  late  Master  of  the  Rolls,  who  was  understood  to'^ave 
intended   it   to   include  every  species  of  additional  fact  and  state- 
ment which  might  become  necessary  to  the  frame  of  a  suit  before  issue 
joined. 

The  reason  and  meaning  of  the  52d  New  Rule  are  not  very  dear. 
But,  supposing  that  upon  the  construction  of  the  dlst  and  52dNew 


*5l8t  Genera]  Order  (Not.  lF34).—'<  Wbere  matters  occurring  before  the  bill  filed 
'*  cannot  be  introduced  by  interlineation  plain  and  legible,  a  new  engrossment  of  the  old 
"  bill  shall  be  filed,  and  such  engrossment  shiJl  re-state  the  case  of  &e  plaintiff  as  he 
"  intends  the  same  shall  at  the  time  of  amendment  stand  upon  the  record,  ini'lnding  such 
'^further  facts  as  hane  occurred  b^ore  replication  up  to  the  tfmeo/xuch  amended 
"  bUl ;  and  such  new  engrossment  shall  be  affixed  to  the  old  bill,  being  first  marked  by 
"  the  proper  officer,  as  follows :  *'  Amended  bill,  filed  the        day  of  ." 

t  See  Smith  y.  Chichester,  antey  p.  33. 
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Roles,*  it  should  be  held,  that  as  the  plaintiff  seeks  to  bring  before  the    Nov.  1839. 
Court  only  a  formal  party,  who  was  born  tince  the  bill  was  filed,  he 
must  do  so  by  supplemental  bill  (a),  and  not  by  amendment     It  would 
then  be  necessary  to  consider  the  further  question,  viz.,  whether  a  motion 
for  liberty  to  file  a  supplemental  bill  is  necessary  ? 

In  the  case  of  Pepper  v.  Pepper  (b),  upon  a  motion  for  liberty  to  file 
a  bill  of  revivor  and  supplement,  the  late  Master  of  the  Rolls  said,  that  by 
the  construction  which  had  been  put  upon  the  old  Rule  of  15th  June,  1719, 
a  plaintiff  could  not  file  a  mere  supplemental  bill,  without  motion,  but  that 
the  rule  did  not  extend  to  a  bill  of  revivor  and  supplement  He  therefore 
refused  to  make  any  order  upon  the  motion.  In  the  Court  of  Exche- 
quer, where  there  was  a  rule  similar  to  the  Chancery  Rule  of  I5th  June, 
1719,Lord6uillamore,  as  I  stated  upon  a  former  occa8ion(a),  would  nerer 
make  any  order  upon  a  motion  for  leave  to  file  a  supplemental  bill,  upon 
the  ground  that  such  a  motion  was  unnecessary.  Pepper  ▼.  Pepper 
clearly  shews,  that  the  late  Master  of  the  Rolls  thought  the  ap- 
plication usual  in  Chancery  was  an  effect  of  the  old  rule,  which  was  not 
desirable,  and  which  should  therefore  be  avoided  as  far  as  possible.  I 
am  of  the  same  opinion :  I  think  that  when  a  party  desires  to  file  a  sup- 
plemental bill,  it  is  much  better  that  he  should  do  so  at  once,  as  he  may  be 
advised,  of  course  at  his  peril,  than  that  he  should  be  delayed  by  the  vain 
form  of  an  application  probably  in  the  absence  of  all  the  parties  in  the 
cause,  to  obtain  a  nugatory  order,  which  cannot  in  the  least  degpree  con- 
trol or  influence  the  character  or  consequence  of  the  subsequent  pro- 
ceeding, nor  be  productive  of  any  other  effect  than  merely  that  of  swell- 
ing the  costs.  The  53d  New  Rulef  was  intended  to  reduce  the  practice 
of  moving  for  liberty  to  file  supplemental  bills ;  and  in  HouldUch  v. 
Doneffal(c)y  Lord  Plunket,  upon  the  construction  of  that  rule,  decided  that 
applications  for  leave  to  file  supplemental  bills  were  unnecessary,  as  well 
after  as  before  the  hearing  of  the  cause.  In  the  report  of  that  case,  it 
U  stated  that  his  Lordship  was  of  opinion,  that  the  53d  New 
Role  was  only  intended  to  rq}eal  the  order  of  15th  June,  1719 ;  but  in 
Mr.  Wm  Smith's  collection  of  the  Chancery  Rules,  it  is  suggested,  in  a 
note  to  the  53d  New  Rule,  and  I  think  with  reason,  that  there  is  some 


*  fiSd  General  Order  (Not.  1834).— '*  All  new  matter  oceurring  sniMeqaent  to  the  fil- 
*'  ing  of  the  old  bill  shall  be  stated  by  a  new  bill,  confined  exclusiyely  to  such  new  matter 
"  and  sneh  new  bill  shall  not  re-state  the  matters  or  charges  contained  in  the  old  bill, 
'^  and  such  new  bill  is  to  be  affixed  to  the  original  bill,  being  first  marked  by  the  proper 
"  officer,  at  the  Bolls'  office,  according  to  the  date  of  filing  same." 

t  5Sd  General  Order  (Nov.  1834). — "  In  all  cases  after  issue  joined,  and  before 
"the  bearing  of  the  canse,  the  plaintiffshall  be  at  liberty  to  file  a  supplemental  bill,  as 
"  hemay  be  advised,  without  any  order  of  the  Court  for  that  purpose. ' 

(a)  See  Raffmond  v,  Evawi,  ante,  Vol.  1,  430. 

(b)  2  Hog.  19.  <c)  1  LI.  &  G.  428. 
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mistake  as  to  the  word  "  repeal"*     Adopting  the  principle  of  the  Lord 
Chancellor's  decision  in  Houlditch  v.  Donegal,  and  for  the  reasons  I 
have  stated,  I  am  of  opitiion  that  the  application  for  liberty  to  file  a  sup- 
plemental bill  is  unnecessary,  as  well  before  issue  joined  as  afterwards  : 
and  therefore,  that  I  should  not  make  any  order  upon  that  part  of  the 
present  application  which  seeks  liberty  to  file  a  supplemental  bill,  even 
if  it  appeared  that  such  a  bill  ought  to  be  filed.f  Therefore,  my  order  is, 
That  the  plaintiff  be  at  liberty  to  amend  his  bill,  by  striking  out 
the  name  of  the   defendant,  Jane  Knox,  and  by  making  John 
Hunter  Knox  a  party  defendant,  if  so  advised,  without  preju- 
dice to  the  proceedings  against  the  defendant  George  Knox. 


When  his  Honor  had  delivered  his  judgment  in  the  foregoing  case, 
Mr.  BrewHcTy  Q.  C,  amicus  curus,  stated,  that  very  soon  after  the 
first  publication  of  the  rule  of  November,  1834,  a  question  of  consider- 
able difficulty  occurred  to  him  in  practice,  under  the  51st  New  Rule; 
and  as  the  late  Master  of  the  Rolls  had  expressed  a  desire  to  receive 
suggestions  from  the  Bar  upon  the  subject  of  those  rules,  he  waited 
upon  him,  and  stated  the  difficulty  which  had  arisen ;  and  in  consequence 
[  of  the  communication  which  then  took  place,  the  late  Master  of  the 
Rolls  inserted)  in  the  51st  Rule,  the  words  in  italics,  which  were  in- 
tended to  provide  for  and  include  every  alteration  in  the  frame  of  the 
bill  before  issue  joined. 


*  The  reporter  is  authorised  by  Messrs.  Lloyd  and  Goold  to  state,  that  the  word  used 
by  the  Lord  Chancellor  was  "  repeal,**  as  in  the  report.  The  point  of  his  Lordship's 
ODseryation  seems  to  have  been,  that  the  6Sd  New  Rule  was  intended  to  abolish  the 
practice  which  had  grown  ap  under  the  old  rule  of  15th  June,  1719,  of  moTing  for  liberty 
to  file  supplemental  bills:  in  other  words,  to  repeal  that  which  had,  in  effect,  become 
a  portion  of  the  old  rule. 

t  In  Raymond  v.  Evans,  ante,  Vol.  1,  p.  SO. 
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Mimday^  November  I8th. 

ATTACHMENT— WANT  OF  DEFENDANTS'  ANSWER. 

O'Brien  and  anoUiery  Plaintifiv ; 
Richard  Manders,  Robert  Manders  and  Michael  Powell,  and 

another,  Defendants. 

The  defendants,  Richard  and  Robert  Manders,  and  Powell,  being  in    Except  in  the 

C&8C    01   &      Dili 

partnership,  and  trading  under  the  title  of  Manders  and  Co.,  having    for   discoTeiy, 
been  served  with  the  notice  to  press,  and  their  answer  not  havinir  been    ^^  attachment, 

,    ,  ^  for  want  of  an 

put  in  within  the  month  limited  by  the  notice,  the  plaintiffs'  attorney    answer,  ought 

issued  attachments  against  them.     The  month  expired  on  Saturday,  the    g^ed^and  wUl 
1 6th  November,  and  the  attachments  were  issued  on  this  day.  be  set  aside,  as 

the   object    of 
the  suit  may  be 

Mr.  Haio,  for  the  defendants,  now  moved  that  the  execution  of  those   ^^    attained 

by  taking  the 

attachments  should  be  suspended,  until  the  defendants  should  have  an  bill  fro  eon- 
opportunity  of  applying,  upon  notice,  to  be  served  immediately,  that  ^^''^' 
the  attachments  so  issued  should  be  set  aside.  The  affidavit  of  the 
defendants'  solicitor  stated,  that  the  conduct  of  one  Mathews,  who  was 
made  a  co-defendant  with  Manders  and  Co.,  but  who  was  in  collusion 
with  the  plaintiffs,  had  delayed  the  preparation  of  the  defendants*  an- 
swer. That  on  Saturday,  the  16th  November,  the  deponent  served  a 
notice  on  behalf  of  Manders  and  Co.  on  the  plain  tiffis*  solicitor,  requiring 
him  to  consent  to  give  one  month's  further  time  to  answer ;  and  that  if 
he  declined  to  do  so  a  motion  would  be  made  to  obtain  such  further 
time.  The  only  reply  made  to  this  notice  was  a  letter  directed  to  the 
defendants,  Manders  and  Co.,  and  their  solicitor  had  now  discovered 
that  attachments  had  actually  been  issued.  The  affidavit  further  stated 
that  the  plaintiff,  O'Brien,  was  an  insolvent  debtor,  and  the  other  plain- 
tiff his  assignee :  that  both  were  bailiffs,  or  men  of  that  description ;  and 
that  the  suit  was  not  for  discovery,  buk  got  up  merely  for  annoyance 
and  extortion.  Mr.  Haig  submitted,  that  as  the  bill  did  not  seek  any 
discovery  of  such  a  nature  as  to  make  an  attachment  for  want  of  answer 
necessary,  such  an  attachment  ought  not  to  have  been  issued,  as  the  bill 
might  have  been  taken  pro  confesso. 

The  Ma8T£R  of  the  Rolls. — I  will  suspend  the  execution  of  these 
attachments.  No  solicitor  should  issue  an  attachment  for  want  of  an- 
swer, where  the  purposes  of  the  suit  would  be  attained  by  taking  the 
bill  pro  conftsso,  I  recollect  Lord  Guillamore  frequently  saying  that, 
except  in  cases  where  a  discovery  is  sought,  of  such  a  nature  that  the 
plaintiff  cannot  obtain  his  lelief  by  decree] pro  confessot  no  attachment 
for  want  of  an  answer  ought  to  be  issued. 


HANDERS. 
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Siupend  the  execntion  of  the  attachments,  uid  let  the  defendants 
lerve  notice  of  a  motion  to  set  them  uide. 

Thurtday,  November  21sl. 

Od  this  day  Mr.  Haio  mored,  on  notice,  to  set  aside  the  attachment*, 
and  for  a  month's  further  lime  to  answer.  No  one  appeared  on  the 
other  side. 

His  Honor  made  the  order  accordingly :  observing  that  he  waa  making 
an  indnlgent  order,  in  not  charging  the  plaintiffs'  tolicitor  with  the 


[Sergeant  Jaekaon  lubaeqaently  came  into  Conrt,  and  said  he  had 
been  instructed  to  appear  fur  the  plaintiffs,  bnt  was  accidentally  oat  of 
ConrL  He  did  not,  howeTer,  object  to  the  order  made  by  His  Honor, 
bnt  aa  the  affidavit  on  which  the  application  was  grounded  reflected  on 
the  solicitor  for  the  plaiatiffi^  be  craved  leave,  on  his  behalf,  to  file  an 
affidavit  for  the  purpose  of  exonerating  himself  from  those  chaises. 
The  affidavit  was  filed  accordingly,  denying  that  the  object  of  the  suit 
was  annoyance  or  extortion,  or  that  the  plaintiffs  were  bailiffik  Some 
further  discnsaion  took  place  on  a  snbteqnent  day,  but  no  change  waa 
made  in  the  order.] 


Monday,  Novanber  ibth. 
MOTION  FOR  RECEIVER— DECREE  PRO  CONFESSO. 


Rofferi  V.  JV«*mi, 


hj     kffld&Tit, 


(be  I 


toi  piiDcipal, 
intereit,  *aii 
coats,  siter  all 
jiut  allow- 
anccB,  uul  Chat 
ddendsnt  iiin 


This  was  a  foreclosure  init,  in  which  the  bill  prayed  a  sale,  and  that,  in 
the  mean  time,  a  receiver  might  be  appointed.  It  waa  heard  npon  bill 
pro  eonfeuo,  and  there  was  a  decree  pursuant  to  the  prayer  of  the  bill. 

Mr-  Keatinge,  Q.  C,  for  th^  plaintiff,  now  moved  that  a  receiver 
might  be  appointed  over  the  mortgaged  premises,  pursuant  to  the 
decree. 

The  Master  op  thr  Rolls  asked  whether  there  was  any  affidavit  as 
to  the  sum  due  on  foot  of  the  mortgnge,  and  as  to  the  mortgagor  being 
in  possession  7 — Mr.  Keatinge  answered  that  there  was  not ;  but  that 
the  bill,  which  stated  the  sum  due  on  foot  of  the  mortgage,  had  been 
taken  as  confessed. 

His  Honor  then  said— —That  is  not  enough.  When,  upon  a  decree 
pro  eonfato,  the  plaintiff  moves  for  a  receiver,  he  should  shew,  by  affi* 
davit,  the  sum  due  for  principal,  interest,  and  costs,  after  all  just  credits 
and  allowances,  and  that  the  defendant  is  in  possession. 

No  nde. 
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Monda^^  November  18/A. 

PRIORITY-.FUND  IN  COURT—BYGONfi  RENTS. 

M^RTAOU  V.  TiSDALL. 

White  v.  same. 

CuFFB  «.  same. 

Newburoh  and  others  v.  same  and  others. 

TiSDALL  V.  same  and  others. 

John  Tisdall,  the  principal  defendant  in  these  several  causes,  being  a  ^moSfe,' 

tenant  for  life  of  the  lands  in  the  pleadings  mentioned,  by  indenture,  Jj^g  ^^  ^^^ 

bearing  date  the  10th  ofjuly,  1 808,  granted,  for  valuable  consideration,  giBtele^^Ind 

to  his  father-in-law,  Sir  Jeremiah  Fit«patriok,  an  annuity  of  £400,  for  ^l^^^'a^JI^ 

their  joint  lives,  charged  upon  the  said  lands :  with  power  to  Sir  Jere-  of  ]^^7,  duly 

miah,  in  case  he  should  die  before  the  said  John,  to  appoint  £200  of  the  mfd^^in,u> 

said  annuity,  from  and  after  his  decease,  to  any  of  John's  children,  for  ^m  dii?  to"" 

and  during  John's  life ;  the  other  moiety  to  be  determined.     This  deed  th™,  "and   a 

WM  registered,  but  the  memorial  of  it  referred  only  to  the  grant  of  ^^'^^  ^l^l 

pointed,       and 
extended  to  both  oanses,  it  waa  ordered,  upon  consent,  tiiatthereceiTer'aWances,  after 

Sassing  his  accounts,  should,lfrom  time  lo- time,  be  paid  to  C.  and  9V.  on  account  of  their 
enands. 

In  1831,  7*.,  an  annuitant  by  deed  of  1808,  defectively  registered,  filed  his  bill  for  the 
arrears  of  his  annuity,  and  made  C.  and  ^.  parties. 

In  1835,  N,  P.,  creditors,  by  judgment  of  Hilary,  1832  (intervening  between  the  deeds 
defectively  and  duly  registered),  filed  an  elegit  bill,  making  C.  and  fV.  parties.  T.  was 
not  a  party  to  the  other  causes,  nor  were  N.  P.  to  his  cause. 

In  June,  1836,  the  receiver  of  (7.  and  fV»  was  extended  to  the  cause  of  N,  P.,  and  the 
future  rents  ordered  to  be  brought  in  and  lodged  to  the  credit  of  tiieir  causes ;  whereby, 
the  fund  now  in  Court  was  realised,  before  the  1st  of  May,  1838. 

In  June,  1838,  upon  consent,  in  the  causes  of  C,  ^.  and  ^.P.,  it  was  referred  to  the 
Master  to  report  the  sums  due  to  them  respectively,  and  their  priority. 

In  November,  1838,  T.  obtained  a  decree  to  account,  admitting  the  priorUg  of  C.  and 
n\;  and  in  December,  1838,  the  receiver  was  extended  to  his  cause.  Pending  ihe  refe* 
rence  under  the  decree  in  this  cause,  and  the  order  of  June,  1838,  in  the  other  causes,  7*. 
obtained  assiffnoients  from  C.  and  9V,  of  the  mortgage  and  annuity. 

On  11th  November,  1839,  the  Master  report^,  in  7\*8  cause,  the  sum  due  to  him; 
and  that  the  mortgage  and  annuid^  of  C.  anid  9V,  nad  been  assigned  to  7*.,  and  had  not 
been  proved.  On  12th;  November,  1839,  the  Master  reported  the  sums  due  to  iV.  P. ; 
that  C.  and  fV,  had  filed  charges,  but  declined  to  prove  them ;  and  that  the  demand  of 
N,  P*  was  prior  to  the  demands  for  which  C  and  fV»  filed  their  bills.  T.  now  moved,  on 
the  report  in  his  favor,  that  the  fund  in  Court  should  be  extended  to  his  cause,  and  insisted 
on  his  priority.  At  the  same  time,  N,  P-  moved  that  their  reported  demand  should  be  paid 
out  of  the  fiind,  which,  they  insisted,  should,  as  to  r.,be  considered  as  by-gone  rents, 
having  been  collected  by  their  diligence  in  causes  to  which  7.  was  no  party,  and  long 
before  7.  had  obtained  a  decree  or  receiver. 

Held-^  That  the  fund  could  not  be  paid  out  without  regard  to  the  priority  of  T ,  and 
that  it  should  accordingly  be  extended  to  all  the  causes.  That  a  fund  in  Court  is  never  to 
be  considered  as  by-gone  rents,  but  in  cu^todia  iegi4  for  the  persons  entitled  in  priority  ; 
and  that  the  rule  upon  this  subject  is  according  to  the  decisions  in  Walker  v.  £«//,  2  Mad. 
R.  21,  and  Uetanyv.  Mamfteld,  1  Hog.  234. 

Semble^  That  the  principle  of  the  decisions  in  Thomas  v.  Brigatoeke,  4  Russ.  64. 
Gres9leyy>  Adderly,  I  Swanst.  57S,B.nd  ttrookesx.  Greathfad,  1  Jac.&  W.  176,  should 
not  be  extended,  and  is  applicable  only  in  cases  exactly  similar.  And  as  to  Salt  v.  Do" 
uegaL  U.  &  G.  temp.  Sugd.  82,— ^«re. 

•     t 
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MURTAGH 

r. 

TISDALL. 


WHITE 

r. 
8AME. 


CUFFE 
SAME. 


NEWBUROH 

AND   OTHERS 

r. 

SAME. 


TISDALL 

r. 

SAME. 


£400  per  annum  for  the  joint  lires  of  grantor  and  grantee,  and  did  not 
state  the  power  of  appointment  as  to  the  £200  per  annom  for  John*8  life. 

Sir  Jeremiah  died  in  1809,  having,  in  execntion  of  thepoirer  already 
mentioned,  by  his  will,  dated  the  23d  of  July,  1808,  appointed  the  said 
£200  per  annum  to  Jerome  Tisdall,  the  son  of  the  said  John,  and  then 
an  infant  only  one  year  old.  The  deed  of  10th  July,  1808  was  sup- 
pressed during  the  minority  of  Jerome  Tisdall. 

In  Hilary,  1822,  Messrs.  Newburgh  and  Parsons  obtained  a  judg- 
ment against  the  said  defendant  for  £450  and  costs. 

In  1826,  the  defendant  mortgaged  his  estate  to  one  Cuffe,  and  the 
mortgage  was  duly  roistered. 

Afterwards,  in  the  same  year,  one  Mortagh  obtaiued  a  jadgment 
against  him. 

In  1827,  the  defendant  further  charged  his  estate  with  an  annuity  for 
one  White.     This  deed  also  was  duly  registered. 

In  1829,  Murtagh  filed  a  bill  to  raise  the  amount  due  on  foot  of  bis 
judgment,  and  obtained  a  decree  and  reoeiyer.  Soon  after  wards,  Cuffe  and 
White  filed  their  bills  to  raise  the  sums  respectively  due  on  foot  of  the 
mortgage  and  annuity  granted  to  them,  and  had  Murtaghs  reoeiyer 
extended  to  their  causes,  in  neither  of  which  was  any  decree  pro- 
nounced. 

In  1831,  Jerome  Tisdall  filed  his  bill,  setting  forth  the  deed  of  10^ 
July  1 808  to  Sir  Jeremiah  Fitspatrick  ;  the  suppression  of  it  during 
plaintiff's  minority ;  and  Sir  Jeremiah's  will.  It  prayed  that  the  will 
might  be  decreed  to  be  a  due  execution  of  the  power,  and  that  plaintiff 
might  be  decreed  entitled,  under  the  said  deed  and  will,  to  the  £200 
annuity  charged  upon  the  lands  for  the  life  of  the  defendant  John 
Tisdall,  and  from  the  time  of  Sir  Jeremiah's  death ;  that  an  account 
might  be  taken  of  the  arrears  due  to  plaintiff,  and  a  receiver  appointed 
to  pay  them  when  ascertained,  and  the  future  accruing  gales.  To  this 
bill  Murtagh,  White,  and  Cuffe  were  made  parties  with  the  principal 
defendant,  John  Tisdall,  and  several  others ;  but  Newburgh  and  Par- 
sons had  not  then  taken  any  proceeding  on  foot  of  their  judgment,  and 
were  not  noticed. 

On  the  7th  of  December,  1 833,  by  consent  of  the  parties  in  the  first 
three  causes,  it  was  ordered,  that  the  balance  then  in  the  receiver's 
hands,  as  also  his  future  balances,  after  accounting,  should  be  divided 
among  the  plaintiffs  in  those  causes,  on  account  of  their  several  demands. 

In  1835,  Newburgh  and  Parsons  having  sued  out  an  elegit  on  account 
of  the  judgment  obtained  by  them,  with  Samuel  Hntchins,  who  had 
become  entitled  for  his  life  to  the  interest  of  the  principal  sum  secured 
by  the  judgment,  filed  their  bill  to  raise  the  amount  of  their  demand, 
and  made  Murtagh,  White,  and  Cuffe  parties,  but  omitted  Jerome  Tis- 
dall|  to  whose  cause  the  receiver  had  not  as  yet  been  extended. 
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On  ihe  2Ufe  of  Jane,  1836,  Newbargh  aod  Parsons  obtained  an  order 
extendiog  the  receiver  in  the  first  three  causes  to  their  cause  (which  was 
accordingly  styled  the  fourth  cause),  and  staying  any  further  payments 
under  ihe  consent  order  ^  7th  December,  1833. 

On  the  21st  of  June,  1838,  upon  consent  of  the  plaintiffs  and  defend- 
ants in  the  first  four  causes,  it  was  referred  to  the  Master,  to  inquire 
and  report  whether  any  and  what  sums  were  due  to  the  plaintiffs  in 
those  causes  respectively,  on  account  of  their  several  demands,  and  for 
costs ;  and  it  was  further  ordered,  that  the  Master  should  report  the 
priority  of  the  plaintiffs  as  to  such  sums  as  he  should  report  due  to  them 
respectively. 

On  the  21st  of  November,  1838,  Jerome  Tisdall's  cause  (the  fifth) 
was  heard  on  pleadings  and  proofs,  as  to  the  defendants  John  Tisdall, 
Cuffe,  and  White ;  and  upon  an  order  to  take  the  bill  as  confessed 
against  Murtagh.  The  deed  of  10th  July,  1 808,  having  been  established, 
the  Court  decreed  the  will  of  Sir  Jeremiah  Fitzpatrick  to  be  a  due  exe- 
cutioD  of  the  power  created  by  the  deed  ;  and  that  the  plaintiff  was  en- 
titled to  the  £200  annuity,  to  be  computed  from  the  death  of  Sir  Jere- 
miah ;  and  accordingly  referred  it  to  the  Master  to  take  an  account  of 
the  arrears  of  plaintiff's  annuity,  and  also  of  the  sums  due  to  Cuffe  and 
White,  whose  demands  were  thereby  stated  to  be  admitted  by  the  plaintiff 
to  be  enHiled  in  priority  to  his,  and  also  of  all  incumbrances  prior  to  the 
deed  of  10th  July,  1808. 

In  December,  1838,  the  receiver  in  the  first  four  causes  was  extended 
to  Tisdall's* 

Under  the  order  of  reference  of  21st  of  June,  1838,  the  plaintiffs  in 
second,  third,  and  fourth  causes  went  into  the  Master's  office  and  filed 
charges,  and  the  plaintiflBi  in  the  fourth  cause  proved  their  demand ;  but 
before  White  or  Cuffe  proceeded  to  prove  their  registered  mortgage 
and  annuity  deeds,  the  plaintiff  in  the  fifth  cause  opened  a  negociation 
with  them,  for  the  purchase  of  their  respective  interests  in  said  mort- 
gage and  annuity,  and  succeeded  in  obtaining  assignments  thereof. 

On  the  6th  of  July  1839,  the  plaintiffs  in  the  fourth  cause  applied  to 
this  Court,  that  the  Accountant- General  might  draw  in  favor  of  the 
plaintiff  Hutchins,  and  his  co-plaintiffs,  Newburgh  and  Parsons,  for  the 
suois  of  £207.  ISs.  lOd.,  and  £217.  13s.  lid.  (being  the  amount 
of  their  respective  demands,  which  they  had  proved  before  the 
Master,  on  foot  of  the  judgment),  out  of  the  sum  of  £437.  19s.  7d. 
caah  then  in  bank,  and  standing  to  the  credit  of  the  first  four  causes ; 
and  that  the  Accountant- General  might  also  transfer  to  their  solicitor  so 
much  of  3^  per  cent,  stock  standing  to  the  credit  of  the  said  causes,  as 
would  be  equivalent  to  the  sum  of  £95.  15s.  8d.,.  being  the  amount  of 
their  costSr  taxed  and  certified  by  the  Master.  It  appeared,  by  afiidavit 
in  sappoii  of  the  motion,  that  the  Master  had  not  as  yet  made  up  his 
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report  Dnder  the  order  of  tke  2ltt  Jane,  1838 ;  but  that  the  deniftnde  of 
which  payment  was  now  soaght  had  long  ainee  been  proTod  and  admitted 
by  the  Master ;  and  that  the  delay  of  the  report  was  cansed  by  Csffe 
and  White,  who  had  been  repeatedly  called  upon  to  proceed  under  the 
order  of  reference,  and  prove  their  charges.  It  farther  I4>peared,  that 
the  cash  andiiock  then  in  bank^  and  tlanding  to  the  credit  cftht  finifimr 
causes^  and  the  balance  in  the  reeeiver*$  hands  on  foot  of  his  last  aeeount, 
and  about  tobebrought  m,  were  the  produce  of  tents  recdted btfore  the 
\stof  May^  1838.  White  and  Cnffe  resisted  the  application^  and 
moved  that  the  cash  might  be  inrested.  Jerome  Tisdall  also  appeared, 
and  resisted  the  application  to  draw  the  money.-— The  Coort  refused  the 
application  of  the  plaintiffs  in  the  fonrth  canse,  and  ordered  that  the  cash 
shonld  be  invested  in  stock,  &c.,  and  that  the  Master  should  proceed 
effectually  under  the  order  of  the  2 1st  June^  1838,  and  make  his  report 
thereunder,  without  regard  to  any  creditor  who  had  filed  a  charge  under 
the  said  order,  and  should  not  proceed  to  prove  the  same. 

On  the  11th  of  November,  1839,  the  Master  reported  under  die 
decree  to  account  in  the  fifth  cause,  and  found  that  there  was  due 
to  the  plaintiff  £5,353.  15s.  6d.,  arrears  of  the  £200  annuity,  up  to 
and  for  the  1st  of  February,  1839.  That  pending  this  cause,  and  since 
the  decree  had  been  pronounced,  White  and  Cuffe  had  assigned  to  the 
plaintiff  all  their  respective  rights  and  interests  in  the  mortgage  and 
annuity  in  the  pleadings  mentioned  to  have  been  granted  to  them  re- 
spectively ;  and  that  the  plaintiff  had  not  filed  any  charge  on  foot  of 
either  the  said  mortgage  or  annuity,  being  satisfied  to  let  the  demands 
so  assigned  to  him  remain  charged  upon  the  lands. 

On  the  day  after  the  preceding  report  was  obtained,  the  Mastef 
reported,  under  the  orders  of  the  21st  June,  1838,  and  6th  July,  1839, 
in  the  first  four  causes,  that  he  found  nothing  due  to  Murtagh,  as  no 
charge  had  been  filed,  nor  claim  made  in  the  office  by  him ;  nothing  to 
White,  as  he  did  not  proceed  to  prove  his  charge;  nothing  to 
Cuffe,  as  he  did  not  proceed  to  prove  his  charge ;  and  to  the  plaintiffs 
in  the  fourth  cause,  he  found  that  the  sum  of  £425.  7s.  9d.  present  cur- 
rency, was  due  on  foot  of  their  judgment ;  and  £95.  158.  8d.  to  their 
solicitor,  Mr.  William  Gibson,  for  their  taxed  costs.  He  further  re- 
ported,  that  the  demand  of  the  plaintiffs  in  the  fourth  canse  was  prior 
to  the  original  demands,  fotr  the  recovery  of  which  Murtagh,  White, 
and  Cuffe  had  institnted  their  several  suits. 

An  application  was  now  made  on  behalf  of  the  plaintiff  in  the  fifth 
cause,  that  the  stock  in  bank,  and  entitled  in  the  Accountant-General's 
books  to  the  credit  of  the  first  four  causes,  should,  be  extended  to  the 
fifth.  At  the  same  time,  an  application  was  made  on  behalf  of  the 
plaintifia  in  the  fourth  cause — in  substance  a  renewal  of  their  former 
motion^ that  out  of  the  stock  in  bank  standing  to  the  credit  of  the  first 
four  causes,  the  Accountant- General  might  transfer  to  them  and  to  theii 
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•oUdtor  tlM  snnifl  reported  doe  to  them  respectively.  Tisdairs  motion 
was  groonded  opon  the  decree  and  report  in  his  caase,  and  Newburgh 
and  Parsons'  upon  the  orders  of  2l8t  June,  1836, 2l8t  Jane,  1838,  6th 
Joly,  1889,  the  Master's  report  thereunder,  and  the  affidavit  used  upon 
their  former  motion. 

Mr.  CoUing^  Q.  C.  and  Mr.  Martieyy  for  the  plaintiffs  in  the  fourth 


The  plaintiffs  in  the  fourth  canse  are  elegU  creditors  by  judgment 
obtained  in   1822,  and  filed  an  elegit  bill   in    1835,    unfortunately 
a  few  months  before  the  5  &  6  FF.  4,  c.  55,  came  into  operation. 
Had  their  proceeding  been  under  that  act  instead  of  by  bill,   the 
fund  now  in  Court  must  have  been  paid  out  to  them  long  since  ; 
as  the  only  persons  they  should  have  had  to  contend  with  were 
Mnrtagh,  White,  and  Cuffe,  who  were  in  receipt  of  the  rents,  and 
whose  demands  were  long  subsequent  to  their's.    It  is  clear  that  if  they 
could  have  proceeded  at  law  they  roust  have  been  paid  by  receipt  of  the 
rents  now  in  Court ;  and  their  equity  is  to  have  the  relief  which  they 
should  have  had  at  law.    Tisdall  was  not  a  party  to  any  of  the  first 
four  causes;  and  the  fund  in  Court  was  brought  in  several  months 
before  the  receiver  was  extended  to  his  cause,  and  should  have  been 
paid  out  to  the  present  applicants,  but  fur  the  irregular  delay  which  he 
occasioned  by  his  treaty  with  White  and  Cuffe  pending  the  reference. 
It  eonld  not  have  been  realised  for  the  payment  of  Tisdall's  demand, 
which  was  under  an  unregistered  deed,  and  must  have  been  postponed 
to  the  registered  mortgage  and  registered  annuity  of  Cuffe  and  White, 
who  were  in  receipt  of  the  rents.     Had  he  attempted  to  dispute  with 
them,  and  oblige  either  of  them  to  prove  his  demand ;  then,  by  the 
settled  role  of  law,  all  judgments  intervening  between  the  conflicting 
unregistered  and  registered  deeds  must  have  been  carried  up,  and  the 
demands  of  Newburgh  and  Parsons  should  have  been  unquestionably 
the  first,  and  Tisdall's  last  of  all :  Laiouehe  v.  Dunsaney  (a) ;  Sparrow 
V.  Cooper  (6).     Well  knowing  this,  he  made  Cuffe  and  White  parties 
in  his  cause,  and  not  only  admitted  their  priority,  but  served  upon  them 
special  notices  of  his  admission,  and  had  it  registered  in  the  very 
decree  by  which  his  right  was  declared.     Had  Newburgh  and  Parsons 
been  made  parties  in  his  cause,  he  could  not  after  such  admission  dispute 
their  priority.      But  pending  the  references  in  all  the  causes,  and  long 
after  the  present  fund  had  been  realised  by  the  diligence  of  Newburgh 
and  Parsons,  he  obtained  assignments  from  White  and  Cuffe,  who  were, 
no  doubt,  dealt  with  the  more  easily  by  reason  of  the  priority  of 
Newburgh  and  Parsons ;  and  now  his  case  is,  that  as  neither  of  the 
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regUtered  deeds  subsequent  to  our  judgment  has  been  proved,  he  is 
entitled  in  priority  to  the  fund  in  Court. 

As  to  the  priority  thus  sought  to  be  established,  we  should  say  that 
it  would,  uuder  the  circumstances  of  this  case,  be  subject  to  a  serious 
question  even  as  to  future  funds ;  but  it  could  not  be  maintained  to  the 
prejudice  of  Newbnrgh  and  Parsons,  as  against  a  fund  realised  in  their 
cause,  by  their  diligence,  and  in  virtue  of  their  priority — at  a  time 
when  TisdalFs  demand  was  confessedly  puisne  and  powerless ; — and 
brought  in  several  months  before  he  had  either  a  decree  or  a  receiver  in 
his  cause.  This  ease  falls  exactly  within  the  authority  of  Salt  v. 
Donegal  (a).  Houlditch*s  application  in  that  case  had  a  much  clearer 
equity  than  TisdalFs  has  in  this.  There,  a  trust  deed  had  been  executed 
by  Lord  Donegal,  providing  a  common  estate  for  all  his  creditors ;  and 
in  pursuance  of  the  trusts  debentures  were  issued  to  the  creditors,  and 
amongst  others  to  Salt,  Cocker  and  Honlditch.  Salt  and  Cocker,  as 
such  debenture  cieditors,  proceeded  to  raise  their  individual  demands 
out  of  the  common  trust  estate  without  regard  to  the  other  creditors ; 
and  in  their  causes  the  rents  which  were  the  subject  matter  of  Hould- 
itch's  application  were  brought  in.  Houlditch*s  bill  and  his  decree 
were,  as  well  on  behalf  of  all  the  other  creditors  as  of  himself,  for 
execution  of  the  trusts ;  and  his  motion  was,  to  stay  the  proceedings 
in  Salt's  and  Cocker's  causes,  and  that  the  rents  brought  in  by  them 
should  be  transferred  to  his  cause  for  the  benefit  of  all  the  creditors 
who  should  come  in  and  prove  their  demands.  Sir  Eklward  Sngdea 
having  stated  his  first  impression,  and  having  allowed  the  case  to  stand 
for  further  consideration,  decided  that  so  much  of  the  rents  as  had  been 
brought  in  after  the  decree  in  Honlditch's  cause  should  be  transferred 
to  that  cause,  for  the  general  body  of  the  creditors ;  but  that  the  portion 
of  the  fund  which  was  brought  in  prior  to  Houlditch's  decree,  should 
be  paid  to  Salt  and  Cocker,  pursuant  to  the  decrees  in  their  respective 
causes. — [Master  of  thb  Rolls.  That  decision  is  not  very  clear. 
I  was  counsel  for  Salt  upon  the  motion,  and  I  know  that  notwithstanding 
what  was  said  in  the  judgment,  he  neither  got,  nor  was  ordered,  any- 
thing but  his  costs.] — Possibly,  between  the  delivery  of  the  judgment 
and  the  making  out  of  the  order,  something  may  have  occurred  to 
alter  the  situation  of  the  parties. — [His  Honor  said  it  was  not  so.]  — 
Certainly,  Sir  Edward  Sugden  recognized  the  principle  of  the  decisions 
which  were  cited  to  him  upon  the  motion,  and  upon  all  and  each  of 
which  we  rely :  Thomas  v.  Brigstocke  (Ji) ;  Gressley  v.  Adderly  (c) ; 
Brookes  v.  Greaihead  (d).  In  both  of  the  judgments  which  he  pronounced 
in  the  case,  he  declared  that  Salt  and  Cocker  should  have  all  the  rents 
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brought;  tn  prior  to  the  decree  in  Hoolditch's  cafise. — [Master  of  the 
Rolls.  Did  he  not  say  in  one  part  of  the  judgment, — ^*  before  bill 
filed  ?**] — No;  he  said  "  before  decree;"  and  for  this  reason,  that  but  for 
Salt's  and  Cocker's  proceedings  Lord  Donegal  may  hare  been  taking 
the  rents  until  the  receiver  was  appointed  in  Honlditch's  cause ;  and 
that  if  those  rents  had  passed  into  the  hands  of  Lord  Donegal,  Houlditch 
would  have  been  without  a  remedy.  '<  The  individual  creditors,"  he 
said,  **  by  their  proceedings  have  prevented  this,  and,  therefore,  have 
**  a  right  to  the  fruits  of  their  diligence." 

Mr.  Warren^  Q.  C,  Mr.  Keaiinge,  Q.  C,  and  Mr.  Patrick  Blake,  for 
the  plaintiff  in  the  fifth  cause. 

The  question  here  is,  whether  the  fund  in  Court  is  to  be  paid  out 
without  regard  to  priority  ? 

The  doctrine  of  by«g^ne  rents  is  inapplicable  to  the  present  case :  it 
it  properly  applicable  only  as  between  mortgagee  and  mortgagor,  and 
has  not  been  extended  beyond  mortgage  cases,  such  as  those  cited  upon 
the  other  side,  in  which  puisne  incumbrancers  intervened,  and  by  their 
dfligence  brought  in  rents  which  should  otherwise  have  gone  into  the 
pod^et  of  the  mortgagor.  It  is  even  doubtful  that  in  any  case  the 
doctrine  should  now  be  extended  to  a  fund  in  Court;  as  it  has 
been  expressly  ruled  by  later  decisions,  that  a  fund  in  Court,  or  in  the 
hands  of  a  receiver  of  the  Court,  is  in  cuHodia  kgisy  for  the  person  who 
can  shew  the  best  title  to  it.  In  Delany  v.  Mansfield  (a),  the  cases  of 
Tfwmas  v.  Brigstocke,  and  Grenley  v.  Adderly  were  cited,  and  the  late 
Master  of  the  Rolls  said  '*  Any  argument  which  treats  rents  in  the 
"  hands  of  a  receiver  as  if  paid  to  the  plaintiff,  is  quite  unfounded,  and 
'^sobversive  of  the  rights  of  prior  creditors.  If  money  as  soon  as 
'<  collected  by  a  receiver  is  to  be  considered  as  the  property  of  the 
"plaintiff,  every  inquiry  in  a  decree  as  to  prior  incumbrances  must  be 
'^  Co  a  great  extent  useless." 

But  in  the  present  case,  Tisdall,  the  prior  creditor,  has  a  superior 
title  to  that  of  a  mortgagee  :  his  annuity  was  a  specific  incumbrance — an 
appropriation  to  him  of  so  much  of  the  rents,  to  which  the  doctrine  of 
by-gone  rents  is  totally  inapplicable.  His  delay  was  not  of  his  own 
choosing  or  by  his  negligence,  but  by  the  fraud  practised  and  continued 
against  him  through  the  whole  term  of  his  minority — which  first  kept 
him  in  ignorance  of  his  rights,  and  afterwards  rendered  the  proofs  of 
them  difiicult  and  tedious.  It  has  been  expressly  decided  as  to  a  fund 
in  Court,  that  rents  are  to  be  considered  as  attached  from  the  time  of 
filing  the  bill :  Bland  v.  Goold  (b) ;  anjd  Tisdall's  bill  was  filed  four  years 
before  Newburgh  and  Parsons  filed  theirs ;  and  his  cause  is  now  in  the 
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Lord  Chancellors  list,  and  will  be  heard  apon  report  and  merito  ia  a 
day  or  two,  when,  of  coarse,  he  will  obtain  a  final  decree,  panaant  to 
the  Master's  report.  Again,  in  Thoma$  v.  BrigHockej  and  that  clan  of 
cases,  the  puisne  creditor  was  declared  entitled  to  the  fond,  for  this 
reason,  that  if  it  had  not  been  so  realised  by  him,  it  must  hare  gone  into 
the  pocket  of  the  debtor,  who,  in  such  case,  would  not  have  been  liable 
to  account.  What  Sir  Edward  Sugdeu  is  reported  to  hare  said,  in  SaU 
▼.  Donegal^  was  based  expressly  upon  that  ground ;  but  in  this  caae, 
it  is  plain  that  not  one  penny  of  the  fund  in  Court  could  hare  passed 
into  the  pocket  of  the  debtor ;  it  was  going  in  a  course  of  administration 
in  payment  of  debts  when,  by  the  interference  of  Newbnrgh  and  Par-^ 
sons,  it  was  arrested  and  brooght  into  Court,  for  no  other  possible  re»> 
son  than  that  it  should  be  subject  to  priority.  Therefore,  eren  if  the 
decisions  cited  upon  the  other  side  should  be  admitted  in  their  fullest 
extent,  they  could  not  touch  this  case,  which  clearly  comes  within  the 
rule  laid  down  in  fVaiker  r.  BeU(a),  Deku^y.  Mam9fiM{b\  and 
Weekes  r.  Mdlifonl{e). 

Upon  the  other  side,  much  reliance  has  been  set  upon  the  alleged 
fact,  that  Tisdall  could  not  hare  disputed  the  priority  of  either  White 
or  CnflFe,  though  their  demands  were  puisne  to  those  of  Newburgh  and 
Parsons.  It  is  true,  he  thought  it  more  adriseable  to  aroid  any  taoh 
dispute ;  but  there  can  be  no  objection  to  the  course  he  has  adopted ; 
nor  hare  Newbnrgh  and  Parsons  any  case  of  hardship  to  complain  of. 
White  and  Cuffe,  who  were  in  receipt  of  the  rents  in  payment  of  their 
demands,  had  as  clear  an  abstract  right  to  be  paid  as  Newburgh  and 
Parsons  had ;  but  the  latter  arrested  the  fund  to  be  subject  to  the  equi- 
table principle — <<  Priority  is  Equity.**  Under  that  rule,  Tisdall  has  the 
first  right,  as  his  annuity  deed  is  prior  by  nearly  twenty  ^ears  to  the 
other  securities ;  and  if,  in  consequence  of  a  defect  in  the  registration  of 
the  deed  under  which  he  claims,  he  should,  by  a  technical  rule  of  law,  hare 
lost  his  equitable  priority,  in  the  erent  of  his  demand  conflictingwith  aob- 
sequent  registered  incumbrances,  there  could  be  no  objection  to  his  pur- 
chasing such  subsequent  incumbrances,  and  thereby  prerenting  thepotat- 
bility  of  conflict  He  has  thus,  at  a  heary  cost,  obtained  no  undue  adrmn- 
tage,  but  merely  aroided  a  rery  serious  loss.  If,  howerer,  there  be  any 
question  still  remaining  upon  this  point,  he  is  willing  to  discuss  it.  Hia 
application  is,  not  that  the  fund  shall  now  be  paid  out  to  him,  bat  that 
it  shall  not  be  paid  out  to  others  without  regard  to  his  rights. 


Master  of  the  Rolls. — I  should  wish,  before  I  giro  my  judgment 
in  this  case,  to  hare  some  further  information  respecting  Soli  v.  Danegfoif 
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as  1  think  there  must  be  iome  mistake  in  the  report.  In  the  second 
judgment,  p.  90,  it  is  said  :  **  Be/ore  the  Ml  was  filed  in  Ireland  by  Houl- 
"  ditch,  the  other  creditors,  through  the  medium  of  receivers,  proceeded 
**  to  obtain  the  rents  for  their  own  benefit ;  and  between  1832  and  1 834, 
"  realised  a  fund  amounting  to  about  £5000.  Can  the  individual  cre- 
'*  ditora  now  be  called  on  to  refund  this  sum  ?*'  From  this  it  would 
seem  as  if  Sir  Edward  Sugden  thought  that  the  rents  should  be  consi- 
dered as  attached  from  the  time  of  filing  the  bill ;  and  when  I  look  at 
the  order,  I  find  the  fund  transferred  to  Houlditch's  cause,  and,  as  I  have 
already  observed,  that  Salt  gets  nothing  but  his  costs.  If  the  dates  given 
in  the  statement  of  the  c&se  in  the  report  be  correct,  it  roust  be  very  diffi- 
cult to  understand  the  judgment ;  because  it  is  stated  that  the  receiver  was 
originally  appointed  in  Cocker*s  cause,  in  May,  1832,  and  extended  to 
Salt's  cause  in  July,  1832;  that  Houlditch  filed  his  bill  in  Ireland  in 
December,  1828,  and  brought  his  cause  to  a  hearing,  before  Lord  Plun- 
ket,  on  the  23d  of  January,  1832.*  Probably  there  is  some  inaccuracy 
in  the  statement  of  dates,  or  perhaps  there  may  have  been  some  other 
facts  in  the  case,  not  stated  in  the  report,  which  would  remove  or  ex- 
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*  HU  Honor's  attention  was  not  called  to  the  fact,  that  in  Sail  ▼.  Donepafy  the  motion 
was  debated  on  the  asMumptiony  that  the  fund  in  Court  had  been  realized  in  Salt's  and 
Cocker's  causes,  before  Houlditch  obtained  a  decree  or  receiver.  The  view  of  the  case 
presented  to  Sir  Edward  Sugden  had  little  or  no  regard  to  the  precise  dates  of  the  pro- 
ceedings in  the  seyeral  causes ;  and  it  is  in  the  highest  degree  probable  that  several  of 
those  dates,  which,  after  the  unexpected  decision  as  to  the  equitable  effect  of  the  decree 
of  the  House  of  Lordu,  appeared  of  the  utmost  importance,  and  now  give  to  the  judg- 
ment the  semblance  of  inconsistencj, — c  g,  the  dates  of  the  appointment  of  the  receivers 
in  Salt's  and  Cocker's  causes — were  not  mentioned  at  all.  No  doubt,  having  regard  to 
the  dates,  the  decision,  that  the  decree  of  the  Lords  should  have  effect  as  if  it  had  been 
the  decree  pronounced  bj  Lord  Plunket  upon  the  hearing  of  Houlditch's  cause,  disposed 
of  the  whole  fund  in  Court ;  as  it  referred  the  decree  of  the  Lords  to  a  period  prior,  by 
several  mouths,  to  the  appointment  of  the  receivers  in  Salt's  and  Cocker  s  causes.  But, 
the  materiality  of  the  dates  did  not  appear  until  qfter  that  decision ;  and  it  can  scarcely 
be  a  matter  of  surprise,  if,  under  the  circumstances  of  the  previous  discussion,  they 
were  not  very  accurately  impressed  upon  Sir  Edward  Sugden  s  mind  ;  or  if — as  Salt's 
and  Cocker's  causes  were  of  old  standing  and  far  advanced — ^he  supposcid  that  the  receipt 
of  the  rents,  of  which  the  fund  in  Court  was  the  produce,  included  a  period  prior  to  the 
constructional  date  of  the  decree  in  Houlditch's  cause,  and  that  the  rand  was  therefore 
to  be  considered  as  consisting  of  two  distinct  classes  of  rents,  the  one  received  before  that 
decree,  and  the  other  after.  Of  course,  **  Salt  got  nothing  out  his  costs;"  because  the 
fact  was  (though  Sir  Edward  Sugden,  when  pronouncing  his  iudgment,  did  not  know 
it),  that  the  receiver  in  his  cause  was  not  appointed  for  several  months  after  the  period 
from  which  it  was  decided  the  decree  in  Houlditch's  cause  should  have  effect ;  and  it 
seems  of  very  little  consequence  whether  the  intention  of  the  order  was,  that  it  should,  as 
in  the  case  above  reported,  be  subject  to  a  reference ;  nr  whether,  as  seems  most  likely, 
after  Sir  Edward  Sugden  had  pronounced  his  judgment,  he  was  apprised  of  the  dates, 
and  that  his  order  n^d  not  have  regard  to  rents  received  before  tne  decree  in  Houl- 
ditch's cause,  as  by  the  effect  of  the  decision  on  the  other  point,  there  were  no  such 
rents.     But  it  should  be  observed,  that  the  inaccuracy  as  to  the  dates  did  not  in  the  least 

{prejudice  the  adjudication  upon  the  rights  of  the  parties  before  the  Court,  and  merely 
ed  to  the  examination  of  a  question — the  only  one  as  to  the  fund  in  Court  which  \'  i<i 
discussed  by  the  counsel,  or  which  could  have  admitted  of  discussion — viz.,  as  to  fkT.t.^ 
received  before  the  decree  in  Houlditch's  cause.  As  the  question  did  n  >r  pri.|)< :  iy 
arise,  the  iudfrment  upon  it  may  be  considered  as  extra-judicial,  and  so  far  ({lu  >^tiniwJ>le 
as  an  authority ;  but  it  must  be  regarded  as  Sir  Eaward  Sugden's  deliberate  opi- 
nion ;  for  the  reporter  is  authorised  by  Messrs.  Lloyd  and  Goold  to  state,  that  the  two 
judgments  in  the  case,  as  reported,  were  revised  and  oorrected  before  their  publication, 
by  Sir  Edward  Sugc^n  himself. 
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plain  what  at  present  appears  to  be  the  inconsistenoy  between  the  facts 
as  stated,  and  the  judgment ;  and  again,  between  the  judgment  and  the 
order.  I  remember  that  Mr.  J,  Henn  was  in  the  case,  and  took  a  note 
of  it ;  perhaps,  if  he  was  applied  to,  he  would  remove  all  difficulty 
respecting  it. 

Mr.  Collins  siud  he  would  communicate  with  Mr.  ffenn^  and  apprise 
the  Ck>nrt  of  the  result. 

The  case  was  then  ordered  to  stand. 

Wednesday^  November  21th* 

Mr.  Collins  now  stated  to  the  Court  that  he  had  commnnicated  with 
Mr.  J.  Henn  respecting  the  application  in  Salt  r.  Donegal ;  that  Mr. 
Henn  bad  very  full  notes  of  the  case,  and  upon  reference  to  them,  il 
appeared  that  the  dates  of  the  several  proceedings  in  Salt's,  Cocker's, 
and  Houlditch's  causes  were  correctly  given  in  the  report 

.  His  Honor  said,  that,  the  fact  being  so,  he  could  not  see  that  the 
decision  applied  to  the  case  now  before  the  Court,  except  as  to  the 
question  of  costs. 

Some  further  discussion  ensued,  the  substance  of  which  has  been  al- 
ready stated. 

Saturday^  November  SOlA. 

The  Master  of  the  Rolls  now  delivered  his  judgment,  as  follows : 

In  Murtagh  v.  THedallj  and  four  other  causes,  there  were,  some  days 
ago,  two  conflicting  applications  respecting  a  fund  in  Court,  which  stood 
for  consideration,  and  are  now  to  be  disposed  of. 

It  appears  that  the  first  of  these  causes  was  instituted  in  the  year 
1829,  to  raise  the  sum  due  on  foot  of  a  judgment;  the  second  in  1830, 
for  the  arrears  of  an  annuity  granted  in  1827 ;  the  third  in  1830,  to  fore- 
close a  mortgage  of  1826  ;  the  fourth  in  1835,  for  the  amount  due  upon 
a  judgment  obtained  in  1822,  and  upon  which  the  plaintifis  sued  out  an 
elegit;  and  the  fifth  in  1831,  for  the  arrears  of  an  annuity  granted  by 
deed  of  1808.  The  plaintiffs  in  the  three  first  causes  are  defendants  in 
the  fourth  and  fifth ;  but  the  plaintifiv  in  the  fourth  and  fifth  appear 
only  in  their  respective  causes. 

On  the  21  St  of  June,  1836,  the  plaintifii  in  the  fourth  cause  obtained 
an  order,  by  which  tiie  receiver  who  had  been  appointed  in  the  first 
cause,  and  extended  to  the  second  and  third,  was  further  extended  to 
their  cause,  and  the  future  rents  were  directed  to  be  brought  in  and 
lodged  to  the  credit  of  the  first  four  causes.  Under  that  order,  the 
fund  now  in  Court  was  realised  by  receipt  of  the  rents  during  the 
time  intervening  between  June  1836,  and  the  1st  of  May,  1838. 
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On  the  2l8t  of  Jane,  1838,  by  consent  in  the  first  foar  causes,  it  was 
referred  to  the  Master  to  inquire  and  report  the  sams  due  to  the 
plaintiffs  in  those  causes  respectively,  and  their  priority ;  and  on  the 
12th  of  November,  1839,  the  Master  reported  the  sums  due  to  Messrs. 
Newbargh  and  Parsons,  the  plaintiffs  in  the  fourth  cause,  on  foot  of  the 
judgment  obtained  by  them  in  Hilary  18:^2;  and  that  their  demand  is 
prior  to  the  several  demands  for  which  the  three  first  causes  were  in- 
stituted. Upon  this  report,  Messrs.  Newburgh  and  Parsons  have  moved 
that  their  demand  may  now  be  paid  out  of  the  fund  in  Court.  Upon 
the  other  hand,  the  plaintiff  in  the  fifth  canse,  whose  demand  is  under 
a  deed  executed  so  long  back  as  the  year  1808,  and  whose  bill  was  filed 
nearly  four  years  before  Newburgh  and  Parsons  filed  theirs  ;  had  the 
receiver  extended  to  his  cause  in  December,  1 838 ;  and  the  Master's 
report  of  the  sums  due  to  him  on  the  11th  of  November,  1839 ;  and 
(as  I  now  learn)  a  final  decree  pursuant  to  the  report  pending  this 
motion.  He  applies  that  the  fund  in  Court,  to  the  credit  of  the  first 
four  causes,  may  be  extended  to  his  cause,  and  insists  upon  the  priority 
of  his  demand. 

The  only  question  I  have  at  present  to  decide  between  the  parties 
is, — ^whether  or  not,  under  the  circumstances,  the  plaintiffs  in  the  fourth 
cause  are  entitled  to  be  paid  out  of  the  fund  in  Court,  without  regard 
to  priority  as  between  them  and  the  plaintiff  in  the  fifth  canse  ?  It  is 
said,  that  as  this  fund  was  realized  by  the  diligence  of  Newburgh  and 
Parsons  in  their  cause,  to  which  Tisdall  was  not  a  party,  and  was 
brought  in  several  months  before  he  obtained  a  receiver,  it  should  be 
considered  in  their  favor  as  by-gone  rents,  not  subject  to  his  rights. 

In  Saii  V.  Donegal^  the  fund  was  realised  in  Salt's  and  Cocker's  causes, 
by  receipt  of  the  rents  in  the  interval  between  the  dismissal  of  Houlditch's 
bill  in  1832,  and  the  judgment  of  the  House  of  Lords  in  Houlditch's 
favour  in  1834.  Sir  Edward  Sugden  decided  that  the  judgment  of  the 
House  of  Lords  in  1834,  should,  as  far  as  possible,  have  effect  as  if  it 
had  been  the  decree  pronounced  by  Lord  Plunket  in  1832.  That  was 
in  fact  deciding  the  whole  question  in  the  case ;  and  accordingly,  the 
order  was  that  the  co^ts  incurred  by  Salt  and  Cocker  in  their  respective 
causes,  should,  when  taxed  and  ascertained,  be  paid  to  them  out  of  the 
fund,  and  that  the  balance  then  remaining  should  be  transferred  to 
Houlditch's  cause : — t.  e. — that  the  fund  realized  for  particular  demands 
before  either  a  decree  or  receiver  was  obtained  in  the  general  creditor 
cause,  should  be  transferred  to  that  cause,  to  be  subject  to  the  equities 
of  all  the  creditors.*  It  is,  no  doubt,  true,  that  there  are  parts  of  the 
judgment,  as  reported,  which  seem  to  recognii^e  a  different  principle, 
and  are  scarcely  reconcileable  with  the  order.     I  have  already  adverted 
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to  the  passage  at  p.  96,  where  it  is  paid,  <'  Before  the  bill  was  filed  in 
"  Irehind  b]r  Hoalditch,  the  other  creditors,  through  the  mediam  of 
"  receivers,  proceeded  to  obtain  the  rents  for  their  own  benefit,  and 
*'  between  1832  and  1834,  realized  a  fund  amounting  to  about  £5000. 
Can  the  individual  creditors  now  be  called  on  to  refund  this  sum  ?*' 
There  are  several  others  to  the  same  effect,  and  alike  inconsistent  with 
the  facts  of  the  case  and  the  order  made  upon  it.  Possibly,  Sir  Edward 
Sugden  was  under  the  impression  that  besisde  the  fund  in  Court,  other 
funds  had  been  realized  in  Salt's  and  Cocker's  causes,  which  under  some 
previous  orders  upon  consent  or  otherwise  had  been  paid  out  to  them ; 
and  that  Houlditch  sought  not  only  that  the  fund  in  Court  should  be 
transferred,  but  that  the  sums  already  received  should  be  refunded. 
At  any  rate,  the  order  is  the  authority  to  which  I  must  look ;  especially, 
as  the  passages  in  the  judgment  which  seem  to  be  inconsistent  with  it 
cannot  be  accounted  for,  except  by  supposing  that  Sir  Edward  Sogden 
was  under  a  mistake  respecting  some  of  the  matef  ial  facts  in  the  case. 
I  think,  the  decision  amounts  to  no  more  than  this,  that  where  individuals 
of  a  class  entitled  to  a  common  trust  fund,  institute  proceedings  exclu- 
sively for  their  own  demands,  and  in  their  causes  bring  in  a  portion  of 
the  rents  of  the  trust  estate,  they  shall  be  allowed  their  costs  incurred 
in  realizing  the  fund ;  but  the  Court,  being  apprised  of  the  other  demands 
and  being  applied  to  on  their  behalf,  will  administer  the  fund  according 
to  the  rights  of  all  the  creditors  entitled. 

In  Waiker  v.  Bellf  and  Delany  v.  Mansfield^  it  was  expressly  decided 
that  a  fund  in  Court  is  in  cusiodia  legii  for  the  person  entitled  in  priority, 
and  never  to  be  considered  as  by-gone  rents  already  paid  out  to  the 
party  who  may  happen  to  have  realized  it.     On  the  other  hand,  it  is 
urged  that  certain  exceptions  to  this  general  rule  have  been  established 
by  the  decisions  in  Thomas  v.  Brigatock,  Greitly  v.  Adderly^  and  Brookes 
y.  GreatAeaeL     I  think  the  principle  of  those  decisions  should  not  be 
extended,  and  that  it  is  inapplicable  to  the  state  of  facts  now  before  the 
Court.      In  my  opinion,    Waiker  v.  Bellf  and  Delany  v.  Mansfield 
established  the  proper  rule,  which  has  been  carried  to  its  fullest  extent 
by  the  course  of  modem  decisions  :*  Gillespie  v.  Alexander  (a) ;  Sawyer 
V,  Birchmore  (b) ;  David  v.  Frowd  (c) ;  Greig  v.  SomervUU  (d) ;  Angel 
y.  Baddon  (e)\  Lord  Kedesdale's  judgment  in  Largan  v.  Bowen  (fj. 


{a)  3  Ru88.  736. 

(c)  1  Mj.  &Eee.300. 

<e)  1  Mad.  639. 


(6)  1  Keen.  400. 

(d)  1  Buss.  &  Mj.  338. 

(/)  1  Sch.  &  Lef.  898. 


*  To  the  cases  above  cited  by  the  Master  of  the  Bolls,  may  be  added  his  Honor's 
own  decisions  in  Otway  v.  Se^tvr,  Hirch  ▼.  Alt,  Haeketi  v.  Donnellff,  and  Keliyv.  Kell§: 
Ante.  vol.  1,  pp.  228,  231,  321.  In  Kelijf  v.  Keligy  the  original  application  of  Waldron 
the  prior  creator  has  not  been  specially  reported ;  bnt  the  facts  were  shortly  stated  by 
his  Honor  when  pronouncing  judgment  as  to  costs  at  a  subsequent  stage,  (Ante.  vol.  1, 
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I  gire  no  opinion  upon  the  question  which  was  mentioned  but  not 
discussed  upon  this  motion,  viz. :  Whether  or  not,  in  the  events  that 
have  happened,  Tisdall's  priority  should  be  disallowed  in  consequence  of 
the  defect  in  the  registration  of  the  deed  under  which  he  claims  (a). 
If  Messrs.  Newbnrgh  and  Parsons  wish  to  discuss  that  question,  they 
shall  have  a  full  opportunity  of  doing  so  before  the  fund  is  paid  out : 
they  can  have,  if  they  please  it,  a  reference  to  the  Master  to  settle 
priority  as  between  them  and  Tisdall.  But  as  the  case  now  stands,  Mr. 
Tisdall  appears  as  a  prior  creditor^  having  a  final  decree  in  his  favor, 
and  whoso  bill  was  filed  long  prior  to  that  of  Messrs.  Newbnrgh  and 
Parsons.  I,  therefore,  think  the  fund  in  Court  should  be  extended  to 
his  cause ;  and  that  it  should  not  be  paid  out  without  regard  to  his 
rights.  But  following  the  principle  of  Sir  Edward  Sugden's  decision 
in  Sail  V.  Donegal^  I  shall  give  Messrs.  Newbnrgh  and  Parsons  the 
costs  incurred  by  them  in  their  cause,  and  of  this  motion. 

Order: — Let  the  Accountant  General  draw  in  favor  of  Mr. 
William  Gibson,  solicitor  for  the  plainti£Fs  in  the  fourth  cause, 
for  the  sum  of  £95.  15s.  8d.,  being  the  amount  of  taxed  costs 
of  the  plaintiffs  in  said  fourth  cause,  found  by  the  report 
bearing  date  the  12th  of  November,  1839,  to  be  due  to  him ; 
and  for  the  sum  of  £27.  10s.  for  the  costs  of  this  application, 
and  the  costs  incurred  since  the  25th  of  June,  1839,  making 
together  the  sum  of  £123.  5s.  8d.;  and  let  the  residue  of  the 
funds  standing  to  the  credit  of  the  first  four  causes  be  trans- 
ferred to  the  credit  of  all  the  causes. 


Nov.  1839. 
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(a)  See  Pvrdon  v  Gumbleton,  Wallis'  R.  hy  Lyne,  349. 


p.  321) ;  and  some  other  particulars  of  it  are  mentioned  in  the  introduction  to  the  case 
in  6  Law.  Rec.  N.  S.  222.  From  those  cases  it  appears  that  even  ajfter  an  allocating 
order,  and  down  to  the  very  moment  when  the  fund  is  paid  out  of  Court,  it  is  liahle  to 
the  demands  of  any  prior  creditor,  who  comes  in  and  applies  against  it.  However  in 
those  cases,  although  the  puisne  creditor  complained  of  losing  a  fund,  brought  in  by 
his  exertions,  or  already  ordered  to  him  in  payment  of  his  demand,  it  could  not  be 
denied,  that  if  it  had  not  been  brought  in  by  nim,  it  would  have  been  applicable  to  the 
demand  of  the  prior  creditor ;  that,  what  had  been  done  merely  altered  it?  situation,without 
altering  its  Uabilities;  and  therefore,  while  in  the  power  of  the  Court,  it  was  held 
subject  to  priority.  But  whether  priority  can  count  against  a  fund  which  it  could  not 
have  realized  ?  Whether  by  depriving  a  puisne  creditor  of  the  fruits  of  his  diligence, 
a  prior  creditor  should  be  put  in  a  better  situation  than  he  could  have  been  in,  and  obtain 
a  fund  he  never  could  have  had,  if  the  puisne  creditor  had  never  interfered  ?    Quaere. 
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MINORS  ESTATE— COSTS  OF  REFERENCE. 

William  J.  Campbell,  a  Minor,  by  R.  Smith,  his  Next  Friend, 

9.  Robert  B.  Bryan. 

mmt^^^  ^^  ^^  petition  of  James  Bashford,  a  tenant  of  part  of  the  minor's  estate, 

nor'e      estate  the  Lord  Chancellor  made  an  order,  bearing  date  the  7th  December,  1837, 

common  order  ^ferring  it  to  the  Master,   to  inqoire  and   report  whether  a  certain 

of  reference,  aa  lease,bearing  date  the  23d  of  August,  1794,  contained  any,  and  what  oove- 

to  renewal  of  .  i .    j.              .         .                               i         .  i  i 

the  lease  un-  n*nt  or  agreement,  bindmg  on  the  mmor,  to  renew  the  said  lease,  par- 

held^Mid^  the  *°^^^  ^^®  statute  (1  TF.  4,  c.  65,  extended  to  Ireland  by  the  5  lie  6 

order  directed,  FF.  4^  c.  17) :  and  if  so,  that  the  said  Master  should  report  who  was 

^e^^  i^'nor^s  entitled  to  such  renewal ;  and  also,  the  sums  due  for  renewal  fines,  &c. 

costs  of  the  re-  if  any,  to  the  last  gale  day  preceding  the  report.     And  it  was  further 

be  paid  by  the  ordered,  that  the  Master  should  settle  the  deed  of  renewal,  and  that  on 

tenant:    upon  payment  of  the  sums  which  should  be  reported  due  to  the  guardian  of 

the  guardian  of  the  fortune  of  the  said  minor,  for  renewal  fines,  if  any,  &c,  ondallcostM 

sisted^at  ^e  ^  ^^  '^^  minor  of  this  reference^  and    upon  performance  of  the  other 

tenant  was  not  usual  conditions,  the  guardian  of  the  minor  should  be  at  liberty  to  exe- 

newal  without  CQ^  ^^^  ^eeA  of  renewal  in  the  name  of  said  minor. 

payment  of  re-  ^Yhe  estate  of  the  minor  was  under  a  lease  for  lives  renewable  for 

newal      fines, 

and  a  protract-  ever,   made  to  his  father,   by  whom  the  lease  of  23d  of  August,  1794, 

ensued  ^where^  ^®i"?  ^"  under-lease,  was  made  to  the  father  of  the  petitioner  for  the  same 

by  tha  costs  of  lives  as  in  the  original  lease,  and  with  covenant  for  perpetual  renewal. 

uie     reference  ^_ 

were    trebled  '^^^  renewal  of  the  head  lease  was  subject  to  the  payment  of  certain 

on  both  sides ;  renewal  fines ;  but  in  the  under-lease,   the  covenant  was  for  renewal 

and  it  appear-  ,  ,            i     .      t  »  .    . 

edthat  the  te-  without  fine.     The  petitioner  derived  his  interest  in  the  lease  of  23d  [of 

SS^Trenewal  August,  1794,  under  the  will  of  his  father,  and  was  a  minor  at,  and  for 

without    fine,  several  years  after,  the  period  of  his  father  s  death.     In  the  year  1814, 

had  been  pay-  during  the  petitioner's  minority,  his   mother  obtained  a  renewal,  upon 

ing  in  his  own  payment  of  a  certain  contribution  for  renewal  fines,  and  the  several 

wrong  for  se-  *   ' 

▼eral  years,  on  subsequent  renewals  omitted   the  covenant  as  to  renewal  without  fine. 

newaT*  fines"  S*"^  ^^®  petitioner  obtained  his  age,  in  the  year  1820,  he  paid,  from 

sums  amount-  time  to  time,  up  to  and  for  the  1st  of  November,  1831,  by  way  of  con- 

The  Court  un-  tribution  for  renewal  fines,  certain  sums,  amounting  altogether  to  £300. 

der    the    cir-  -^^  lately  discovered,  that  under  the  original  lease  of  23d  of  August, 

cumstances.  ^                                                        •       ,              .  i          i.                j 

ordered     that  1794,  he  was  entitled  to  renewal  of  the  lease  without  fine;    and  upon 

shoulJPexecute  *^®  reference  insisted  he  was  so  entitled,  and  that  his  former  payments 

the    renewal,  ],||d  been  made  by  him  in  ignorance  and  in  his  own  wrong.     On  the 

ing    payment  Other  hand,  the  guardian  of  the  minor  admitted  the  petitioner's  right  to 

of  the  costs  of  ^  renewal,  upon  payment  of  one  half  of  the  renewal  fines  payable  by 

tne  reierence.  ^ 

the  minor,  but  insisted  that  he  was  not  entitled  otherwise ;  and  as  evi- 
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denoe  of  the  minor's  right  to  contribotion  for  renewal  fines,  relied  open  No-o.  1839 
the  condact  of  the  parties  since  the  year  18 14,  and  also  the  following 
memorandam,  in  the  hand- writing  of  .John  Campbell,  the  minor's  father, 
which  appeared  to  have  been  made  in  the  year  1813 : — **  By  award  of 
*' John  Page,  Esq.,  and  by  agreement  with  Mr.  Bashford,  in  1808,  he 
"  and  his  assigns  are  to  pay  one-half  of  the  fine  at  every  renewal." 
Under  direction  of  the  Master,  a  charge  and  discharge  were  filed,  per- 
sonal interrc^tories  were  exhibited  to  the  petitioner,  who  answered, 
denying  any  sach  award  or  agreement  as  stated  in  the  memorandum. 
Several  witnesses  were  examined,  and,  among  others,  Mr.  Page,  who 
was  mentioned  in  the  memorandum,  and  who  had  no  recollection  of  the 
award  alluded  to ;  and  the  plaintiff  having  failed  to  prove  any  such 
sgreement  or  award  as  mentioned  in  the  memorandum,  after  a  pro- 
tracted reference,  the  Master  reported  the  petitioner  entitled  to  a  re- 
newal without  fine.  The  plaintiff  excepted  to  the  Master's  report,  and 
thos  brought  the  question  before  the  Court  on  23d  of  May  last,  when 
the  exceptions  were  overruled,  and  the  Master's  report  confirmed. 

The  drafk  renewal  having  been  accordingly  prepared,  and  approved 
by  the  Master  and  the  plaintiff's  counsel,  the  plaintiff's  solicitor 
famished  to  the  petitioner  his  bill  of  the  minor's  costs  of  the  reference, 
amounting  to  £83.  6s.  lOd.  The  petitioner's  costs  of  the  reference 
amounted  to  £100;  and  it  appeared  that  nearly  two  thirds  of  the  costs 
on  both  sides  were  occasioned  by  the  claim  set  up  by  the  minor  for 
renewal  fines.  The  guardian  refused  to  execute  the  deed  until  the 
minor's  costs  of  the  reference  should  be  paid  by  the  petitioner,  pursuant 
to  the  order  of  reference. 


Mr.  Tombj  for  the  petitioner,  now  moved  that  the  order  of  reference 
might  be  varied,  by  expunging  so  much  thereof  as  directed  payment  by' 
petitioner  of  "  all  costs  of  the  said  minor  of  the  reference ;"  or  that  the 
petitioner  might  be  at  liberty  to  set  off  against  such  costs,  the  amount 
paid  by  him  from  time  to  time  to  the  receiver  of  the  said  minor,  as  and 
for  renewal  fines,  from  the  17th  day  of  May,  1820,  up  to  and  for  the  1st 
of  November,  1831 ;  and  inasmuch  as  the  amount  paid  by  the  petitioner 
exceeded  the  amount  of  the  minor's  costs  of  said  reference ;  that  the 
guardian  of  the  said  minor  should  be  directed  to  execute  the  renewal 
approved  of,  as  in  the  said  order  of  reference  specified,  without  the  pay- 
ment by  the  petitioner  of  any  costs  of  said  minor  of  said  reference  ;  or 
for  such  other  order,  &c 

Sergeant  Curry,  and  Mr.  Majovy  Q.  C,  contra,  submitted  that,  un- 
der the  circumstances,  the  guardian  of  the  minor  had  done  no  more  than 
his  duty  in  raising  the  question  as  to  the  minor's  right  to  contribution 
for  renewal  fines;  and  that  the  order  directing  the  minor's  costs  of  the  refe- 
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Nov.  1839.     rence  to  be  paid,  before  the  teiunt  ahould  be  entitled  to  a  reneirsl,  was 
^'^'V^^     according  to  the  settled  practice  ia  luch  cases,  and  slioald  not  be  varied. 

CAMPBELL 
BRYAN.  MaSTEB   of  THE    ROLI.S. 

As  the  order  of  reference  in  this  case  was  made  by  the  Lord  Chan- 
cellor, I  at  first  doubted  that  I  could  entertain  the  present  application, 
because  I  could  nut  vary  his  Lordship's  order.  However,  ns  this  is  not  an 
order  involving  a  special  decision  of  his  Lordship,  but  the  common  one 
generally  applicable  to  references  obtained  by  the  tenant*  of  a  minor's 
estate;  and  as  I  am  satisfied  that  it  was  not  intended  to  govern  snch  a 
state  of  facts  as  the  reference  in  this  case  bas  disclosed,  as  to  which,  I 
think,  there  can  be  no  doubt,  I  believe  I  may  venture  to  dispose  of  the 
present  application  ;  and  that  it  is  not  necessary,  on  the  point  of  form, 
to  give  bis  Lordship  the  trouble  of  hearing  it 

As  a  general  rule,  tfae  Court  will  not  allow  a  minor's  estate  to  be  bur- 
dened with  the  costs  of  references  sought  by  persons  claiming  ander  or 
against  that  estate  ;  and  usnally  makes  it,  as  in  the  present  case,  one  of 
the  conditions  of  granting  such  reference,  that  tlie  minor's  costs  of  it 
shall  be  paid  by  the  petitioner.  The  minor's  inability  to  protect  himself 
is  no  reason  why  nndue  advantage  should  be  taken  of  him,  nor  why  his 
estate  should  pay  for  the  litigation  of  other  people;  and  the  rule  wa* 
intended  to  protect  him  against  such  imposition.  Bnt  it  must  not  be 
carried  beyond  it«  principle.  Equity  to  one,  cannot  be  injostice  to 
otbers. 

In  the  present  case,  a  tenant  of  the  minor's  estate  proceeded  upon  a 
reference  to  obtain  a  renewal  of  his  lease,  parsuant  to  a  covenant  for 
that  purpose.  It  appears  that  he  is  entitled  to  a  renewal  without  fine ; 
and  that  bytbe  attempted  resistance  on  behalf  of  the  minor  to  this  right,  tbe 
tenant's  costs  of  thereference  were  increased  to  the  large  sumof  £IOO,and 
the  minor's  costs  to  £83.  Two-thirds  of  the  costson  both  sides  were  occa- 
sioned by  resistance  to  a  right  which  the  tenant  has  established  ;  and  in 
the  course  of  the  protracted  litigation  which  ensued,  and  which  the 
order  of  reference  never  conld  have  contemplated,  it  appeared  that  the 
tenant  was  not  only  entitled  to  a  renewal  without  fine,  but  also,  that  he 
had  for  several  years  been  paying,  in  his  own  wrung,  to  the  minor,  sums 
amonnting  altogether  to  about  £300,  on  account  of  renewal  fines.  I 
cannot  order  back  to  him  the  sums  be  bas  been  paying  in  ignorance,  nor 
give  him  any  portion  uf  the  costs  to  which  he  has  been  put  in  support- 
ing bis  claim  ;  and  now  that  his  right  is  established,  am  I  to  withhold  it 
from  him,  until  he  pays  the  costs  of  the  opposition  which  has  been  given 
to  it?  In  my  opinion,  it  would  be  grievous  injustice  to  do  so.  In 
saying  this,  I  do  nut  mean  to  Impure  any  blame  to  the  other  side  ;  I 
think,  nnder  all  the  circumstances,  (he  gnardian  of  the  minor  has  not  acted 
unreasonably ;  and  that  the  course  he  has  taken  was  probably  one  whk-h 
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the  mioor,  if  an  adalt,  might  himielf  have  adopted  in  the  fair  exercise   ^^t.  1839. 

of  Uf  diaeretion.     It  seems  to  have  been  a  bona  fide  proceeding  on 

behalf  of  the  minor,  which  has  failed ;  and  as  this  failare  escapes  the 

the  nsaal  incident  of  liability  to  the  costs  incurred  on  the  other  side,  I 

^ink  the  minor's  estate  may  very  irell  bear  his  own  costs  of  an  unsnc- 

eessfid  opposition  on  his  behal£ 

Orber: — The  Coort  doth  declare,  that  it  is  not  reasonable  or 
jost  that  the  said  James  Bashford  shoold,  under  all  the  eircnm- 
stances  of  the  case  which  have  appeared  since  the  order  of  re- 
ference was  prononnced,  pay  the  minor's  costs  of  the  reference 
under  the  said  order,  bearing  date  the  7th  of  December,  1837 : 
therefore,  let  the  guardian  of  said  minor  plaintiff  be  at  liberty 
to  ezeentea  renewal  of  said  lease,  bearing  date  the  23d  of  Au- 
gust, 1794)  to  the  said  J.  Bashford,  on  payment  of  all  rent, 
but  without  requiring  payment  from  the  said  J.  Bashford  of 
the  costs  of  the  reference  under  the  said  order ;  and  let  him 
be  at  liberty  to  charge  such  costs  as  were  properly  and  neces- 
sarily incurred  by  him,  as  guardian,  under  said  order  of  refe- 
rence, as  part  of  his  costs  in  this  cause. 


Thurtdai^,  November  28M. 

MOTION  TO  DISMISS— AMENDMENT  OF  BILL. 
54rrH  and  93d  RULES  (Nov.  1834). 

Dtcbrs  v.  Goldino  and  another. 

Mr.  William  Smith,  on  the  part  of  the  defendant  Golding,  moved  to 
dismiss  the  bill,  with  costs,  for  want  of  prosecution.  The  defendant 
Gelding's  answer  was  filed  on  the  15th  April,  1839,  and  the  co-defend- 
ant's answer  was  filed  on  the  6th  Jnne  last,  since  which  time  there 
had  been  no  proceedings  on  the  part  of  the  plaintiff. 

The  plaintiff's   solicitor  stated  that  an  amended  bill  had  been  jost 
filed,  and  that  a  compromise  had  been  on  foot 

The  Master  of  the  Rolls  directed  the  motion  to  stand  over,  and 
plaintiff's  solicitor  to  make  such  afiidavit  as  he  might  be  advised. 

Saturday^  November  SO^A. 

Mr.  W.  Smith  renewed  his  application  to  dismiss  the  bill ;  and  also 
moved,  pursuant  to  a  further  notice,  that  the  amended  bill  might  be 


A  bill  may  be 
amended  with- 
out order  once 
after    answer, 
and  after   no- 
tice of  motion 
to  dismiss  the 
bill  for  want  of 
prosecution. 
But     such 
amendment, 
after  notice  of 
motion  to  dis- 
mias,  served,  ia 
not  cause 
against       the 
motion  to  dis- 
miM. 
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Nov,  1 839.  taken  off  the  file  for  irregalarity,  as  having  been  filed  after  notice  of  a 
motion  to  dismiss  the  bill  for  want  of  prosecution,  without  special 
order. 


DVCER 

V. 

GOLDING. 


Mr.  ^atr^tiM,  for  the  plaintiff,  relied  on  the  affidavit  of  the  plaintiff's 
solicitor,  which  stated  that  the  bill  had  been  filed  to  foreclose  a  mort- 
gage, executed  by  the  defendant  White  to  the  father  of  the  minor  plain- 
tiffs ;  that  Goldtng  was  made  a  party  in  respect  of  certain  prior  judg- 
ments vested  in  him ;  that  the  said  solicitor  was  concerned  for  both 
defendants;  and  that  in  the  course  of  last  vacation,  the  plaintiff's  soli* 
citor  had  several  conversations  with  defendant  White,  who  stated  that 
he  was  endeavoring  to  raise  money  to  pay  off  the  mortgage,  and  begged 
of  deponent  not  to  incur  further  expense.  That  in  consequence  of  those 
conversations,  the  cause  had  not  been  pressed  on. — The  plaintiff  bad 
been  advised  to  amend  his  bill,  by  adding  parties  and  patting  fiirther 
facts  in  issue;  and  it  was  submitted,  that  he  was  entitled  to  amend  in 
this  case  once  after  answer,  without  order,  pursuant  to  the  54th  €reneral 
Rule  of  November,  1834. 


Mr.  W.  Smithy  in  reply. — The  amendment  of  the  bill,  after  notice  of 
motion  to  dismiss,  is  no  cause  against  the  motion.*  Surinfen  v.  Swin^ 
fen  (a).  This  case  should  be  considered  as  if  the  plaintiff  now  came  in 
on  cross  notice  for  liberty  to  amend ;  and,  in  such  case,  he  should,  under 
the  57th  New  Rule,  shew  by  affidavit  the  reason  why  the  amendments 
weie  not  before  introduced.  In  the  present  case,  the  dccasion  for  the 
amendment  now  sougiit  arose  from  objections  for  want  of  parties, 
raised  by  the.defendaiifs  answer,  filed  so  long  since  as  April  last.  The 
allegation  in  the  affidavit  of  plaintiff's  solicitor,  as  to  the  casual  conver- 
sations with  the  defendant  White,  are  vague,  and  ought  not  to  be  at- 
tended to.  The  plaintiff  was  irregular  in  filing  this  amended  bill  after 
service  of  notice  of  the  motion  to  dismiss.  Although  the  54th  New 
Rule  declares  that  the  plaintiff  shall  be  at  liberty  to  make  one  amend- 
ment, at  any  time  after  answer,  and  before  replication,  that  must  be 
subject  to  some  qnalification.  In  Stewart  v.  Service  (b),  the  Chancellor 
said  :  **  If  a  case  should  arise^  in  which  the  plaintiff  shall  abuse  this  right 
"  to  amend,  the  Court  has  power  to  interpose,  to  prevent  him  making 
"an  undue  use  of  it."  The  intention  of  the  54th  New  Rule  seems  to 
have  been,  to  enable  the  plaintiff  to  do,  without  an  order,  what  pre- 
viously required  a  side-bar  rule,  and  was  probably  not  intended  to  apply 
to  cases  in  which,  under  the  old  practice,  a  special  order  was  neces- 
sary.    According  to   the  old  practice,  under  the  Orders  of  24th  Feb. 

(n)  3  Sim.  384.  (b)  1  LI.  &  G.  temp.  Planket,  303. 

•  See,  also,  Mifch<Uy.  t)ou^aVy  1  flog.  256. 
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1737,  and  5th  March,  1752,*  there  was  the  entry  and  service  of  a  side- 
bar rale  to  dismiss  the  bill ;  and  unless  a  replication  was  filed,  or  special 
cause  shewn  within  four  days  after  service,  the  bill  was  dismissed  with- 
oat  farther  order.  Under  the  New  Rules,  the  bill  is  dismissed  at  once, 
by  motion  npoif  notice,  the  notice  being  substituted  for  the  old  condi- 
tional rule,  and,  in  effect,  a  demand  on  the  party  to  shew  cause,  on 
the  motion,  why  the  bill  should  not  stand  dismissed.f  Under  the  old 
practice,  a  bill  could  not  be  amended  by  a  side-bar  rule  after  service  of 
a  conditional  order  to  dismiss.  Mohny  ▼.  Molony{a) ;  Butler  v. 
Makon  (Jb),  Therefore,  it  would  seem,  that  amendment  cannot 
now  be  made  as  of  course,  after  notice  of  a  motion  to  dismiss  the 
bill.  Although  in  the  present  case,  the  plaintiffs  were  aware  of  the 
required  amendment  so  far  back  as  last  June,  they  never  stirred  until 
after  the  notice  of  the  present  motion,  and  then,  as  of  course,  they  filed 
an  amended  bill  of  eleven  skins  of  parchment. 


Nov,  1839. 


DYCER 

V, 

OOLDING. 


Master  of  thb  Rolls. 

The  amendment  of  the  bill,  after  notice  of  this  motion,  is  not  cause 
against  the  motion  ;  but,  under  the  circumstances  stated  in  the  affidavit 
of  the  plaintiff's  solicitor,  I  will  not  dismiss  the  bill.  It  appears  that 
there  have  been  some  commanications  between  the  plaintiff's  solicitor  and 
the  defendant  White,  which  induced  the  plaintiffs  to  delay  the  prose- 
cution of  their  suit ;  and  that  the  defendant,  who  now  seeks  to  have  the 
bill  dismissed  for  want  of  prosecution,  is  represented  by  the  same  soli- 
citor who  is  concerned  in  this  cause  for  the  defendant  White ;  so  that 
the  defendant  now  applying  may  be  supposed  to  have  been  apprised  of 
the  not  unreasonable  cause  of  the  delay.  I  have  frequently  had  occa- 
sion to  notice  the  evil  effects  of  permitting  Yagne  and  casual  conversa- 
tions pending  a  cause  to  interrupt  the  regularity  of  the  proceedings  in 
it:  however,  the  Court  is  always  unwilling  to  dismiss  a  bill  for  want 
of  prosecution,  where  there  is  a  reasonable  excase  for  the  delay;  and, 
under  the  circumstances  now  disclosed  to  the  Court,  I  think  the 
plaintiff  should  be  at  liberty  to  retain  the  bill,  upon  the  usual  terms 
of  paying  the  costs  of  the  motion  to  dismiss  it.  On  the  other  hand,  tho 
application  that  the  amended  bill  may  be  taken  off  the  file  for  irregula- 
rity, must  be  refused,  with  costs.  If  the  amended  bill  be  objectionable 
for  prolixity,  or  as  varying  the  case  already  made,  it  may  be  dealt  with 
in  another  way,  either  by  reference,  or  perhaps  by  motion  as  to  the 
costs  of  the  former  bill. 


(a)  1  Hog.  lir.  (6)  1  Hog.  90. 

*  Smith's  Orders  in  Chancery,  App.108,  113. 
t  See  his  Honor's  judgment  in  Oraca  t.  Aeetf,  6  Law  Rec.  N.  S.  213-14.    See  also^ 
I  to  amendment  after  notice  of  motion,  GoutktvaiU  v.  Ripon^  1  Beav.  64. 
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Monday  May  13M. 

PROLIXITY— PLEADING— ANSWER— SCHEDULE- 
INTERROGATORY— INJUNCTIpN— REPORT- 
PRACTICE. 

Barry  v.  Harrison.* 

An  answer  set- . 

ting  forth    in   f  HB  bill  in  thiscMe  W88  filed  for  an  injoRction  to  retlndn  the  defend- 

luBC  verba  do-  i        *   • 

cnmentsywhich  ant,  Robert  Harrison,  from  proceeding  further  at  law  against  the  plain* 

forth  °in  com.^  ^^^'  ^^^  ^^®  recovery  of  the  som  of  £1000,  and  interest,  on  foot  of  eer- 

pliance     with  tain  promissory  notes  in  the  bill  mentioned. 

fn  thTbilf) nor  The  bill  Stated  a  variety  of  matters  growing  ont  of  and  oonneded 

shewn  by  the  ^ith  certain  agreements  and  dealings  between  the  plainti£F  and  the  de- 

answer   to    he 

material  to  the  feodant,  and  one  Charles  Cooksey  Yates.  The  defendant's  right  to  re* 
defendant's        ^^^    ^^  f^^^  ^f  ^y^^  „^t^  ^1^  resisted  by  the  plaintifF  upon  several 

case  IS  prolix,  '  itjii 

even     though   grounds,  and,  amongst  others,  upon  the  growid  that  no  debt  was  doe  by 
for^  a^'"  njun?.   ^^^  plaintiff  to  Yates,  in  right  of  whom  the  pluntiff  derived  his  claim. 
tion,    and  the        It  appeared  that  Yates  died  on  the  coast  of  Africa,  in  the  month  of 

documents  .  ,  -,_-, 

may  be,    in       AugOSt,    1837. 

point  of  fact,        r^y^^  y^^  charged  that  certain  bills  of  exohange,  which  Ibnned  the 

material      to  ^  ■  •         i       t  •n 

the  defendant's  consideration  of  the  notes  in  question,  were  renewals  of  certam  other  billa 

^^When  a  bill  drawn  by  Yates  on  the  plaintiff.     It  further  charged,  that  Harrison  was 

praying  for  an  got  a  holder  of  these  bills  for  value,  but  merely  as  a  depositary  for  Yates ; 

quired  the  de-  and  that  even  if  he  was  a  holder  for  value,  he  had  received  property  of 

forth^^  m  "^a  ^^^^  ^  ^  amount  more  than  sufficient  to  pay  any  debt  doe  to  him, 

schedule  to  his  and  which  property  formed,  as  it  was  alleged,  the  primary  fund  for  the 

answer,  a  full,  .      »  .% 

true,  aid  par-    paym«nt  of  the  securities  m  question. 

ticular  account       The  bill  prayed  an  injunction,  and  also  an  account  of  the  assets  of 

of  all  and  sm-      i.         .  j  «mr 
gular     the        ^n®  •a'd  Yates. 

tels^&c  ^  u!d  '^°  injunction  having  been  obtained  in  the  usual  course,  the  plaintiflF 
property  of  procured  an  order  to  refer  the  defendant's  answer,  for  prolixity,  and  the 
and     descrip-   remembrancer  reported  it  prolix  in  several  passages. 

tion  of  which 

A.  B.  died  possessed,  Sec. ;  specifying  the  nature,  amounts,  particulars,  items,  and 
descriptions  thereof,  whether  in  monies,  &c.;  and  specifying,  item  by  item,  of  what  the 
same  consisted,  &c. ;  and  the  quantity,  quality,  and  value  thereof,  and  every  part 
thereof,  &c.—  Held,  that  a  very  long  schedule  to  tie  answer,  setting  forth,  with  the  ut- 
most minuteness  of  detail,  the  particulars  and  amount  of  the  property,  was  not  prolix,  this 
mode  of  answering  haying  been  induced  by  the  rai&ute  and  searekiag  nature  of  the  inter* 
rogatory, 
practice — Motion  to  send  back  report. 

*  This  and  the  two  following  cases  were  decided  in  Trinity  Term. 
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The  pUntiff>  However,  being  diaaatiafied  with  the  report,  an  applica^ 
cation  was  now  made,  on  hia  behalf,  that  it  should  be  sent  back  to  the 
Remembranoer,  with  directions  to  report  the  answer  prolix,  in  sereral 
other  passages  specified  in  the  notice  of  the  motion. 

On  the  part  of  the  defendant,  a  preliminary  objection  was  taken  to 
this  application,  npon  the  ground  that  the  plaintiff's  proper  course  was, 
to  have  taken  exceptions  to  the  Officer's  report,  instead  of  moving  to 
have  it  sent  back,  to  be  reviewed  by  him. 

In  sopport  of  the  objection,  Howard' a  Equity  JExehequery  710,  and 
ihe  ease  of  Lard  Hawthy.  Nuffeni^  id,  7 12^  were  referred  to. — IFeV' 
WATOEB,  B.*  The  Remembrancer  has  signed  this  as  an  interlocutory  re- 
port. Sometimes,  he  signs  a  draft  report,  and  gives  directions  that  it 
shaD  be  served  on  the  parties ;  and  unless  objections  be  taken  to  it  within 
foor  mnning  dajrs,  it  is  then  signed  as  a  final  iX^port.  But  sometimes 
(ss  in  the  present  case),  he  treats  it  as  an  interlocutory  report,  and  as 
one  that  ought  to  be  conclusive.  In  the  latter  case,  no  objections  can  be 
taken  to  the  report,  and  the  party  has  no  other  way  of  questioning  the 
decision  of  the  Officer,  than  by  moving  to  have  the  report  set  aside,  or 
sent  back  to  be  reviewed.  The  proper  mode  of  proceeding  in  this  case 
WIS,  therefore,  by  motion.] 

Amongst  other  passages  now  insisted  on  as  prolix,  in  addition  to 
those  already  found  to  be  so  by  the  report,  were  three,  in  which  the 
defendant  had  set  forth,  at  length,  copies  of  certain  letters,  written  by 
himself.  These  letters  were  referred  to  by  the  plaintiff,  as  corrobo- 
rative of  certain  statements  in  the  bill,  and  were  charged  to  be  in  the 
plaintiff's  own  possession.  Although  thus  put  in  issue  by  the  bill,  they 
were  not  particularly  interrogated  to,  or  required  to  be  set  forth  in  the 
answer,  nor  were  they  referred  to  by  the  answer  as  evidence  of  any 
statement  contained  therein. 

Sergeant  Greene  and  Mr.  Biake^  Q.  C,  on  the  part  of  the  plaintiff, 
contended  that  this  mode  of  setting  out  the  letters  rendered  the  answer 
prolix,  as  there  was  no  interrogatory  in  the  bill,  that  required  them  to 
beset  forth  in  A<ee  verboy  and  no  statement  in  the  answer  leferring  them 
to  any  particular  line  of  defence.  The  rule  in  such  cases  is,  that  the 
party  should  state  the  particular  facts  he  intends  to  prove,  and  then 
refer  to  the  documentary  evidence  in  support  of  that  statement,  but  in 
no  case  should  he  set  out  ihe  documents  themselves,  in  his  answer, 
unless  called  on  to  do  so  by  the  bill ;  Beaumont  v.  Beaumont  (a) ; 
Alsoffer  v.  Johnson  (b) ;  and  Kinp  v.  Teaie  (c). 

Mr.  Lane  and  Mr.  F.  W,  Walshe,  for  the  defendant,  urged  that  these 
letters  formed  part  of  the  defendant's  case,  and  were  most  material  for 


1839. 
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HARRISON. 


(a)  5  Mad.  61. 


(6)  4  Ve8.2l7. 


(c)  7  Price,  378. 
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the  purposes  of  the  motion  to  dissolve  the  injunction.  They  submitted, 
therefore,  that  they  did  not  render  the  ansveer  prolix  :  and  stated,  that 
it  was  upon  these  grounds  that  the  Officer  had  refused  to  include  them 
in  his  report  of  prolixity.     Ijowe  v.  Williams  (a). 


Pennefather,  B. — It  does  not  appear  to  me  that  there  is  any  thing 
in  the  bill  requiring  these  letters  to  be  set  forth.  They  are  merely 
evidence  of  a  particular  state  of  facts ;  and  in  order  to  render  them 
admissible  as  such^  the  answer  ought  to  contain  some  averment  shewing 
them  to  be  material  to  support  that  particular  state  of  facts.  It  is  true, 
as  it  has  been  observed  by  the  plaintiff's  counsel,  that  a  party,  after 
stating  the  facts  on  which  he  means  to  rely,  should  then  refer  to  the 
necessary  documents  to  sustain  that  statement.  But  when  the  bill  prays 
an  injunction,  he  may  not  only  state  the  fa<^s  on  which  he  means  to  rely, 
but  may  also  set  out  the  documents  which  are  the  evidence  of  those  facts ; 
for,  otherwise,  it  might  be  objected,  when  the  defendant  came  to  dissolve 
the  injunction,  that  the  documents  used  upon  the  injunction  motion,  were 
not  those  referred  to  and  verified  by  the  answer.  It  is,  therefore,  going 
too  far  to  say,  that  in  no  case  should  a  party  set  forth  the  documents  in 
his  answer.  In  equity  pleading,  it  is  not  enough  merely  to  set  out  the 
evidence,  but  a  party  is  bound  to  introduce' it  by  a  proper  statement.  The 
rule  of  pleading,  both  at  law  and  in  equity,  is,  that  a  party  must  succeed 
secundum  allegata  as  well  as  probata ;  he  must,  therefore,  in  the  first  place, 
allege  what  he  proposes  afterwards  to  prove.  The  defendant  seems  to 
have  set  out  these  letters  as  if  they  had  been  called  for  by  the  bill,  and 
not  as  if  they  formed  part  of  his  own  case.  I  do  not  mean  to  say  that 
they  may  not  be  material  to  the  defendant's  case,  but  they  ought  to  have 
been  shewn  by  the  answer  to  be  so.  I  cannot  find  any  thing  that  would 
justify  him  in  setting  out  these  letters  in  the  manner  in  which  he  has 
done,  the  bill  not  containing  any  interrogatory  requiring  him  to  do  so,  and 
the  answer  not  containing  any  statement  of  their  being  conducive  to  the 
defence.  I  must,  therefore,  upon  this  part  of  the  case,  however  reluct^ 
antly,  differ  in  opinion  with  the  Officer,  and  send  back  the  report  to  be 
reviewed  in  the  particular  passages  which  form  the  subject  of  the  pre- 
sent objection. 

Another  of  the  passages  objected  to  as  prolix,  was  a  schedule  par- 
porting  to  be  an  answer  to  the  following  interrogatory,  in  reference  to 
the  assets  of  Yates : — 

<*  And  let  the  said  Robert  Harrison,  in  a  schedule  to  his  answer  to 
"  this  bill,  set  forth  a  full,  true,  and  particular  account  of  all  and  singn- 
"  lar  the  goods,  chattels,  assets,  real  and  personal  estates,  effects  and 
« property  of  every  nature  and  description,    which   the  said  Charles 


(a)  2Sim.&St.  5r4. 
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"  C.  Yates  was,  at  the  time  of  his  death,  to  the  knowledge  or  belief  of 
"  the  said  Robert  Harrison,  in  anywise  possessed  of,  interested  in,  or 
"entitled  to,  or  which  hare  come  to -the  hands,  or  possession,  or  within 
"  the  control  or  knowledge  of  the  said  Robert  Harrison,  either  since  the 
"death  of  the  said  Charles,  or  since  the  date  of  the  said  letter  to  the  said 
"  Charles,  of  the  15th  May,  &&,  specifying  the  nature,  amounts,  particu- 
"  lars,  items,  and  descriptions  thereof,  and  of  each  and  every  part  thereof, 
"  whether  in  monies,  ships,  shares,  buildings,  lands,  bills,  notes,  securities 
''for  money, policies  of  insurance,  goods  and  merchandise,  or  otherwise 
"  howsoever,  and  specifying,  item  by  item,  of  what  the  same  consisted, 
"  and  where  the  same  were  and  are  situated,  and  the  quantity,  quality, 
"and  value  thereof,  and  every  part  thereof,  and  at  what  times  in  parti- 
"  cular  the  same,  and  every  part  thereof,  came  to  the  hands,  or  within 
« the  control  of  the  said  Robert ;  and  in  what  manner,  and  when  and 
"  how,  and  to  whose  use,  the  same,  and  each  and  every  part  thereof  has 
"  been  paid,  applied,  or  disposed  of,  and  how  much  thereof,  and  in 
'^  whose  hands,  the  same,  or  any  part  thereof,  and  to  what  value,  still 
"  remaiRS  undisposed  of;  and  let  him  swear  that  he  has  set  forth  the 
"  same  fully,  ftirly,  and  truly." 

In  compliance  with  this  requisition,  a  schedule  was  annexed  to  the 
answer,  containing  a  very  long  list  or  inventory  of  goods,  the  property 
of  Yates,  supposed  to  have  been  remaining  on  hands  at  the  time  of  his 
death  at  the  river  Gambia,  on  the  coast  of  Africa.  This  inventory  or 
statement  of  the  property  comprised  the  most  minute  particulars,  ex. 
gr^  swords,  sword-blades,  guns,  lbs.  of  gunpowder,  glass  beads,  look- 
ing glasses,  &c.,  including  the  number  and  description  of  the  various 
items. 

Sergeant  Greene^  and  Mr.  Blake,  Q.  C,  for  the  plaintiff,  insisted, 
that  the  great  and  unnecessary  minuteness  of  detail  in  this  schedule  was 
both  vexatious  and  oppressive,  and  rendered  the  answer  clearly  prolix ; 
Norway  v«  Rowe(a). 

Mr.  Walsh  and  Mr.  Lane,  for  the  defendant,  contended  that  the  mode 
of  answering  was  justified  by  the  nature  of  the  interrogatory. 

Penkefather,  B. — It  IS  certainly  difficult  to  conceive  a  more  search- 
iog  interrogatory  than  this. 

Sergeant  Greene, — In  Norway  v.  Rowe,  a  similar  schedule  to  an 
equally  searching  interrogatory  was  held  impertinent  (b). 


1839. 


BARRY 
V, 
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Pbnnbfather,  B. — In  that  ease,  much  was  set  out  in  the  answer  that 
was  not  required  by  the  nature  of  the  case  ;  and  what  was  pertinent  was 
so  mixed  op  with  what  was  impertinent,  that  it  was  impossible  to  sepa- 

(a)  1  Merriv.  347. 

(6)  And  see  tlie  case  of  Uiher  ▼.  Moore ^  1   Law  Rec.  2  Ser.  219,  before  the  late. 
Master  of  the  RolLi. 
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rate  the  one  from  the  other,  and  it  was  opon  that  ground  that  the  Master 
reported  the  whole  impertinent,  and  that  the  ChanceUor  held  he  was 
right  in  so  doing.  A  very  great  difficulty  is  imposed  upon  a  defendant, 
as  to  the  manner  in  which  he  is  to  answer  an  interrogatory  like  this. 
Here  is  a  bill  seeking  to  restrain  him  from  enforcing  his  legal  rights ; 
if  the  answer  be  short,  the  injunction  goes.  How  is  he  then  to  act, 
when  called  on  to  set  forth  (as  he  is  here)  the  particulars  of  the  pro[ierty, 
<'  item  by  item  ?'*  It  is  certainly  a  subject  of  regret,  to  find  a  document 
of  this  description  upon  the  files  of  the  Court;  but  theplfunttffhas,  in  a 
great  measure  himself  only  to  blame  for  it,  having  induced  it  by  the  form 
of  his  interrogatory.  Since  the  plaintiff  has  thought  proper  to  put 
forward  a  requisition  of  this  kind  in  his  bill,  I  feel  quite  inoompetent  to 
decide  where  the  defendant  ought  to  have  drawn  the  line  in  his  answer, 
or  to  determine  where  he  should  hare  stopped.     I  must,  therefore,  say. 

No  rule  on  this  part  of  the  motion. 


Tuesday,  June  fiSlA. 

PRACTICE— RULE    TO    DISSOLVE    INJUNCTION     ON 
COMING  IN  OF  ANSWER— EXPUNGING  PROLIX 

MATTER. 

Barrt  v.  Harrison. 


On  the  I3tk  of  Mr.  J.  J.  MuRPHT,  on  behalf  of  the  plaintiff,  mored  that  the  eoodi- 
May,  a  report,   ij^nal  order  of  the  8th  of  June,  to  dissolre  the  injunction  in  this 

finding  the  an-  .  . 

iwer  to  a  bill  cause,  be  set  aside  with  costs,  upon  the  ground  of  irregularity,  the 

tion^to"'' Btey  '^^^^  having  been  obtained  before  the  order  of  the  6th  of  June  (whereby 

nroceediDgs  at  it  had  been  referred  to  the  Remembrancer  to  expunge  from  the  defen- 

certom     pas-  daut*s  answer  the  matter  reported  prolix),  was  complied  with. 
sages  was  sent       fj^y^^  answer  of  the  defendant  having  been  referred  for  prolixity,  the 

back  to  the  Of-  °  k  jw 

ficer  to  be  re-   Remembrancer  reported  it  prolix  in  several  passages. 

^?witions^*to       ^y  ®*'^®^  ®^  ^^^  ^^*  ®^  ^*y»  *^®  report  was  sent  back  by  the  Court, 

include  therein 

certain  other  passages  as  prolix.  On  the  6th  of  June,  the  amended  report  was  con- 
firmed, and  on  the  same  day,  an  order  was  obtained  to  expunge  the  matter  reported 
prolix.  On  the  8  th,  the  defendant  issued  and  served  a  conditional  order  to  dissolve 
the  injunction,  on  the  ground  of  having  answered  the  bill.  On  the  10th,  the  plaintiff 
served  a  notice,  cautioning  him  against  proceeding  under  that  order,  and  lequinng  him 
to  vacate  it,  and  on  the  12th,  issued  a  summons  to  attend  before  the  Officer  on  the 
l7tJi,  to  have  the  prolix  matter  expunged  : — ^under  these  circumstances,  a  motion  to  set 
aside  the  conditionid  order  to  dissolve  the  injunction,  upon  the  ground  of  its  having 
b^n  irregularly  obtained  before  the  prolix  matter  was  actually  expunged,  was  refused 
with  costs. 

Semhle — that  where  an  answer  has  been  reported  prolix,  it  is  not  necessary  to  have  ^ 

the  prolix  matter  actually  expunged,  before  the  defendant  obtains  an  order  to  disBolve 
the  injunction  upon  the  coming  in  of  his  answer. 
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with  directions  that  it  should  be  reviewed  by  the  Remembrftncer,  and 
that  certain  other  passages  should  be  reported  prolix.* 

In  compliance  with  this  order  the  report  was  accordingly  reviewed, 
and  the  additional  passages  reported  prolix. 

By  order  of  the  6th  of  June,  the  report  was  confirmed,  and  by  another 
order  of  the  same  date,  it  was  referred  to  the  Remembrancer  to  expunge 
the  several  passages  so  reported  prolix.  On  the  8th  of  June,  the 
def(Bndant*s  attorney  issued  and  served  a  rule  to  dissolve  the  injunction 
unless  cause  in  four  days,  upon  the  ground  that  the  defendant  had 
answered  the  bill. 

On  the  10th  of  June,  he  was  served  by  the  plaintiflTs  attorney  with 
a  notice  cautioning  him  against  proceeding  under  the  order  of  the  8th, 
which,  it  was  alleged,  was  irregular,  and  requiring  him  to  vacate  it;  and 
on  the  12th  of  June,  the  plaintiff's  attorney  issued  and  served  a 
summons  for  all  parties  to  attend  before  the  Remembrancer  on  the  17th, 
to  proceed  under  the  order  to  expunge,  and  at  the  same  time  served 
another  cautionary  notice,  to  which  no  reply  having  been  returned,  he, 
on  the  13th,  served  notice  of  the  present  motion. 

It  farther  appeared,  that  after  service  of  this  notice  the  plainti£P  had 
filed  exceptions  to  the  answer. 

Mr.  Murphy^  in  support  of  the  motion.  The  plaintifi^'s  attorney 
states  in  his  affidavit,  that  he  was  advised  he  could  not  safely  proceed 
upoo  the  answer  until  the  passages  reported  prolix  had  been  expunged ; 
Dyer  v.  Dyer  (a). 

Mr.  Lane  and  Mr.  F.  W.  Walsh,  for  the  defendant.  It  is  obvious  that 
the  plaintiff's  object  is  to  throw  the  defendant  into  the  long  vacation,  as 
four  sitting  days  must  elapse  from  the  service  of  the  rule  to  dissolve 
the  injunction,  before  it  can  be  made  absolute.  But  the  entry  of  the 
rule  to  dissolve  before  the  prolix  matter  has  been  expunged,  is  not 
irr^ular ;  Kenny  v.  Barnwell  (b).  That  was  a  motion  in  every  respect 
similar  to  the  present.  It  was  there  contended,  that  at  the  time  of 
obtaining  the  order  to  dissolve  the  injunction,  the  answer  was  not 
perfect,  the  impertinent  matter  not  having  been  expunged.  But  the 
Court  said,  that  as  the  Master's  report  pointed  out  the  impertinent 
matter  by  particularising  the  lines  and  words  impertinent,  it  was  not 
necessary  to  have  it  actually  expunged  before  this  order  was  moved  for ; 
although  pending  the  reference,  the  defendant  could  not  have  moved 
it,  for  at  that  time,  it  could  not  appear  what  part  of  the  answer  was  to 
remain  on  record.  In  Raphael  v.  Birdwood  (c),  Lord  Eldon  said,  the 
plaintiff  can  expunge  the  impertinence,  but  the  defendant  cannot. 


1839. 
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{a)  1  Mer.  1. 


(6)  2  Cox,  26. 
•  See  the  preceding  case. 


(< )  1  Swans.  231. 
^     t 
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Pending  this  very  motiofn  the  plaintiff  ha9  filed  exceptions  to  the 
answer,  apprehensive  lest  the  defendant  should  succeed  in  dissolving 
the  injunction. 

Richards,  B.* — If  it  were  necessary  to  lay  down  a  rule,  I  would  be 
disposed  to  adopt  the  reasoning  in  the  ca^e  cited  from  Cox;  for  where 
you  have  the  Officer's  report  finding  the  very  words  that  are  prolix,  and 
particularising  the  passages,  by  describing  them  as  beginning  with  acertain 
word  in  a  certain  page,  and  as  ending  with  a  certain  word  in  a  certain 
page,  it  is  plain  that  it  can  be  easily  and  at  once  ascertained  what  portion 
of  the  answer  is  prolix,  and,  therefore,  I  can  see  no  reason  why,  pending 
a  rule  to  expunge  the  prolix  matter,  a  defendant  should  not  be  at  liberty 
to  obtain  an  order  to  dissolve  the  injunction.  I  would  be  disposed  to 
hold,  generally,  that  it  was  competent  for  a  party  to  act  upon  the  answer 
without  having  the  passages  reported  prolix  actually  expunged.  But 
in  this  case,  I  am  not  necessitated  to  go  the  length  of  laying 
down  any  general  rule  upon  the  subject. 

It  is  too  much  to  say  that  the  plaintiff  should  be  permitted  to  derive  an 
advantage  from  his  own  default.  The  report  was  confirmed  on  the  6th 
of  June,  and  the  plaintiff  had  the  carriage  of  the  order  referring  it  to  the 
Officer  to  expunge  the  prolix  matter.  Instead  of  issuing  a  summons 
to  have  the  matter  expunged  immediately,  he  does  not  issue  a  summons 
for  that  purpose  until  the  1 2th,  requiring  the  parties  to  attend  on  the 
17th  of  June.  There  was,  therefore,  gross  delay  on  his  part,  and  yet 
he  now  insists  that  the  defendant  was  not  at  liberty  to  enter  the  side- 
bar rule  to  dissolve  the  injunction.  Whatever  the  general  rule  may 
be,  I  consider  this  a  case  special  in  its  circumstances.  And  as  this 
motion  seems  quite  irregular,  it  must  be  refused  with  costs. 


Solun» 


Friday y  June  21  st 
COSTS— CAUSE— CREDITOR— PRACTICE. 


Marquis  of  Downshire  v.  Tyrrell  ;  and  Parker  o.  Tyrrell. 

Whore  a  cause  ''  "'^  ^^  *"  application  on  the  part  of  Alexander  Boyle,  the  assignee 

in  A  Inch  there  of  F.  Parker,  to  draw  out  a  sum  of  money,  under  an  allocation  report, 

cree     to    ac-  which  was  decreed  to  the  said  Alexander  Boyle  in  the  first  cause. 

abandoned^b*  ^  ^^^^^  notice  was  served  on  the  part  of.  one  Rafferty,  who  was  also 

the      plaintiff  a  reported  creditor  in  the  first  cause,  that  so  much  of  the  funds  to  which 

therein,    who, 

without      any 

restraining  order  having  been  served  upon  him,  came  in  and  proved  his  debt  in  another 

cause  -  iieldf  that  a  defendant  in  the  abandoned  cause  (a  creditor  whose  demand  was 

puisne  to  that  of  the  plaintiff),  was  not  entitled  to  have  the  costs  incurred  by  him  in  the 

abandoned  cause  paid  out  of  the  plaintiff's  portion  of  the  fund  brought  into  Court  in  the 

other  cause. 

^<  mtf/e. — The  defendant  should  have  applied  for  the  carriage  of  the  decree  in  the  aban- 
doned cause,  and  had  his  costs  added  to  his  demand. 
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Boy]«  was  entitled  shoald  be  retained  in  Conrt,  as  woald  be  sufficient 
to  discharge  the  costs  of  the  said  Rafferty,  who  was  made  a  defend- 
ant in  the  second  caose.  It  appeared  that  the  second  cause  was  insti- 
tuted by  Parker,  to  raise  the  amount  due  to  him  on  foot  of  two 
annnities  granted  in  the  year  1819  ;  and  that  in  this  cause  Rafferty  was 
made  a  defendant,  as  claiming  under  a  mortgage  made  by  the  inheritor 
IB  the  year  1820.  A  decree  to  account  was  pronounced  in  the  second 
cause,  but  Parker,  the  plaintiff  in  that  cause,  abandoned  the  decree, 
and  came  in  under  the  decree  in  the  first  cause,  and  proved  his  demand. 

Mr.  21  B.  C  Smithy  Q.  C,  for  Rafferty. — The  plaintiff  in  the  second 
cause  has  abandoned  the  decree  to  account  obtained  by  him  therein. 
He  had  no  right  to  do  so,  without  taking  some  means  to  provide 
for  the  costs  incurred  by  Mr.  Rafferty,  whom  he  has  made  a  de- 
fendant ;  there  was  no  order  of  the  Court  obliging  the  plaintiff  in 
the  second  cause  to  come  in  and  prove  the  demand  in  the  first  cause ; 
and  he  could  not  have  been  compelled  to  do  so,  without  having  the 
costs  incurred  in  the  second  cause  added  to  his  demand ;  the  Court 
would,  upon  a  proper  application,  have  allowed  him  also  to  add  the 
costs  of  the  other  parties  whom  he  had  made  defendants.  Mr.  Parker 
has  not  done  this  ;  and  unless  the  fund  reported  due  to  him  be  retained 
in  Court,  Rafferty  will  be  left  without  any  remedy  for  his  costs. 

Mr.  W»  Brooke^  Q.  C,  and  Mr.  B.  C.  Lloyd^  contra. -~^\x,  Raf- 
ferty *s  application  cannot  be  sustained  on  any  principle.  A  decree  to 
account  was  pronounced  in  the  second  cause,  which  is  as  much  the 
decree  of  the  defendant  as  of  the  plaintiff;  and  if  the  plaintiff  neglected 
to  carry  on  that  decree,  any  other  party  in  the  cause,  by  doing  so,  would, 
upon  application,  have  obtained  the  carriage  of  it,  and  the  defendant  would 
have  had  his  costs  decreed  to  him ;  so  that  the  defendant  is  as  much 
gailty  of  neglect  in  not  proceeding  on  the  decree  as  the  plaintiff.  More- 
over, even  suppose  he  had  done  so,  all  he  could  have  gained  would  be,  to 
have  his  costs  decreed  to  him  in  the  same  priority  with  his  demand,  but 
not  out  of  the  fund  decreed  to  the  plaintiff  in  the  second  cause,  who  is  a 
prior  creditor  to  him. 

Richards,  B.* — The  arguments  used  by  the  counsel  for  Mr.  Boyle 
are  quite   decisive  against   Mr.  Rafferty's  application.     Rafferty  is  a 
puisne  creditor,  and  he  never  could  have  obtained  his  costs  out  of  the 
funds  decreed  to  a  prior  creditor.     Besides,  he  has  not  taken  the  proper 
steps  to  secure  his  costs.     It  was  quite  open  to  him,  when  the  plaintiff 
abandoned  the  decree  in  the  second  cause,  to  have  applied  for  the  car- 
riage of  that  decree,  and  then  his  costs  would  have  been  added  to  his  debt. 
No  rule  on  the  motion  of  the  said  C.  Rafferty,  without  prejudice 
to  any  application  he  may  be  advised  to  make  to  have  his  costs 
in  the  cause  of  Parker  v.  Tyrrell  added  to  his  demand. 
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DOWNSHIRE 
V. 
TYRRELL. 


•  Solus. 
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'.^  CASKS  IN  THE  EQLITV  EXCHE4jL'Ea. 

Ttiftd^y.  Dtttm'^  3d. 

I-IIA'IK  r,-PS'','^F,^?-=EEVKR_PR'iE':L'TION— PEP.JVBT— SETTIXG 
A-'I'.tE  PK'if  EEDINGS— (.f'-T-^AFFrriAVlT  OF  ~ERVICE  OF  PBO- 
<  >--^— IRKF:<ii;LA!:ITV— TITHE  Cf.MPOslTIO.V— ABATEMENT  OF 
.■■L"IT-  =  (,'iCI,.-TEATI0N-ATTOI:NET. 

J.IME.4  Eaax  mnd  Tbe  Right  Rer.  Loho  Akchbiihop  op  Cashbl, 

PUiotiff* : 

Thomas  Doiiertv  and  othns,  DefendaoU. 

a  Tiii^  was  a  molion  on  behalf  of  el«ren  of  the  defendant*,  gainst  the 
'•^'"  lurfiting  plaintiff,  Jamei  Egan,  and  bii  attorner,  William  ^an,  for 
fir  the  citti  and  ex[ien*«*  of  all  proceedings  taken  bjr  the  applicants  to  set 
i  i,  a*ide  (be  proc«**  in  thi*  caaie,  including  the  co«(s  of  the  proteoalioa  of 
'"f    Ihe  process- Mr rer  for  perjary,  and  of  the  motion.     There  was  a  cross 

i,r  inutioa  on  the  part  of  the  plaintiff,  to  set  aside  the  abmlnle  order 
'  ^'  obtained  bf  the  said  defendants,  to  rac&le  the  process  in  this  came. 
riM  Tbe  following  were  the  principal  facts  of  the  case,  as  they  appeared 
',1'^,  from  the  sereral  notices,  affidarits,  and  other  doeaments  relied  upon. 
'  I-  Tbe  bill  in  this  caa^e  was  filed  on  the  3d  of  April,  1838,  in  the  names 
„;■  of  James  Egan,  as  seque«trator  of  the  Rev.  William  Parsons,  who  was 
Rector  of  ibe  pari>b  of  Solliheadbeg,  in  (he  county  of  Tipperary ;  and 

ti>    alto  in  (he  nbrneofthe  Archbishop  of  Cashel,  against  the  applicants  and 
'  ]„    several  other  occopiers  of  lands  in  that  paH>h,  for  the  purpose  of  reco- 
vering the  arrears  of  tithe  composition  for  tbe  years  IS34,  1635,  1836, 
'^..'r    and  lM37. 

'^  The  affidavits  of  the  proci-ss- server,  James  U'Counell,  sworn  in  Tip- 
riii-  perary  on  the  S4tb  of  April,  lij3S,  but  not  filed  in  Dublin  until  the  28th 
,.ir.  of  .May  following,  deposed  to  service  of  aubpcenas  upon  twelve  of  the 
'  "'  defendants  in  this  cause,  in  the  town  of  Tipperary,  on  tbe  5th  of  April 
MiilT  preceding,  being  only  the  second  dayaAer  the  filing  of  the  bill.  Upon 
'['''    tbiBo  alfidaviis,  Mr.  William  Kgan,  the  attorney  upon  record  for  both 

•••i-    the    plaintiffs,    and    who    was  brother  of  the   plaintiff  James    Egan, 

(,_    bad  entered  process  up  to  nn  atlacbment,  and  was  about  to  issue  com- 

of  tfa«  process-servtr,  over  which 

■i*h,  and  of  the  ArchUKh™  of  the   diwi-e  — //Wrf    that  the  dtfendants 
ilh  their  motion  for  ciuitH,  although  tbe  Archliifhnp  hud  died,  the  hill  har- 
ihout  his  fanelioo,  hcheiujt  a  mere  nomlnnl  p-i'lv  lo  <he  auil,  and  neither 
e«  imr  hix  aiicce-Tior  buiiiB  intere'it  .1  in  the  ri'suli  uf  ihe  rantion. 
tawere  notre<tuireU  to  en'.er  an;  apiieurance  to  eutitle  ihcm  to  hringfor- 

aflidavit  uf  ihe  procr^i^rtrTer  is  cnnclDciTe  ax  to  (he  fact  o(  seniee,  until 
perjuiy  ban  lalen  plncc;  and  allhoujrh  rach  aflidaiit  should  eventually 
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missions  of  rebellion  against  the  applicants,  when,  upon  the  1 2th  of  Jnne, 
IdSSy  they  caused  notices  of  two  motions  to  be  issued.  By  one  of  these 
notices,  after  stating  that  the  applicants  had  never  been  served  with 
any  subpcsna,  and  that  they  were  not  liable  to  the  plaintiffs'  de« 
mands  in  this  cause,  the  plaintiffs*  attorney  was  required  to  vacate  the 
process  entered  against  the  applicants,  and  to  strike  their  names  out  of 
the  bill ;  and  the  attorney  for  the  applicants  offered,  in  case  the  process 
was  vacated,  to  enter  appearances  and  file  answers*  for  the  applicants 
forthwith  ;  and  the  notice  also  stated,  that  if  not  acceded  to  within  two 
days,  a  motion  would  be  made  to  vacate  the  process  entered  against  the 
applicant.  The  other  notice  was  to  the  effect,  that  a  motion  would  be 
made,  on  behalf  of  the  applicants,  to  take  the  aflSdavit  of  the  process- 
server  ofi^  the  file,  in  order  that  he  might  be  prosecuted  for  perjury  at  the 
ensuing  Clonmel  Assizes. 

Upon  the  14th  of  June,  1838,  each  of  the  applicants  filed  an  affidavit, 
in  which  he  stated,  that  he  had  been  recently  informed  he  was  made  a 
defendant  to  the  bill  filed  in  this  cause ;  that  he  had  never  been  served 
with  any  snbpcena ;  that  he  believed  he  was  not  liable  to  the  plaintiffs' 
demands ;  that  he  was  ready  to  appear  and  answer  the  bill,  but  sub- 
mitted that  he  ought  not  to  pay  the  costs  of  process  entered  upon  an 
affidavit  of  service  which  was  false. 

Upon  the  16th  of  June,  1838,  an  affidavit  was  filed  by  William 
Usher,  on  behalf  of  the  plaintiffs,  in  which  he  stated  that  he  had  been 
employed  by  the  plaintiffs'  attorney  to  procure  the  service  of  subposnas ; 
that  the  said  O'Connell  was  strongly  recommended  as  an  honest  and 
correct  man  ;  that  he  was  certain  the  subpceoas  had  been  duly  served  as 
stated  in  O'Connell's  affidavit ;  and  that  the  names  of  all  the  applicants 
appeared  as  tithe-payers  in  the  applotment-book  of  the  parish. 

Upon  the  19th  of  .June,  1838,  two  conditional  orders  were  made  in 
Court  by  Baron  Richards :  the  one,  to  take  the  process-server's  affidavits 
off  the  file,  unless  cause  within  ten  running  days  after  service,  and  cause, 
(if  any)  to  be  shewn  in  Chamber ;  and  the  other,  to  vacate  the  process, 
unless  canse  within  ten  sitting  days  after  service. 

The  conditional  order  to  take  the  affidavits  off  the  file,  was  shortly 
afterwards  served  upon  O'Connell  and  the  plaintiffs'  attorney;  and,  on 
the  29th  of  June,  1838,  a  motion  was  made  before  Baron  Richards,  in 
Chamber,  to  shew  cause  against  that  order.  Upon  that  occasion,  the 
seal-book  of  the  Court,  in  which  the  date  of,  and  sum  paid  upon,  the 
sealing  of  each  subpoena  is  entered,  was  produced  by  the  Officer,  the  late 
Mr.  Jafkson,  at  the  instance  of  the  counsel  for  the  applicants  ;  and,  upon 
inspection,  it  appeared  that  one  subpoena  only  was  sealed  and  paid  for 
on  the  3d  of  April,  1838,  in  a  cause  of  Egan  v.  Coffey.  It  did  not 
then  appear,  from  the  seal-book,  that  any  other  subpsena  had  been 
sealed  or  paid  for  in  that  cause  on  or  before  the  5tli  of  April.     There 
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other  defendants,  positively  denied  the  charge  of  bribing  or  collusion 
with  the  process-server,  and  relied  upon  the  affidavits  of  their  attorney 
and  of  Michael  Hickey  to  shew,  that  after  the  making  of  the  absolute 
order  of  the  29th  of  Jane,  1838,  William  Egan  had  advised  O'Conneli 
to  keep  out  of  the  way,  to  avoid  the  inconvenience  of  lying  in  prison 
until  the  ensuing  Summer  Assizes,  and  also  relied  upon  the  said  affi- 
davit of  William  Usher,  of  the  Idth  of  June,    1838,  and  upon  certain 
affidavits  made  by  O'Connell,  in  a  cause  in  the  Queen's  Bench,  oi  Parsom 
V.  RyoHj  and  which  affidavits  were  sworn   in  Dublin,  and  signed  and 
verified  by  William  Egan  on  the  6th  of  June,   1838,  as  well  as  upon 
some  admissions  contained  in  the  affidavits  of  William  Egan  and  of 
Usher ;  from  all  which  it  might  be  inferred  that  William  Egan,  contrary 
to  his  affidavits  upon  the  subject,  had  been  in  communication  both  with 
O'Connell  and  Usher  subsequent  to  the  time  when  the  affidavits  of 
service  were  sworn,,  and  had  been  to  some  extent  instrumental  in 
preventing  the  trial  of  O'Connell  at  the  Summer  Assizes  of  1838.     The 
defendants  also  produced  the  affidavits  of  three  persons  to  contradict 
the  affidavits  of  William  Egan,  that  he  had  not  any  notice  of  the  con- 
ditional order  to  vacate  the  process  before  it  was  made  absolute.     It 
appeared  from  an  affidavit  of  William  Egan,  that  Usher  had  been  the 
tithe  proctor  of  the  Rev.  William  Parsons;  that  he  became  his  creditor, 
and  had  employed  William  Egan  to  issue  a  sequestration  to  levy  the 
amount  of  his  debt ;  and  that,  therefore.  Usher  was  substantially  the 
real  plaintiff  in  the  suit.      It  was  also  stated  in  an  affidavit  of  the 
plainti£Bs*  attorney,  that  before  the  bill  in  this  cause  was  filed,  he  had 
caused  lists  of  the  tithe  payers,  including  the  names  of  the  defendants 
in  this  cause,  to  be  posted  at  the  police-station  and  post-office  of  the 
town  of  Tipperary,  and  that  he  had  caused  letters  addressed  to  each  of 
the  defendants  to  be  put  into  the  Tipperary  post-office,  apprising  them 
of  their  liabilities,  but  which  letters  they  had  neglected  to  release. 

The  seal-book  was  produced  and  minutely  examined  by  the  Court, 
on  the  29th  of  November,  1839,  when  this  motion  was  opened;  it  then 
appeared  that  opposite  to  the  above  entry  of  one  subpoena,  under  the 
date  of  the  3d  of  April,  1838,  the  late  Seal  Keeper  had  on  the  5th  of 
July,  1838,  written,  *'  Error ; — this,  should  be  three  subpoenas :"  but 
after  a  good  deal  of  discussion  and  investigation,  and  although  an  ex-* 
planatory  affidavit  was  made  by  the  plaintiffs'  attorney  on  the  30th  of 
November,  1 839,  after  the  motion  had  been  opened,  in  which  affidavit 
he  stated,  that  he  issued  and  sealed  five  subpoenas,  and  sent  the  same 
down  to  Tipperary  on  the  3d  of  April,  1838;  the  result  was  as  stated 
in  the  judgment  of  Baron  Pennefather  (a),  that  the  Court  did  not 
appear   to  consider   the  conduct  of  the  plaintiffs*  attorney  free  from 


(a)  Vide  infra. 
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nispicion,  or  his  ezplanatioiis  as  to  the  issaing  and  sealing  of  the  sab- 
pcBoas  satisfactory.  The  applicants,  in  addition,  relied  upon  certain 
proceedings  in  Michaelmas  Term  1838,  in  three  cases  in  the  Qneen's 
Bench,  oi  Parsons  v.  John  Byan,  Parsons  ?.  Daniel  R^/ant  and  Parsons  v. 
Croughy  in  which  the  proceedings  against  the  defendanto,  founded  apon 
the  affidavits  of  0*Conne]J,  had  been  set  aside  on  the  ground  of  non- 
service,  and  in  one  instance  with  costs  personally  against  William  Egao» 
the  plaintifis'  attorney. 

Novtmber^  29£A. 

Mr.  71  B.  C  Smith,  Q.  C,  for  the  defendants,  stated  the  facts  is 
support  of  the  motion.  Unless  the  Coait  will  decide  this  case  against  the 
plsintiff  and  his  attorney  upon  the  special  facts,  the  important  question 
is  raised,  whether  a  defendant,  who  has  succeeded  in  convicting  the 
proeesa-serrer  for  perjury,  can  recover  against  the  plaintiflF  all  costs 
incurred  in  setting  aside  the  process,  including  the  costs  of  the  prose- 
cution ?     It  does  not  appear  that  such  a  case  has  ever  arisen  either  in 
England  or  in  this  country,  but  in  Smith  v.  Kelleti  (a),  the  Court  of 
Qoeen's  Bench  mode  an  order,  that  the  costs  of  the  proceedings  and  of 
the  motion  to  set  them  aside  should  abide  the  event  of  the  prosecution 
of  the  process-server,  under  which  order  the  defendant  in  that  case  would 
have  been  entitled  to  costs,  if  a  conviction  had  afterwards  taken  place. 
In  Wyaifs  Pr.  Beg,  (h)  and  Howard^  Eq.  Excheq.  Pr,  (c),  it  is  laid 
down,  tliat  if  process  of  contempt  is  irregularly  issued,  or  any  irregular 
proceeding  had,  the  party  aggrieved  is  entitled  to  his  costs.     The- 
process-server  is  employed  by  the  plaintiff,  and  however  innocent  the- 
plaintiff  may  be,  he  must  be  considered  as  responsible  for  the  acts  and 
misconduct  of  his  agent.     The  defendants  are  also  entitled  to  the  costs 
incurred  by  them  in  prosecuting  the  process-server,  such  prosecution 
being  required  by  the  practice  of  this  Court  as  a  condition  precedent  to 
letting  aside  the  process ;  besides,  when  the  plaintifis'  attorney  neglected 
to  comply  with  the  defendants'  notice  of  the  12th  of  June,  1838,  re« 
quiring  him  to  vacate  the  process  and  offering  to  file  answers  forthwith, 
it  must  be  considered  that  an  issue  was  joined  between  the  parties  upon 
the  fact  of  service  or  non-service,  the  most  satisfactory  mode  of  trying 
such  issue  being  by  prosecuting  the  process-server  in  a  Criminal  Court. 
It  is  a  general  rule  that  the  costs  of  an  issue  out  of  a  Court  of  Equity 
will  abide  the  event,  and  although  this  Court  has  no  direct  jurisdiction 
oTcr  the  costs  of  proceedings  in  another  Court,  it  has  full  power  to 
order  a  party  to  a  suit  in  this  Court,  to  pay  the  costs  of  an  issue  in 
which  he  fails,  and  which  was  rendered  necessary  by  his  own  conduct. 
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(a)  Cra^f,^  Dir,  A.N.C.  45S. 

(c)  P.  m. 


(6)  P.  14ff. 
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It  is  submitted,  however,  that  without  deciding  the  abstract  qoestion, 
the  Court  would  be  fully  warranted,  by  the  special  circumstances  of 
this  case,  in  making  an  order  that  the  plainti£P  and  his  attorney  shall 
pay  to  the  applicants  all  the  costs  they  seek  by  their  motion.  The  time 
of  the  issuing  and  sealing  of  the  subpoenas  in  this  cause  remains  un- 
explained, notwithstanding  the  special  notice  of  the  30th  of  January  last, 
and  there  are  some  other  suspicious  circumstances  which  still  require  ex- 
planation.The  defendants  are  quite  regular  in  making  this  motion,  without 
having  appeared  in  the  cause,  upon  the  principle  that  a  party  in  contempt 
has  a  right  to  come  in  and  shew  that  the'proceedings  placing  him  in  con- 
tempt are  altogether  void  and  irregular.  King  v.  Bryant  (a);  Davidson 
▼.  Marchioness  of  Hastings  (5). 

December,  2nd  and  Sd. 

Mr.  Bennett,  Q.  C,  and  Mr.  i?.   C  Walker,  contra. — This  Court 
has  no  jurisdiction  over  the  costs  of  a  criminal  prosecution,  and  with 
respect  to  the  other  costs,  there  is  no  reported  case  deciding  that  a 
plaintiff  is  responsible  for  the  misconduct  of  the  process-server,  or  that 
he  is  liable  to  costs,  if  the  affidavit  of  service  should  prove  false.     The 
rule  of  all  the  Courts  is,  that  the  affidavit  of  the  process-server  is  con- 
clusive upon  the  fact  of  service.     The  process  is  never  set  aside,  nnless 
the  defendant  makes  a  positive  affidavit  of  merits,  and  that  he  was  not 
served,  and  in  such  case  only  upon  payment  of  the  plaintiff*s  costs ; 
Persse  v.  Johnson  (c).      The  case  of  Mr.  Maunsell  of  Tervoe  (J)  was 
one  of  very  great  hardship,  and  although  he  positively  denied  he  was 
ever  served  with  process,  and  his  word  could  not  be  doubted,  this  Court 
held  the  process-server's  affidavit  conclusive,  and  would  only  let  him 
in  to  plead  upon  a  positive  affidavit  of  merits  and  payment  of  the 
plaintiffs*  costs.     In  the  present  case,  the  applicants  swear  only  that  they 
believe  they  are  not  liable ;  but  their  liability  is  established  beyond  all 
question  by  the  applotment-book,  in  which  their  names  are  all  men- 
tioned as  subject  to  the  tithe  composition  claimed  by  the  bill.     Those 
cases,  in  which  a  party  has  been  ordered  to  pay  the  costs  occasioned  by 
his  own  irregularity,  do  not  apply  to  the  present  case,  because  the  plain- 
tiffs* proceedings  are  all  perfectly  regular;  audit  would  be  attended 
with  very  serious  inconvenience  to  the  administration  of  justice,  if  an 
innocent  plaintiff  were  to  be  held  responsible  for  the  acts  or  false  swear- 
ing of  a  process-server  over  whom  he  has  no  control.     The  plaintiffs* 

(fl)  3  Myl.  &  Cr.  191 .  (6)  2  Keen,  609. 

See  also,  Mackreth  v.  Nicholson,  19  Ves.  367.     Menzie^  v.  Rodrigues,  1   Price,  92. 
Halpin  v.  Hamilton,   I   Hog.   103.       Denny  v.   O'Connell,  1  Sa.  &  Sc.  116,   and 

Green  v.  Hogan,  Ibid.  118.  n. 

(r)  Jones  Excheq.  Rep.  120.  (rf)  Not  reported. 
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attorney  took  every  possible  precaution  to  ascertain  the  character  of  the  1839. 
process-server,  before  he  was  employed  to  serve  the  subpcsnas  in  this 
suit,  and  had  every  reason  to  consider  the  result  of  such  inquiries  satis  • 
factory.  He  also  caused  notices  to  be  posted,  and  letters*  to  be  sent 
to  each  of  the  defendants,  before  this  bill  was  filed,  apprising  them  of 
their  liabilities,  and  requiring  payment  of  the  amount.  The  applicants 
do  not  deny  that  they  were  fully  aware  that  proceedings  were  about  to 
be  taken  against  them.  The  imputations  attempted  to  be  cast  upon  the 
plaintiffs'  attorney  are  altogether  unfounded.  The  confusion,  as  to  the 
sealing  of  the  subpcsnas  in  this  cause,  is  owing  entirely  to  the  mistake 
of  the  late  Seal  Keeper,  and  the  other  charges  made  against  the  plain - 
tifEs*  attorney  have  been  satisfactorily  contradicted  by  his  affidavits.  It 
woold  be  monstrous  to  hold  an  attorney  personally  liable  for  any  mis- 
earriage  which  may  take  place  in  the  proceedings  through  the  miscon- 
duct of  a  process-server,  or  neglect  of  the  Seal  Keeper,  who  is  an  Officer 
of  the  Court.  The  plaintiff  and  his  attorney  are  free  from  all  blame, 
having  done  all  in  their  power  to  insure  regularity  in  their  proceedings ; 
and  unless  they  can  be  convicted  of  subornation  of  perjury,  it  would  be 
most  nnJQSt  to  hold  them  responsible  for  perjury  committed  by  the  pro- 
cess-server. But  that  abstract  question  does  not  arise  here,  because  the 
case  of  the  applicants  is  full  of  suspicion.  The  excitement  of  the  pea- 
santry upon  the  subject  of  tithes  has  been  a  matter  of  notoriety  through- 
out the  country,  and  especially  in  this  Court.  Hundreds  have  perjured 
themselves  to  get  rid  of  what  they  call  an  odious  impost ;  and  it  is 
highly  probable  that,  in  the  present  case,  the  process-server  was  pre- 
vailed opon  to  attorn  to  the  opposite  side,  to  sell  himself  to  the  defend- 
ants in  this  cause,  and  to  plead  guilty,  for  the  sole  purpose  of  enabling 
the  applicants  to  succeed  upon  this  motion.  It  is  impossible  to  assign 
any  other  motive  which  could  have  actuated  this  process-server  to 
persist  in  pleading  guilty,  since  the  heaviest  sentence  has  been  pro- 
nounced which  could  have  been  passed  upon  him  if  he  had  taken  the 
chance  of  a  trial.  Besides,  it  does  not  appear  at  what  time,  or  by 
what  means  this  process-server  was  arrested  before  the  last  assizes ;  and 
no  intimation  of  such  arrest  was  given  to  the  plaintiffs'  attorney, 
although  he  had  opposed  the  motion  in  Chamber  to  take  the  affidavits 
off  the  file,  and  had  long  since  sworn  that  he  had  instructed  eminent 
counsel  to  conduct  the  defence,  and  intended  himself  to  be  present  at 
the  trial.  It  cannot,  therefore,  be  said,  that  a  bona  fide  conviction  of 
this  process-server  has  taken  place;  but  it  must  be  considered  that  he 
has  been  induced  by  the  applicants  to  persist  in  pleading  guilty,  in  order 
to  answer  their  purpose  of  heaping  costs  upon  the  plaintiff,  and  in  the 
expectation  that,  through  their  intercession,  he  would  find  no  difficulty 

•  See  Rcdpath  v.  WilUaTii,  3  Bing.  O.  S.  442, 
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in  obtUBiog  a  speedy  releste.  This  motion  is  altogether  irregolar, 
being  made  in  a  sait  which  has  long  since  abated  by  the  death  of  the 
late  Archbishop  of  Cashel,  who  was  a  necessary  party  ;  Jom9  v.  BoT" 
rett(ay.  Moreover,  the  caose  is  entirely  at  an  end  by  the  effect  of  the 
Tithe  Abolition  Act  (6),  ^^^  of  the  memorial  which  had  been  pre- 
sented to  the  Lord  Lieotenant,  in  Privy  Coancil,  for  relief  under  that 


Mr.  Vincent  SeuUy^  in  reply. — The  objects  of  this  motion  are  two- 
fold : — First,  to  charge  the  plaintiff  with  the  costs  of  these  proceedings, 
apon  the  ground  that  he  is  responsible  for  the  acts  of  the  process-server, 
who  is  his  agent  and  special  bailiff,  and  apon  the  fiuniliar  principle, 
that  <<if  one  of  two  innocent  persons  is  to  suffer  by  the  frand  of  a  third, 
^the  person  who  employs  the  fraudulent  i^nt  most  suffer,  rather 
*<  than  he  who  did  not  employ  him ;"  Nixon  r.  BamiUon  (e).  Secondly, 
to  ^x  the  plaintifis'  attorney  personally  with  the  costs,  upon  the 
ground  of  his  culpable  misconduct,  and  the  suspicions  circumstances  at- 
tached to  his  acts  from  the  commencement  of  the  proceedings.  Upon 
public  and  constitutional  grounds,  the  Court  has  no  right  to  assume  au- 
thority over  any  subject,  unless  he  has  been  made  amenable  to  its  Jnris* 
diction  by  the  r^nlar  service  of  process ;  and  if  the  Court,  for  its  own 
convenience,  lays  down  a  technical  rule,  that  the  process  server's  affidavit 
is  to  be  regarded  as  conclusive  upon  the  fact  of  service,  until  a  con  vie* 
tion  of  the  process-server  shall  have  taken  place,  it  must  be  upon  the 
implied  contract,  that  the  Court  will  fully  indemnify  a  defendant  who  is 
thus  driven  to  incur  the  expense  of  a  prosecution,  in  case  he  should  even- 
taally  succeed  in  establishing  that  no  process  was,  in  fiiet,  ever  served, 
and  that,  therefore,  he  was  never  amenaUe  to  the  jurisdiction  of  the 
Court.  But,  in  the  present  case,  the  necessity  of  prosecuting  the 
process-server  was  imposed  upon  the  applicants,  not  only  by  the  prac- 
tioe  of  the  Court,  but  also  by  the  act  of  the  plaintiff,  in  refusing  to  com- 
ply with  the  notice  of  the  12th  of  June,  1838,  by  which  the  applicants 
offered,  if  the  costs  of  process  were  waived,  to  enter  appearances  and 
file  their  answers  forthwith;  and  thus  the  plaintiff  compelled  the  appli" 
cants  to  trjf  an  issue  which  has  been  found  in  their  favor.  Shortly  after 
the  service  of  that  notice,  each  of  the  applicants  made  an  affidavit,  posi- 
tively denying  the  fact  of  service,  and  the  plaintiff's  attorney  acted  most 
unreasonably  in  not  being  content,  upon  such  proof  of  non-service,  to 
accede  to  the  terms  offered  by  the  notice,  and  which  have  been  granted 
in  other  cases  upon  less  satisfactory  evidence,  as  appears  from  the  orders 


(a)  Bunb.  192. 

See,  also,  EagU  on  Tithes^  841 ;  Plowd.  on  Tithes,  418. 
(6;  1  &  2  Viet.  c.  109«  (c)  1  Ir.  £q.  Rep.  67. 
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in  Penu  t.  Johukm  (a),  FaUon  t.  Cox  (b),  and  Waish  v.  Hewton  (c), 
in  which  cases  the  proceedings  were  set  aside,  without  costs,  and  the 
defeodants  were  let  in  to  plead,  upon  affidavits  of  merits,  and  that  they 
had  not  been  served,  although  no  conviction  of  the  process-server  had 
taken  place.  In  WtUon  v.  Wilton  (d),  the  defendant  was  let  in  to  plead, 
npon  pa3^ent  of  costs,  but  it  does  not  appear  that  he  had  prosecuted  the 
process-server,  or  even  offered  to  do  so.  The  same  observation  appUen 
to  the  case  of  Mr.  MaumeU^  of  Terboe,  referred  to  npon  the  other  side.  In 
the  ease  of  Cosffrave  v.  M^DonneU^^  Sir  William  M'Mahon,  M.R., 


1830. 


(a)  Jones  Exch.  Bep.  120. 
(c)  Hayes,  373. 


(h)  Coo.  &  Ale.  24. 
(d)  Batty,  B». 


^  The  following  note  is  taken  partly  from  the  YUAW  Order-Book, 
and  partly  from  the  statement  made  to  the  Court  in  the  principal  case, 
by  the  Solicitor' General  and  Mr.  Fitzgilhon : — 


ROLL&--JaLY  10th,  18S5. 

CosgraveY.  McDonnell, 

In  this  case,  an   inj auction  had 
been  granted  against  the  defendant 
M*Donnell,  to  restrain  him  from 
committing  waste,  by  raising  sand 
and  gravel  upon  certain  lands  in  the 
vicinity  of  Dublin.     A  conditional 
order  for  an  attachment  had  been 
obtained   against    M'Donnell,  for 
breach  of  the  injunction,  grounded 
npon  ao  affidavit  of  personal  ser* 
vice    of  the    injunction   order. — 
M'Doonell  came  in  to  shew  cause 
against  the  attachment,  and  by  his 
affidavit  denied  the  service  of  the 
injonction.     The  motion  was  much 
discussed  on  the   17th,  19th,  and 
24th  of  June,  1 835,  but  the  Mas- 
ter of  the  Rolls  allowed  it  to  stand 
over,  with  liberty  for  M'Donnell  to 
prosecute  for  perjury  the  person 
who  made  the  affidavit  of  servioe. 

McDonnell  having  succeeded  in 
obtaining  a  conviction,  the  motion 
was  again  brought  forward  by  him 
on  the  9th  of  July,  1835,  and  he 
claimed  all  the  costs  incurred  in 
shewing  cause,  including  the  costs 
of  the  prosecution.  M'Donneirs 
right  to  succeed  in  shewing  cause, 
and  also  his  right  to  any  costs,  were 
strongly  opposed  by  the  plaintiff's 
counsel,  upon  the  grounds  that  the 
conviction  was  against  the  weight 
of  evidence,  and  contrary  to  the 
chai^ge  of  Chief  Justice  Bushe,  be" 


fore  whom  the  case  was  tried ;  and 
likewise,  because  the  plaintiff  was  a 
minor.  It  was  stated  by  the  plain- 
tiff's counsel,  and  admitted  on  the 
other  side,  that  although  another 
learned  Judge,  at  the  conclusion  of 
the  Commission,  and  in  the  absence 
of  the  Chief  Justice,  had  sentenced 
the  prisoner  to  imprisonment  for 
six  months,  yet,  npon  the  recom- 
mendation  of  the  Chief  Justice, 
who  felt  dissatisfied  with  the  ver- 
dict, that  sentence  had  been  miti- 
gated to  imprisonment  for  one 
week. 

Sir  Wm.  M'Mahon,  M.R.,  af- 
ter  taking  time  to  consider,  pro- 
nounced his  order  on  the  10th  of 
July,  1835,  whereby  he  allowed 
the  cause  shewn  by  McDonnell 
against  the  attachment,  and  gave 
him  all  his  costs  incurred  in  this 
Court  by  reason  of  the  attachment 
proceedings,  but  not  the  costs  of 
xiSe  prosecution,  stating  that,  upon 
general  principles,  he  felt  himself 
concluded  by  the  verdict  of  the 
jury ;  that  he  was  bound  to  consi* 
der  the  conviction  right,  and  that 
the  party  who  employed  the  pro^ 
cess-server  should  be  responsible 
for  his  default. 

Mr.  Richards,  Q.C.  (now  Baron 
Richards),  and  Mr.FUzgibbon,  for 
the  defendant. 

Mr  Holmes  and  Mr.  Pigot  (now 
Solicitor-General),  for  the  plain- 
tiffs. 


A  defendant 
shewed,  as 
cause  against 
an  attachment 
for  disoheying 
an  injunction, 
that  the  affida- 
vit of  the  per- 
son who  swore 
to  personal 
service  of  the 
injunction  or- 
der was  false, 
and  having 
succeeded  in 
convicting  that 
person  of  per- 
lury,  contrary, 
however,to  the 
charge  of  the 
Judge  who 
tried  the  case : 
Held,  that  the 
defendant  was 
entitled  to  all 
costs  occasion- 
ed hy  the  false 
affidavit,  ex- 
cept the  costs 
of  the  prosecu- 
tion. 
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after  much  oontideralion,  gave  the  defendant  the  costs  of  all  proceedings 
to  an  attachment  for  disobeying  an  injanction  founded  upon  a  false  affi- 
davit of  service  of  the  injunction  order.  It  does  not  appear  that  the 
costs  of  the  prosecution  were  given  to  the  defendants ;  but  there,  the 
conviction  was  contrary  to  the  charge  of  the  Judge  who  tried  the  case. 

The  applotment-book  is  evidence  of  the  amount  of  the  liability  of  the 
lands  described  as  occupied  by  certain  persons,  but  not  that  those  are 
the  persons  liable.  In  this  case,  the  applicants  were,  in  fact,  tenants  from 
year  to  year,  and  their  affidavits  of  non-liability  were  sufficiently  positive 
to  have  entitled  them  to  be  let  in  to  appear  and  answer,  upon  payment 
of  costs ;  but,  after  a  conviction  has  taken  place,  the  Court  has  no  power 
to  require  any  affidavit  of  merits,  the  fact  of  non-service  being  now  con- 
dnsively  established. 

It  is  admitted,  that  it  is  of  course  to  give  the  costs  of  proceedings 
which  are  set  aside  on  account  of  any  irregularity ;  but  it  would  appear 
to  be  a  much  stronger  case  for  making  a  party  pay  costs,  where  his  pro- 
ceedings are  not  merely  irregular  upon  account  of  some  accidental  slip 
or  technical  error,  but  are  utterly  void,  and  fail  altogether,  for  want  of 
any  foundation.  In  the  judgment  and  order  in  Fallon  v.  Cax(a)f  no 
such  distinction  appears  to  have  been  taken.  In  Macreth  y.Niehol' 
son  (b)f  and  Taylor  v.  Phillips  (c),  service  of  process  upon  a  Sunday  was 
held  void,  and  the  proceedings  were  set  aside,  with  costs.  Similar  de- 
cisions have  been  made  at  law,  with  respect  to  services  effected  in  a 
wrong  county  (d). 

In  Frowd  v.  Lawrence  (e),  a  writ  of  attachment,  in  Scoii  v.  Beeeherf/J, 
a  writ  of  injunction,  and  in  Swift  v.  Swift  (g)  a  writ  of  ne  exeat, 
were  set  aside,  with  costs,  for  having  irregularly  issued,  although,  in 
each  case,  the  plaintiff  had  been  guilty  of  a  mere  innocent  mistake.     In 
Black  v.  Creighton  (A),  Sir  A.  Hart,  C,  ordered  the  plaintiff's  solicitor 
to  pay  costs  occasioned  by  his  own  mistake,  without  prejudice  to  any 
daim  he  might  be  able  to  establish  against  his  derk  in  Court.     In 
Dungey  v.  Angoneand  ffemal^i),  the  plaintiff  and  his  solicitor  were 
ordered  to  pay  all  costs  of  a  suit,  as  between  attorney  and  client ;  and 
the  solicitor,  who  had  been  guilty  of  gross  fraud  and  misconduct,  was 
directed  to  shew  cause  why   he  should  not  be  struck -off  the  roll.     In 
Oumeston  v.  Bradwell  {h),  where  process  had  been  served  before  any 
bill  was  filed,  the  plaintiff  and  the  person  who  made  out  the  proceaa 
were  each  ordered  to  pay  the  defendant  10s.  costs. 


(a)  Coo.  &  Ale.  S4.  (6)  19  Ves.  367. 

(r)  3  East,  166. 
(d)  Lio^dr. Smithy  1  Dowl.P.  C.  372;  Udwiehy,  Pragnell,  1  B.Moore,  299. 
(e)  1  Jack.  &  Walk.  666.  (f)  i  Price,  346. 

(g)  1  BaU  &  B.  326.  (h)  2  Mol.  662. 

(0  S  Vefl.ji]D.  304.  (t)  Carey,  46. 
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There  is  nothing  in  the  objection,  that  the  suit  is  long  since  at  an  end  by 
the  operation  of  the  1  Sc  2  Viet  c.  109.  The  several  notices  and  affidavits 
Qsed  to  oppose  this  motion,  prove  that  the  plaintiff  insists  that  the  liability 
of  the  applicants  still  oontinnes ;  and  there  is  no  affidavit  or  document 
before  the  Court,  to  shew  that  any  memorial  has  been  presented  under 
that  act.  Neither  is  there  any  thing  in  the  technical  objection,  thut  the 
suit  abated  by  the  death  of  the  Archbishop  of  Cashel.  This  is  a  motion 
altogether  independent  of  the  suit,  in  which  the  applicants  deny  that 
tbey  have  been  properly  brought  before  the  Court,  and  seek  to  fix  the 
plaintiff  and  his  attorney  with  the  costs  occasioned  by  their  wrongful  act. 
Eren  in  a  suit  regularly  constituted,  a  defendant  may  move  that  a  sor* 
yiving  co-plaintiff  shall  revive  the  suit  within  a  limited  time,  or  pay  the 
defendant  his  costs ;  Carey  v.  Davis  (a),  Adamson  v.  Hall  (b).  There 
must  be  an  analogous  remedy  in  the  present  case ;  bat  it  would  be  use- 
less to  have  the  suit  revived,  since  neither  the  representatives  of  the 
deceased  Archbishop  (c),  nor  the  present  Bishop  of  Cashel,  could  be 
made  liable  for  their  costs,  which,  are  in  the  nature  of  a  personal  wrong, 
and  therefore  die  wkh  the  party  liable.  It  has  been  recently  decided 
in  this  Court  in  the  case  of  Waldron  v.  Garrai,  (d),  that  in  a  suit  con- 
stituted like  the  present,  the  Bishop  is  merely  a  formal  party.  In  that 
case  an  order  was  made  upon  the  sequestrator  to  account  as  the  Officer 
of  the  Court,  and  the  substantial  party.  It  is  remarkable  that  there 
also  the  Bishop  was  dead.  Besides,  this  point  upon  the  abatement  was 
virtually  decided  by  the  order  of  the  12th  of  January  last,  directing 
the  motion  to  stand  for  an  affidavit,  that  the  suit  was  instituted  by  the 
surviving  co-plaintiff  James  Egan.  An  affidavit  to  that  effect  has  been 
made,  and  it  is  sworn,  and  not  denied,  that  the  bill  in  this  cause  was 
filed  without  any  sanction  whatever  from  the  deceased  Archbishop, 
which  would  of  itself  be  a  sufficient  ground  for  fixing  the  plaintiffs' 
attorney  personally  with  the  costsfej.  The  applicants  and  their  attorney 
have  made  several  affidavits,  stating  their  repeated  exertions  to  arrest 
this  process-server,  and  bring  him  to  trial.  They  deny  any  collusion 
with  the  process-server,  and  distinctly  repudiate  the  imputation  made 
by  the  plaintiffs*  attorney,  upon  mere  hearsay  and  belief,  that  the  process- 
server  was  bribed  by  the  applicants  to  induce  him  to  abscond  and  avoid 
his  trial.     With  respect  to  the  allegation  now  made  at  the  bar,  that  the 
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process-server  has  sold  himself  to  the  defendants,  and  that  he  has 
pleaded  g^iltf  in  order  to  seve  their  purposes  upon  this  motion,  it  is 
contrary  to  all  the  probabilities  of  the  case,  and  has  no  foundation 
whatever  in  any  of  the  affidavits  or  other  documents  before  the  Court. 
It  is  absurd  to  presume,  without  any  semblance  of  proof,  that  an  in- 
nocent man  would  betray  his  employers  and  subject  himself  to  such 
severe  and  disgraceful  consequences,  for  the  mere  purpose  of  enabling 
the  applicants  to  succeed  upon  this  motion.  The  defendants  oould  not 
compel  the  process-server  to  defend  the  indictment,  and  indeed  a  plea  of 
guilty  is  much  more  free  from  suspicion  than  if  a  trial  had  taken  place, 
when  a  conviction  could  not  be  obtained  except  upon  the  evidence  of 
the  applicants,  which  circumstance  would,  in  that  case,  be  urged  as  a 
very  strong  objection  to  the  present  motion.  It  is,  therefore,  difficult 
to  conceive  any  case  more  perfectly  free  from  suspicion  than  the  present, 
since  in  every  case  of  this  description,  where  a  trial  takes  places  it  |i 
absolutely  necessary  to  examine  the  defendant,  to  prove  the  fact  of 
non-service.  The  main  grounds  upon  which  it  is  sought  to  fix  the 
pluutiffs*  attorney  personally  with  costs,  on  account  of  his  culpable 
conduct,  are : — First,  the  suspicion  attached  to  the  time  when  the  sob- 
pcsnas  in  this  cause  were  issued  and  sealed.  The  plaintiffs'  attorney 
did  not  attempt  any  explanation  until  after  this  motion  was  opened, 
although  he  was  especially  required  to  do  so,  by  the  notice  of  the  30th 
of  January  last,  and  the  explanation  he  now  offers  is  far  from  being 
satisfactory,  even  upon  the  assumption,  that  the  deceased  Seal  Keeper 
made  a  mistake  in  entering  one  subpcsna  only,  in  place  of  three.  The 
alteration  of  the  5ch  July,  1838,  was  evidently  made  upon  the  sug- 
gestion of  the  plaintiffs'  attorney,  to  inffoence  a  jury,  in  case  the  seal- 
book  should  be  produced  at  the  trial,  but  three  snbpcsnas  will  not 
account  for  the  five  subpcenas  which  are  stated  in  the  last  affidavit  of 
the  plaintiffs'  attorney  *to  have  been  sealed  on  the  3d  of  April,  18S8. 
Secondly,  the  affidavits  of  the  plaintiffs'  attorney,  that  he  had  no 
notice  of  the  conditional  order  to  yaoate  the  process  before  the  15th  of 
November,  when  that  order  was  made  absolute,  are  distinctly  negatived 
by  the  affidavits  of  three  different  persons.  Thirdly,  it  appears  manifest* 
that  the  affidavits  of  the  plaintiffs'  attorney,  that  he  had  no  communi- 
cation with  O'Connell  or  with  Usher  since  the  affidavits  of  service 
were  sworn,  cannot  be  depended  upon  ;  and  it  must  now  be  considered, 
that  it  was  in  consequence  of  the  advice  given  by  the  plaintiffs*  attorney, 
that  O'Connell  kept  out  of  the  way,  and  thus  a  trial  was  lost  at  the 
Summer  Assizes  of  1838.  This  is  a  most  important  consideration  to 
charge  the  plaintiff  and  his  attorney  with  the  costs,  and  it  shews  that  the 
applicants  were  in  a  condition  to  sustain  their  motion,  when  the  notice 
of  the  27th  of  November,  1838,  was  served^  although  a  conviction  had 
not  then  taken  place. 
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This  18  a  case  of  considerable  importance,  as  affecting  the  public  admin" 
istration  of  justice,  and  the  parties  who  are  interested  in  the  result  of  the 
motion.     The  case  has  stood  over  from  time  to  time,  partly  with  a  view 
to  elicit  the  further  facts  which  are  now  brought  forward,  and  partly 
to  obtain  the  judgment  of  a  full  Court  upon  a  general  question  connected 
with  its  practice.     If  the  Court  were  now  going  to  decide  the  abstract 
question,  whether  a  plaintiff  is  so  far  responsible  for  the  acts  and  misconduct 
of  his  process- server,  as  to  be  liable  to  costs  when  a  conviction  for  perjury 
has  taken  place,  we  should  require  some  further  time  to  deliberate,  and 
would  probably  consider  it  desirable  to  confer  with  the  other  Judges 
upon  a    question  which  so  materially  affects  the  practice  of  all  the 
Courts ;  but  we  think  there  are  some  special  facts  connected  with  the 
present  application,  which  render  it  competent  for  the  Court  to  adjudicate 
as  to  the  costs,  without  deciding  upon  the  more  general  grounds  which 
have  been  adverted  to  in  the  arguments.     This  is  an  application  on 
behalf  of  eleven  of  the  defendants,  to  compel  the  plaintiff  and  his 
attorney,  to  pay  the  costs  of  several  motions  made  in  reference  to  pro- 
ceedings taken  against  them,  and  also  to  obtain  the  costs  of  a  criminal 
prosecution  against  the  process  server  who  swore  the  affidavits  of  service 
in  this  cause.      This  is  not  an  application  to  set  aside  the  plaintiffs* 
proceedings  for  any  irregularity ;  because  an  irregularity,  properly  so 
called,  must  always  consist  in  some  imperfection  apparent  upon  the 
face  of  the  proceedings,  and  the  constant  course  in  all  such  cases  is,  to 
set  aside  the  subsequent  proceedings  with  costs.      In  this  case  the 
proceedings  of  the  plaintiff  are  not  irregular,  but  the  defendants  contend 
that  having  disputed  the  fact  of  service,  and  the  man  who  swore  the 
affidavits  of  service  having  pleaded  guilty  to  an  indictment  for  perjury, 
it  must  now  be  considered  that  the  plaintiffs'  proceedings  are  all  void, 
the  original  process  having  never  been  served.      If  the  Court  cau 
arrive  at  the  conclusion  that  no  process  was  ever  served,  the  proceedings 
against  these  defendants  cannot  be  sustained,  but  should  certainly  be  set 
aside.      The  difficulty  is,  whether  the  Court  can  look  behind  a  regular 
affidavit  of  service,  and  hold  that  such  service  did  not  in  fact  take  place* 
It  has  been  hitherto  held  that  the  affidavit  of  the  process-server  is  con-^ 
clasive,  that  the  Court  cannot  look  behind  it,  or  suffer  it  to  be  con- 
troverted upon  affidavits,  or  in  any  other  way  than  by  a  conviction  of 
the  process-server.      J  use  the  word  conviction  at  present,  without 
making  any   distinction   between   a  case   where    the    process-server 
has  been  tried  and  found  guilty,  and  where  he  has  suffered  a  plea  of 
guilty  to  be  recorded  against  him. 

It  would  be  a  consideration  of  paramount  importance,  if  the  Court 
were  now  called  upon  to  pronounce  a  definite  opinion  upon  the  abstract 
question.  I  have  no  recollection  that  the  precise  question  has  ever  been 
brought  before  any  Court  for  its  decision,  after  a  conviction  of  the  pro* 
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cess-server.  No  such  case  has  been  mentioned  as  having  arisen  in  this  coan- 
try»  nor  has  any  been  cited  from  the  English  reports.     A  great  deal  of 
ailment  might  be  urged  on  the  one  side  and  upon  the  other.    In  the 
present  case,  it  has  been  contended,  and  the  observation  is  entitled  to 
great  weight,  that  a  person  must  be  responsible  for  the  agent  whom  ha 
selects  and  employs.  Upon  the  other  side,  it  may  be  said,  that  it  would  be 
most  injarioos  to  the  interests  of  a  suitor,  and  place  him  in  a  situation  of 
very  great  difficulty  and  embarrassment,  if  he  were  to  suffer  for  the  nats- 
oondoct  of  a  person  over  whom  he  has  no  control,  and  who  has  violated  a 
trust  he  had  undertaken  to  discharge.     As  I  have  already  observed,!  am 
not  aware  of  any  case  in  which  the  abstract  question  was  raised,  or  made 
the  subject  of  solemn  decision.   Some  cases  have,  indeed,  been  mentioned* 
from  which  it  may  be  inferred,  that  the  Court  of  Queen's  Bench  waa  of 
opinion,  that  if  the  process-server  were  convicted,  the  costs  of  the  proceed* 
ing^  and  of  the  defendants'  application  should  be  visited  upon  the  plain- 
tiff ;  and  in  support  of  that  principle,  the  case  of  Cagrant  v.  M^DoimM 
was  cited,  which  was  decided  in  1835  by  Sir  William  M'Mahon,  the 
late  Master  of  the  Rolls.  In  that  case,  an  attachment  had  issued  against 
the  defendant  for  disobeying  an  injunction  of  the  Court.    The  defendant 
denied  that  he  had  ever  been  served  with  the  injunction,  and  obtained 
permission  to  prosecute  the  person  who  had  made  an  affidavit  of  the 
service.     That  person  was  tried  and  convicted ;  and,  although  the  ver^ 
diet  was  not  consideied  at  all  satisfactory  by  the  Judge  who  tried  the 
case,  the  Master  of  the  Rolls   allowed  the  cause  shewn  against  the 
attachment,  and  thought  himself  bound  to  give  the  defendant  all  the 
costs  to  which  he  had  been  put,  except  those  of  the  proceedings  in  the 
Criminal  Court.    Although  that  was  not  a  case  of  original  process,  the 
principle  was  manifestly  the  same.     That  case,  therefore,  appears  to 
be    in  favor  of  this  application,  if  the  Court  were  now  to  decide  this 
case  upon  authority,  so  far  as  authority  has  hitherto  gone.     But  I  again 
repeat,  that  it  is  not  necessary  to  make  any  decision  upon  the  abstract 
question.     It  appears  that  the  bill  in  tbis  cause  was  filed  on  the  3d  of 
April,  1838,  and  that  the  process-server  has  sworn  that  on  the  5ih  of 
April  he  served  subpcsnas  on  twelve  of  the  defendants.     Upon  the  24th 
of  April,  affidavits  of  service  were  made,  upon  which  the  plaintiffs' 
attorney  entered  process  up  to  an  attachment     The  defendants,  by  their 
notice  of  the  12th  of  June,  1838,  called  upon  the  plaintiffs'  attorney  to 
strike  their  names  out  of  the  bill,  and  offered  to  i^pear  and  aaswer 
forthwith,     provided  they   were  not    charged  the  costs  of    process 
entered  upon  affidavits  of  service  which  they  stated  were  false.    At  that 
stage  of  the  suit,  the  costs  of  the  process  must  have  been  very  trtfliog. 
If  the  defendants  were  served,  they  ought  to  have  paid  those  costs ;  but 
if  they  were,  in  fact,  never  served,  they  thought  it  unreasonable  that 
they  should  be  burthened  with  costs  incurred  without  their  knowledge 
or  default.     The  plaintiffs'  attorney  refused  to  comply  with  this  reqneaty 
and  thus  adopted  and  made  his  election  to  abide  by  the  affidavits  of  the 
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prooen-serYer.     Ha  certainly  had  a  right  to  do  so,  if  he  thought  fit ; 
bat  was  he  not  thus  adopting,  for  a  second  time,  the  act  of  the  agent 
whom  he  had  employed  ?     By  refusing  their  application,  the  plaintiffs'at- 
temey  drove  these  defendants  to  obtain  the  two  conditional  orders  of 
the  19th  of  June,  1838.  Upon  the  discussion  of  the  motion  in  Chamber, 
to  shew  cause  against  the  conditional  order  to  take  the  affidavit  o£P  the 
file,  the  seal-book  was  produced,  from  which  it  then  appeared  that 
only  ooe  subpoena  had  been  sealed  on  the  3d  of  April ;  and  the  attention 
of  the  plaintiffs*  attorney  was  particularly  directed  to  that  circumstance, 
so  much  so,  that  it  was  made  a  part  of  the  order,  that  either  party 
should  be  at  liberty  to  require  the  Seal  Keeper  to  produce  that  book  at 
the  trial,  for  the  purpose  of  having  the  whole  transaction  more  folly 
investigated  and  explained.     The  coste  of  the  application  to  take  the 
affidavits  off  the  file  were  especially  reserved  by  that  order,  which  ap- 
pears a  better  course  than  to  make  them  abide  the  event  of  the  prose* 
cntion,  as  done  by  the  order  in  the  case  of  Smith  v.  KelleU(a)f  since  it  is 
easy  to  oooeeive  cases  where  a  defendant  ought  not  to  pay  co«ts,  although 
no  aetual  conviction  has  taken  place ;  and  a  case  might  also  arise,  where 
4t  would  be  unjust  that  a  defendant  should  get  costs,  although  he  may 
have  aoeoeeded  iu  obtaining  a  conviction.     The  affidavits  of  the  process- 
server  were  accordingly  taken  off  the  file  in  pursuance  of  the  order,  and 
atrial  was  to  have  been  had  at  the  ensuing  Summer  Assizes  of  Clonmel. 
A  good  deal  of  controversy  has  arisen,  and  a  great  many  conflicting 
statements  have  been  made  with  respect  to   this  part  of  the  case. 
It  was  stated  on  the  one  side,  that  the  process-server  had  kept  out  of 
the  way,  at  these  assiies,  at  the  desire  of  the  plaintiffs'  attorney ;  and, 
on  Ibe  other  hand,  it  was  alleged  that  no  such  means  were  used  to  keep 
him  cot  of  the  way.     It  is  distinctly  charged  in  two  affidavits  of  the  23d 
of  January  last,  that  the  plaintiffs'  attorney  admitted  that  he  had  advised 
the  process-server  to  keep  out  of  the  way.     The  affidavits  and  expla* 
nation  of  the  plaintiffs'  attorney  are  far  from  being  satisfactory  to  my 
mind  ;  not  that  I  would  go  the  length  of  saying  that  he  desired  the  pro- 
cees-aerver  to  keep  out  of  the  way  altogether  in  order  to  av4>id  a  trial, 
but  that  he  advised  him  not  to  appear  until  the  commencement  of  the 
^OT'**'*-     What  was  the  result  of  such  advice?     It  prevented  the  trial 
frooi  being  then  proceeded  with.     This  circumstance  is  greatly  increased 
in  importance,  when  we  consider  the  allegations  made  by  the  counsel 
who  opposed  the  motion,  that  the  process-server  has  pleaded  guilty  at 
the  instance  of  the  defendants.     The  Court  cannot  feel  satisfied  with  the 
statement  of  the  plaintiffs'  attorney,  that  he  had  no  communication  with 
the  process*server,  after  he  swore  the  affidavit  of  service  in  this  case, 
wbeo  it  considers  the  several  affidavits  and  documents  produced  to  con- 
tradict that  statement.     It  was,  however,  charged  by  the  plaintiffs'  at- 
torney, that  the  process-server  bad  been  bribed  by  the  applicants  to 
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induce  him  to  keep  out  of  the  way  for  the  purposes  of  this  motion. 
Eight  of  them  have  positively  denied  this  charge ;  and,  probahly,  the 
time  was  too  short  to  afford  the  others  an  opportunity  of  making  similar 
affidavits.     But,  perhaps,  it  is  not  very  material  for  the  purposes  of  this 
motion,  to  inquire  whether  the  process-server  kept  out  of  the  way  at  the 
instance  of  the  one  side  or  of  the  other.  The  fact  is,  that  a  trial  did  not 
take  place  at  the  Summer  Assizes  of  1838.     The  defendants,  however, 
applied  for  their  costs,  but  the  Court  did  not  think  fit  to  dispose  of  the 
motion,  until  a  trial  should  be  had,  or  the  Court  should  feel  satisfied, 
that  there  was  no  probability  that  a  trial  could  ever  take  place.     In  this 
interim,  a  most  important  notice  was  served  upon  the  30th  of  January 
last,  reminding  the  plaintiffs'  attorney  of  the  state  of  the  seal-book,  and 
cautioning  him  to  be  fully  prepared  to  explain  the  suspicion  attached  to 
the  time  when  tho  subpoBuas  in  this  cause  were  issued  and  sealed.   That 
explanation  the  plaintiffs*  attorney  had  not  afforded  to  the  Court  when 
this  motion  was  brought  forward.     He  then  remained  perfectly  silent 
upon  the  subject,  and  it  was  not  until  after  the  fact  had  been  dwelt  npoo 
by  counsel,  who  strongly  pressed  its  materiality  in  the  present  motion, 
and  that  the  Court  had  expressed  its  concurrence  in  that  view,  that,  on* 
the  30th  of  November,  he  filed  an  afii davit  as  to  these  sabpcenas,  which 
is  still  open  to  the  observation,  that  although  he  swears  that  five  snb- 
pssnas  were  sealed  on  the  3d  of  April,  1838,  he  does  not  say  they  issued 
in  the  present  cause.     The  plain tifls*  attorney  says,   in  his  affidavit  of 
the  17th  of  January  last,  that  on  the  23d  of  March,  1838,  he  received 
a  letter  from  Usher,  directing  him  to  send  down  subpoenas  against  the 
defendants  in  this  cause.     That  letter  is  not  now  forthcoming,  bat  a 
letter  is  produced,  bearings  the  subsequent  date  of  the  30th  of  March, 
and  which  refers  to  the  service  of  subpcenas  upon  fourteen  defendants 
in  a  different  cause.     Thus,  this  matter  stands  upon  the  affidavits  and 
explanation  afforded  by  the  plaintifl^'  attorney.     The  process-server  was 
at  length  brought  to  trial  at  the  last  Summer  Assizes  of  Clonmel.     The 
defendants'  attorney  swears  that  he  was  in  attendance,  with  the  witnesses 
and  evidence  necessary  to  obtain  a  conviction.     It  must,  therefore,  be 
presumed  that  he  was  prepared  to  go  on  with  the  case.     The  process- 
server  is  arraigned — he  pleads  guilty — is  warned  of  the  consequence-*- 
is  remanded  until  a  subsequent  period  of  the  assizes,  when  he  is  again 
brought  forward — perseveres   in  pleading  guilty,   and  is  sentenced  to 
transportation  for  seven  years.     But  it  is  now  alleged,  that  all  this  was 
done  collusively,  and  to  enable  the  defendants  to  get  their  costs.     No 
such  suggestion  has  been  put  forward  in  any  affidavit  made  to  oppose  the 
motion.     In  the  absence  of  any  distinct  allegation  to  that  effect,  and 
against  all  the  probabilities  of  the  case,  can  the  Court  be  called  upon  to 
believe  that  a  man  was  so  much  under  the  influence  of  the  defendants,  as 
to  induce  him  to  plead  guilty  to  a  transportable  offence,  in  order  that 
they  should  get  the  costs  of  a  suit?     I  think  the  Court  must  infer  that 
this  man  was  guilty,  and  that  it  cannot  regard  what  has  taken  place,  less 
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in  the  natore  of  a  conTiction,  than  if  a  trial  had  been  had,  and  a  verdict 
of  gnilty  foand.  The  applicants  now  move  for  the  costs  of  the  two 
original  motions,  and  of  the  present  motion,  and  of  the  prosecution  of  the 
process-server.  Some  technical  objections  have  been  relied  npon  against 
this  motion.  It  is  said  that  one  of  the  original  co-plaintiffs,  the  Arch- 
bishop ofCashel,  having  died  in  the  month  of  December,  1838,  the 
cause  shonid  be  revived,  by  making  his  successor  a  party,  and  that  it 
would  be  irregtilar  to  make  any  order  in  an  abated  suit  (a).  There  is 
DO  substantial  reason  why  the  Bishop  should  ever  be  a  party  to  a  suit  of 
this  description,  although  the  practice  may  be  to  make  him  join  as  a  co- 
plaintiff.  Upon  the  appointment  of  a  sequestrator,  he  acquired  a  vested 
interest  in  the  property  sequestrated,  and  is  liable  to  account  to  this 
Court,  although  the  Court  may  also  hold  the  Bishop  responsible  in  the 
same  manner  as  a  sheriff  is  responsible  for  the  due  execution  of  its  writs. 
The  late  Archbishop  of  Casbel  took  no  vested  interest  in  the  tithe  com« 
position,  which  was  the  subject  matter  of  this  suit.  He  was,  at  the 
utmost,  a  mere  nominal  party  ;  he  had  no  personal  concern  in  the  insti- 
tution of  this  suit,  which  has  been  conducted  entirely  by  the  plaintiff 
and  his  attorney.  In  fact,  this  point  was  disposed  of  by  the  order  made 
when  this  motion  was  discussed  on  the  12th  of  January  last.  An  affi- 
davit has  since  been  made,  stating  that  this  bill  was  filed  without  the 
sanction  or  privity  of  the  late  Archbishop,  and  his  successor  or  repre- 
sentatives cannot  be  at  all  interested  in  the  result  of  this  motion.  It 
has  also  been  urged,  on  the  part  of  the  plaintiffs,  that  this  cause  was 
long  since  at  an  end  by  the  effect  of  1  &  2  Vict,  c  109.  Even  if  the  plaintiff 
could  have  taken  advantage  of  that  statute  (6),  to  prevent  the  defend- 
ants from  bringing  forward  this  motion,  it  does  not  appear,  from  any 
document  before  the  Court,  that  he  has  presented  a  memorial  to  the  Lord 
Lieutenant,  or  done  any  other  act  to  manifest  his  intention  to  discontinue 
this  suit.  All  his  acts  have  been  the  other  way,  and  the  Court  does  not 
consider  that  any  w^eight  is  due  to  that  objection  to  the  present  application. 
Now,  as  to  the  costs  of  the  prosecution,  that  was  a  proceeding  in  a  Cri- 
minal Court,  necessary,  certainly,  for  the  purposes  of  justice,  and  to 
attain  the  object  of  the  defendants ;  but  we  do  not  consider  that  we  have 
any  control  over  those  costs,  and  therefore  cannot  give  them  to  the 
defendants.  There  is  no  decision,  or  even  dictum  to  that  extent,  and 
they  were  not  given  in  the  case  of  Cosgrave  v.  M^DonnelL  But  as  to 
the  othei  costs,  the  Court  is  of  opinion,  upon  the  special  facts  of  this 
case,  that  the  plaintiff  and  his  attorney  have  so  interwoven  and  identified 
themselves  with  their  process-server,  that  they  have  so  elected  to  abide 
by  his  affidavits,  and  to  adopt  all  his  acts,  pro  bono  et  maio,  that  the 
plaintiff  must  pay  the  costs  occasioned  by  the  misconduct  of  the  agent 

(a)  Orders  for  payment  of  monej  have  sometimes  been  made  in  abated  suits.  See 
Black  ▼.  Creightouy  2  Mol.  657  ;  Pinch  v.  Earl  oj  fVincheUta,  4  Vin.  Abr.  430,  pi.  1 1  ; 
Beard  t.  Karl  of  Powis,  2  Ves.  sen.  399 ;  Roundell  v.  Currtr,  6  Ves.  260  j  Wright  t. 
Mitchelij  18  Yes.  292. 

(h)  See  the  case  of  Sgnge  y.  Frott,  1  Ir.  £q.  Rep.  389. 
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whom  he  employed,  whom  he  trotted,  aod  for  whom  he  thought  £t  to 
risk  the  very  trifling  costs  of  process.  Sach  being  the  case  as  lo  the 
plaintiff,  it  remains  only  tq  decide  whether  his  attorney  should  share 
the  same  fate.  Perhaps  it  is  not  rery  material  to  these  parties,  who  are 
brothers,  which  of  them  shoold  pay  those  costs ;  but,  taking  into  aoooant 
the  entire  conduct  of  the  plaintiffs'  attorney  from  the  commencement  of 
this  case,  recollecting  that  his  attention  was  from  time  to  time  directed 
to  the  different  facts,  especially  to  the  seal- book  of  the  Court,  also  his 
omission  to  explain  those  facts  until  this  motion  was  brought  forward, 
and  that,  even  now,  his  explanation  is  not  satisfactory,  we  consider  that, 
although  we  should  exculpate  him  from  criminality  in  theae  proceedings, 
he  has  conducted  them  throughout  in  so  negligent  a  manner,  that  he 
ought  also  to  pay  all  these  costs,  which  are,  in  het^  attributable  to  his 
own  conduct.  The  only  exception  we  are  inclined  to  make  in  his  faTor 
is,  with  respect  to  the  costs  of  the  absolute  order  to  tak^  the  affidavits  of 
the  process-server  off  the  file,  which  coats  we  shall  give  against  the  plain- 
tiff only. 

Richards,  B.  concurred.* 

Order. — Let  the  plaintiff  Egan,  and  his  attorney,  pay  to  the 
defendants  the  costs  of  the  conditional  order  of  the  19th  of  June, 
and  of  the  absolute  order  of  the  15th  November,  1839,  to  set 
aside  the  proceedings,  and  also  the  costs  of  the  conditional 
order  of  the  1 9th  of  June,  1838,  to  take  the  affidavits  off  the  file^ 
and  of  this  motion.  Let  the  plaintiff  Egan  pay  the  said  defend- 
ants the  costs  of  the  absolute  order  of  the  29th  of  June,  1838  ; 
and,  no  rule  as  to  the  coats  of  the  prosecution  of  James  O'Con- 
nell  (a). 

*  The  Lord  Chief  Baron  was  absent  daring  this  TeiTO,  in  consequence  of  indis- 
position, and  Baron  Foster  was  presiding  in  tbe  Nisi  Prim  Court  at  the  time  the 
judgment  in  this  case  was  pronounced. 


(a)  It  has  been  thought  useful  to 
give  a  full  report  of  the  facts  and 
arguments  in  the  above  case,  which 
was  eventually  decided  upon  the 
special  circumstances,  although 
principles  of  great  general  import^ 
ance  were  made  the  subject  of  dis- 
cussion. It  is  believed  that  this 
was  the  first  case  in  which  a  de- 
fendant succeeded  in  convicting  a 
process-server,  and  in  obtaining 
the  costs  of  proceeding  to  set  aside 
process  entered  upon  his  false  affi- 
davit.  The  abstract  question,  with 
respect  to  a  plaintiff  *s  liability  to 
those  costs,  was  not  decided  in 
the  principal  case ;  but  in  Co$grave 


V.  McDonnell  (supra^  p.  77,  «.),  it 
appears  to  have  been  hdd,  upon  ge- 
neral grounds,  that  innoceot  plain- 
tiffs were  responsible  for  costs  oc- 
casioned by  the  false  swearing  of  a 
person  employed  to  serve  an  in- 
junction upon  their  behalf.  The 
facts  of  the  case  of  M^KUman  ▼• 
PlunhU,  3  Law  Rec.  O.  S.  114, 
which  was  not  cited  in  the  princi- 
pal case,  are  too  imperfectly  rOi 
ported  to  be  relied  upon  as  an  au- 
thority the  other  way.  See,  alao, 
the  cases  of  Wilcocks  v.  Read^  1 
Law  Rec.  O.  S.  114,  and  Morris 
V.  Coles,  2  Dowl.  Prac.  C.  79. 
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CHANCERY. 

Monday y  November  lUb,  1839. 
PRACTICE— INTEREST— DECREE  ON  CONSENT. 

Enraght  v.  Fitzgerald. 

Suit  for  specific  performance  of  a  contract    to  purchase  lands.   ^  ^ecree  for 

The  bill  was  filed  by  the  plaintiff  on  30th  April,  1836,  against  Charles   formance  of  a 

Fltigendd  the  younger,  the  heir,  and  against  Charles  Fitsgerald  the   parch^e  lands 

elder,  the  deyisee  and  personal  representatire  of  James  C.  Fitzgerald,    ^^f      general 

',  .,•.  ■«  ..      ,1     .       ™1«    is,    that 

deceased,  the  person  who  had  contracted  to  purchase  the  lands  in    the    purchase 

question.  money  carries 

^  interest    from 

The  defendant,  Charles  Fitsgerald  the  elder,  answered  the  bill,  and  the  daj  when 
by  his  answer  admitted  assets  of  the  said  James  C.  Fitzgerald,  deceased,  ^^gi^^  to'^hare 
sufficient  to  pay  the  purchase  money  agreed  on,  in  case  the  Court  should   ^^^        P^i*- 

fonned. 

be  of  opinion  that  such  assets  were  properly  applicable  to  the  payment      But  in  a  suit 

thereof  which^defendant  denied.  ^"^"^^      ^ 

^  •  ^  executor     for 

On  the  5th  June,  1837,  a  decree  was  taken  by  conseniy  declaring  the  specifio     per^ 

plaintiff  entitled  to  hare  a  specific  execution  of  the  agreement,  and  by  contr^Thy  hi^ 

the  same  decree  it  was  referred  to  the  Master  to  take  an  account  of  the  testator  to  pur- 

real  and  personal  estate  of  the  said  James  C.  Fitzgerald,  deceased ;  and  the    plaintiff 

the  defendant,  so  desiring,  it  was  also  referred  to  the  Master  to  report  ^^^°^    ^^'^ 

whether  '*  a  good  and  satisfactory  title  could  be  made  to  the  lands  in  consent      for 

"  question  by  thejplaintifis,  and  ai  what  time  they  were  enabled  to  convey  foi^ance  ud 

**the  same,**  '^  reference  to 

The  Master  made  his  report,  dated  1 1th  July,  1839,  and  after  fully  count  of  real 

setting  forth  the'acconnts  of  the  real  and  personal  estate  reported  on  ^^^P^nonal 

the  title,  in  the  following  terms :  *<  I  find  that  a  good  and  sufficient  title  held  entitled  to 

to  the  fee  simple  and  inheritance  of  the  lands  in  the  pleadings  mentioned  ^n^^e  date 

can  be  made  out,  and  that  the  plaintiffs,  previous  to  the  filing  of  the  bill  ^l  ^^  re^n, 
•    .1.                       1     <%^  «   m«      ■    .^o^                   111                       1  ^"®     executor 
in  this  cause,  on  the  28th  March,  1835,  were  enabled  to  convey  the  same,  haying  admit- 
On  this  report  (unexcepted  to)  the  cause  was  now  set  down  for  ^  ""^^  ^^ 

CUB  nuS^T  OS  • 

further  directions.  and    the    ac- 

The  plainttfis  now  contended  that  they  were  entitled  to  interest  on  the   b^ngunneciM^ 
purchase-money  from  the  28th  March,  1835,  the  day  mentioned  in  the   sarily  taken. 
report  as  the  time  when  the  plaintiffs  were  in  a  condition  to  execute  a 
conveyance.  The  defendants,  on  the  other  hand,  insisted  that  they  were 
only  liable  to  payjnterest  from  the  date  of  the  report 

Mr.  Warrent  Q.  C,  Mr.  W.  Brooke,  Q.  C,  and  Mr.  Graves,  for  the 
plaintiff. 

There  is  nothing  to  take  this  case  out  of  the  ordinary  role.  A  vendor 
is  entitled  to  interest  on  his  purchase-money  from  the  period  when  he 
is  able  and  willing  to  execute  a  conveyance,  and  the  defendant  is  entitled 
to  the  aoGOonts  from  the  same  period :  here  we  offer  the  defendant  an 
account  of  the  rents,  and  that  the  amount  thereof  shall  be  deducted 
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Nov.  1 839.  f^om  the  interest  on  the  purchase-money.  In  Ptendergoit  v.  Eyre  (a), 
the  Master  of  the  Rolls  thought  there  was  a  case  for  relaxing  the  rule ; 
but  your  Lordship  held  the  rule  so  strict,  that  the  purchaser  was  entitled 
to  the  rents  from  the  time  the  contract  ought  to  have  been  completed, 
that  it  ought  not  to  have  been  broken  through ;  and  the  rule  as  to  interest 
on  the  purchase-money  is  of  necessity  the  same  (6).  If  the  plaintiflFs  be 
not  entitled  to  interest  on  the  purchase-money,  from  the  time  they  were 
in  a  condition  to  execute  a  conveyance,  there  could  have  been  no  object 
in  that  part  of  the  decretal  order,  directing  the  Master  to  report  <'  at 
what  time  the  plaintiffs  were  enabled  to  convey  the  lands. 

Mr.  Pennefathery/i.  C,  and  Mr.  Blachburney  Q.C.,  for  the  defendants. 

The  defendant  Charles  Fitzgerald  is  brought  herein  his  representative 
character.  The  decretal  order  is  made  upon  consent,  and  it  directs  an 
account  of  real  and  personal  assets.  Our  liability  to  perform  the  contract 
of  the  late  James  C.  Fitzgerald  depended  upon  the  result  of  these  ac- 
counts. We  are,  therefore,  only  liable  to  interest  from  the  date  of  the 
report 

Lord  Chancellor. 

The  only  question  in  this  case  is,  how  much  interest  the  defendant  is 
to  pay.     He  says  he  is  liable  only  from  the  date  of  the  report.     The 
plaintiflFs  insist  that  they  are  entitled  to  interest  from  the  time  a  good 
title  could  have  been  made  out.     I  think  it  is  to  be  calculated  only  from 
the  11  th  of  July,  1839,  the  date  of  the  Master's  report     I  do  not 
understand,  after  Mr.  Fitzgerald  had,  by  his  answer,  admitted  assets  suf- 
ficient to  satisfy  the  contract,  how  it  happened  that,  after  that  admission, 
accounts  of  real  and  personal  assets  should  have  been  directed.    That  is 
unexplained.     It  was  matter  of  arrangement  between  the  parties,  and  I 
must  take  it  that  that  the  plaintifllB  considered  it  necessary  to  have  the 
accounts  taken,  and  that  Mr.  Fitzgerald,  though  he  admitted  assets,  was 
not  bound  to  execute  the  contract  until  the  inquiries  had  been  made. 
The  rule  adverted  to  by  the  plaintiflp's  counsel  is  correct  as  the  general 
rule ;  but  I  do  not  consider  this  the  ordinary  case.     The  error  here  has 
been,  in  taking  a  decree  directing  these  accounts.     It  was  the  duty  of 
the  plaintiff,  when  assets  were  admitted  by  the  answer,  to  have  told  the 
Court  that  he  sought  no  account  of  assets.     Suppose  the  result  of  the 
inquiry  had   been,  that  there   were  not  assets  to  satisfy  the  contract, 
could  the  plaintiff  have  then  gone  back,  and  relied  on  the  admission  of 
assets  in  the  answer  ?     I  am  disposed  to  think  that  he  could  not.     It  is 
said  the  decretal  order  decreed  the  plaintiff  entitled  to  specific  perform- 
ance ;  but  jf  the  report  had  been,  that  there  were  not  assets  of  the  tes- 
tator to  perform  it,  I  think  that  decree  could  not  have  been  enforced.     I 
think  I  am  bound,  under  the  circumstances,  to  say,  that  the  purchaser 
is  not  bound  to  pay  interest,  except  from  the  date  of  the  report. 

Reg.  Lib.  fol  26.     1 2th  Nov.  1 839. 


(tt)  Llo^rd  &  Goold,  temp.  Plunket,  180.      (ft)  Sug.  Vend.  &  Pvch.  9/,  98,  £d.l839. 


89 


EQUITY  EXCHEQUER. 

StUurdayy  November  9ik. 

PETITION  UNDER  1  k  2  VICT.  c.  109,  s.  16— TITHE 
COMPOSITION— RENT-CHARGE- 

In  the  matter  of  A.  Armstrong  and  P.  Mathews,  Petitioners ; 

Q.  Pepper  and  the  Rer.  A.  J,  MoNTOoMERy,  Respondents  : 

And  in  the  matter  of  the  same,  Petitioners  ; 

T.  C.  Hamilton  and  the  Rer.  E.  Battt,  Respondents. 

Pctitkht  mder  the  16  seet  of  the  1  &  2  Vid.  c.  109,*  stating  that  the    'VVliere    lands 
Petitioner  Armstrong  was  seised  in  fee  of  certain  lands,  denominated    with  tithe  com- 

JohMland,and  reputed  to  have  been  situate  in  the  parish  of  Duleek,  in    po^l^ionfortwo 

^  ^  panshes,     the 

the  eoonty  of  Meath,  containing  S6a.  Ir.  30p.,  for  a  period  of  13  years    Court,  upon  a 

last  Dast.  petition      pre- 

That  he  had  agreed  to  demise  33  acres  or  thereabouts  of  the  said  the  i  8c  2  Vict, 
lands,  by  articles  of  agreemetit,  dated  in  the  year  1831,  to  the  Petitioner  referred  it  to 
P.  Mathews,  for  a  term  of  81  yeaw.  ^^    Remem- 

brancer  to  in- 

Thal  previoaa  to  the  applotment  of  the  parish  of  Duleek  by  the  Tithe  quire  and  re- 
Commissioners  appointed  for  that  purpose,  Petitioner  Armstrong  was  of  the  narisrs 
accustomed  to  pay  the  tithe  chargeable  on  the  said  lands  of  Johnsland,    the  lands  were 

to  T.  C.  Hamilton,  Esq.,  the  lay  impropriator  of  the  said  parish  of  whether*  they 

were  doubly- 
charged  with  the  rent-charge,  and,  if  so,  for  which  of  said  parishes  they  had  been 
righ&illy  eharged  with  tithe  composition. 


*  1  &  3  Viet.  c.  109,  s.  16 — ''  And  forasmncb  as  the  rent-charges  made  payable  by 
*^this  act  are  charged  upon  the  lands  heretofore  subject  to  the  payment  of  compositions 
^*  for  tithes,  it  is  expedient  to  make  provisions  for  the  more  cheap  and  convenient  deter- 
**  minstion  of  iha  li«bilitj  to  sach  compositions,  be  it  therefore  enacted,  that  where  any 
^*  person  having  any  interest  in  any  lands,  whereon  any  such  composition  shall 
"^  naye  been  applotted,  shall  dispute  the  liability  of  such  lands  thereto,  by  rea- 
^'son  of  such  land  having  been  tithe-free,  or  not  rightfully  charged  with  or  otherwise 
^' not  subject  to  such  tithe  compositions  or  the  applotment  thereof,  it  shall  be  lawful  for 
*^  the  Court  of  Chancery  or  Exchequer  in  Ireland,  upon  the  petition  of  any 
'^  such  person,  in  a  summary  way  to  make  huch  order,  allowiug  or  disallowing  such 
''  claim  of  exeniption,  or  to  direct  such  feigned  issue  or  ret'  rcnce  to  any  Master  of  the 
^' Court,  or  the  Chief  or  Second  Remembrnnccr,  or  om  «t  proceeding  as  such  Court 
*'  shall  think  proper,  for  the  purpose  of  ascortaii  ing  v  du'r  .^uch  lands  would  have  been 
'*  rightfully  charged  with  tithe  coropositiou  if  thi.-<>  nc  c  mid  ..ot  been  made,  or  if  such  com- 
^'  position  had  not  been  suspended  ;  and  if  it  shah  appear  to  the  Court  that  such  land 
'*  would  not  have  been  rightfully  charged  with  such  composition,  it  shall  be  lawful  for 
^'the  said  Court  so  to  declare,  and  to  make  such  order  for  the  amendment  of  the  certifi- 
^'  cate  and  applotment  of  such  composition,  and  of  the  entry  of  such  certificate  in  the 
"  registry  of  the  diocese,  as  to  such  Court  may  seem  fit ;  and  such  lands  shall  be  exone- 
'*  railed  lh»n  rent-charge,  or  such  rent-charges  reduced  accordingly :  provided  that  in 
"  any  such  proceeding  the  certificate  or  applotment  of  any  such  composition  shall  not 
''be  evidence  of  the  liability  of  such  lands  to  such  composition,  or  the  applotment 
"  thereof." 

N     t 
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1839.         Duleek,  and  to  whom  alone  all  tithes,  both  rectorial  and  ricarial,  had, 
previously  to  said  applotment,  been  paid. 

That  by  the  applotment  made  some  time  since  1832,  for  the  said 
parish  of  Duleek,  the  lands  of  Johnsland  were  applotted,  and  comprised 
within,  and  under  the  denomination  of  the  lands  of  Flatten,  and  therein 
stated  as  being  in  the  tenancy  of  the  said  P.  Mathews,  and  the  same 
were  therein  made  chargeable  with  both  lay  tithe,  which  was  payable 
to  the  said  T.  C.  Hamilton,  and  also  now,  for  the  first  time,  with 
vicarial  tithe,  which  was  payable  to  the  Rev.  E.  Batty. 

That  said  lands  had  been  from  time  immemorial,  as  Petitioners 
were  informed  and  believed,  considered  to  have  been  situate  within  the 
parish  of  Duleek,  and  to  have  been  a  snb-denomination  of  Platteo. 

That  it  appeared,  by  an  applotment  made  since  1832  by  the  Tithe 
Commissioner  for  the  parish  of  Kilsfaarvao,  in  said  coonty  of  Meath^ 
that  the  lands  of  Johnsland  were  also  therein  applotted  under  the  deno- 
mination of  Johnsland,  and  also  mentioned  in  the  applotment  to  be 
tenanted  and  occupied  by  Petitioner  P.  Mathews,  and  to  contain  36a. 
Ir.  30p.,  and  that  the  tithe  composition  chargeable  thereon,  and  payable 
to  G.  Pepper,  Esq.,  as  the  lay  impropriator,  and  to  the  Rev.  A.  J. 
Montgomery,  as  vicar,  amounted  to  £4.  2s.  ll^d. 

That  Petitioners  never  heard  of  Johnsland  being  chargeable  with 
tithe  for  the  parish  of  Kilsharvan ;  that  they  never  paid  any  sum  on 
account  thereof,  nor  was  any  demand  ever  made  on  aoconnt  thereof,  until 
the  said  applotment  under  which  the  said  6.  Pepper  and  A.  J.  Montgo- 
mery now  demanded  the  amount  of  the  said  composition  or  rent-charge 
in  lieu  thereof. 

The  Petitioners  then  proceeded  to  state,  that  although  they  did  not 
know  the  evidence  on  which  Johnsland  had  been  applotted  for  the  com- 
position of  the  parish  of  Duleek,  yet  it  had  been  invariably  considered 
as  situated  within  that  parish  ;  that  they  had  heard,  however,  that  under 
the  Down  Survey,  the  lands  of  Johnsland  formed  a  part  of  and  were 
situate  within  the  parish  of  Kilsharvan. 

That  Petitioners  had  reasonable  cause  to  dispute  the  liability  of  said 
estate  and  property  in  the  lands  of  Johnsland  to  be  doubly  charged  with 
the  tithe  composition  within  both  the  said  parishes  of  Kilsharvan  and 
Dnleek. 

The  petition,  therefore,  prayed  that  the  Court  wonld,  under 
the  provisions  of  the  16th  section  of  the  act  of  the  1  &  2  Ftcl.,  c. 
109,  being  "An  act  to  abolish  compositions  for  tithes  in  Ireland, 
"  and  to  substitute  rent-charges  in  lieu  thereof,*'  make  an  order 
of  reference  to  the  Chief  or  Second  Remembrancer,  or  direct  sach 
other  proceeding  as  the  Court  should  think  proper,  for  the  purpose 
of  ascertaining  for  which  of  the  said  parishes  of  Duleek  and  Kil- 
sharvan, the  said  lands  of  Johnsland  had  been  rightfully  charged 


AKMSTUONG 
V. 


MICHAELMAS  TERM,  THIRD  VICTORIA.  91 

with  the  tithe  composition;  and  that  for  whichever  of  the  said         1839. 

parishes  of  Duleek  and  Kilsharvan  the  said  lands  shall  be  found 

not  to  have  beenVightfully  charged  with  the  tithe  composition,  the 

Court  would  declare  that  the  said  lands  had  not  been  rightfully       pepper. 

charged  with  such  composition  for  such  parish,  and  make  such 

order  for  the  amendment  of  the  certificate  and  applotment  of  such 

composition,  and  of  the  entry  of  such  certificate  in  the  registry  of 

the  diocese,  as  to  the  Court  should  seem  meet ;  and  that  the  said 

lands  might  be  exonerated  therefrom,  and  from  all  reut-charges 

substituted  in  lien  thereof  by  the  aforesaid  statute  of  the  1  &  2 

Ffct,  c.  109. 

Mr.  Wiliiam  Cary  DMs  now  moved   the   matter  of  the  petition, 
which  was  verified  by  the  affidavit  of  the  Petitioner  Armstrong. 

^Ir, Bennett^  Q.C.,for  the  Respondents  Pepper  and  Montgomery. — The 
act  of  the  1  &  2  VicL  c.  109,  s.  16,  applies  only  to  those  cases  in  which  a 
l0fti/ exemption  from  tithes  and  tithe  composition  is  claimed,  and  does  not 
apply  to  a  case  of  this  kind  (a).  The  1 6th  section,  after  reciting  that  rent- 
charges  are  made  payable  by  that  act  upon  the  lands  theretofore  subject 
to  the  payment  of  compositions  for  tithes,  goes  on  to  provide  for  those 
cases  wherein  it  is  alleged  that  the  lands  are  tithe-free,  or  not  rightfully 
charged  with  "  mch  tithe  compositions,"  and  enables  the  Court  to  direct 
SQch  reference  or  other  proceeding  as  it  shall  think  proper,  "  for  the 
**  purpose  of  ascertaining  whether  such  lands  would  have  been  rightfully 
"  charged  with  tithe  composition  if  the  act  had  not  been  made."  There 
is  nothing  here  restrictive  of  the  sense  in  which  the  words  "  tithe  com- 
composition"  are  used,  and  they  must  be  consequently  taken  to  mean 
tithe  composition  generally. — [  Pbnnefather,  B.  I  think  the  act  may 
be  fairly  read  as  if  it  contained  the  words,  "  not  rightfully  charged 
*<  with  tithe  composition  in  that  parish"  If  the  words  are  sufficiently 
comprehensive  to  embrace  a  case  like  the  present,  which  is  the  case  of 
lands  improperly  charged  with  tithe  composition  in  a  particular  parish, 
we  ought  to  give  them  such  a  meaning  as  will  effectuate  justice.] — The 
question  is,  whether  the  act  was  not  meant  to  apply  merely  to  those 
cases  in  which  a  person  asserts  that  his  lands  are  tithe-free,  and  com- 
plains  that  they  have  been  improperly  charged  with  tithe  composition. 
—  [Pennefatubr,  B.  Ifthatwasthe  meaning  of  the  legislature,  it 
has  used  a  great  many  unnecessary  words.] — From  any  thing  that  ap- 
pears on  the  face  of  the  petition,  the  Petitioners  may  have  lands  in  both 
parishes,  and  may,  therefore,  be  rightfully  charged  in  both  ;  but  if  these 
lands  be,  as  alleged,  situate  in  one  of  these  parishes  only,  that  fact  will 
afford  a  good  defence  to  any  action  or  proceeding  for  the  recovery  of 
the  composition  in  the  wrong  parish. 

(a)  Vide  Conior  v.  The  Duke  of  Devomhsre,  ante,  vol.  1,  p.  328. 


92  CASES  IN  THE  EQUITY  EXCHEQUER. 

1839,  Pennbfather,  B. 

In  my  opinion,  tbi»  is  a  case  clearly  falling  within  the  provisions  of 
of  the  act 


ARMSTKOKO 


Richards,  B. 

In  a  case  which  does  not  oome  within  the  words  or  true  intent  of  the 
act  of  parliament,  the  Court  cannot,  of  coarse,  interfere ;  but  in  a  case 
which  falls  within  the  very  terms  of  the  act,  I  think  we  should  be  doing 
rank  if\jastice,  were  we  to  be  astute  in  discovering  grounds  for  refusing 
a  reasonable  application  like  the  present. 

What  is  now  contended  for  on  the  part  of  the  Respondent  is,  that 
where  lands  which  are  liable  to  tithe  composition  for  their  own  parish, 
are  also  applotted  with  tithe  composition  for  another  parish,  there  is  no 
relief  under  this  act.  In  other  words,  if  lands  situated  in  the  county  of 
Cork,  and  applotted  for  a  parish  in  that  county,  were  also,  by  mistake, 
applotted  for  another  parish  in  the  county  of  Londonderry,  it  is  con- 
tended, that  those  lands  roust  continue  liable  to  the  payment  of  the 
composition  in  both  counties,  and  that  there  is  no  remedy  provided  for 
such  a  state  of  things  by  the  present  act  of  parliament  That  is  pre- 
cisely the  principle  contended  for  here.  The  case  made  by  the  Peti- 
tioners is,  that  certain  lands  have  been  applotted  for  tithe  composition  in 
the  parish  of  Duleek,  and  that  the  same  lands  have  been  applotted  for 
tithe  composition  in  the  parish  of  Kilsharvau ;  and  it  is  ioabted,  that 
such  is  not  a  case  within  the  act  of  parliament,  and  that  in  such  a  state 
of  fiicts,  the  lands  must  continue  chargeable  with,  and  the  land-owners 
still  continue  liable  to  the  payment  of  such  tithe  composition  to  the 
tithe-owners  in  both  parishes. 

It  is  insisted  that  we  cannot  relieve  the  Petitioners  onder  the  terms 
of  this  act ;  but  let  us  see  what  those  terms  are : — The  16th  section 
gives  the  Court  jurisdiction  in  cases  in  which  "any  person  having  any 
'*  interest  in  any  lands  whereon  any  such  composition  shall  have  been 
**  applotted,  shall  dispute  the  liability  of  such  lands  theretOi  by  reason  of 
"  such  land  having  been  tithe-free,  or  not  rightfully  charged  with,or  dher* 
*  wise  not  subject  to  such  tithe  compositions  or  the  applotment  thereof." 
And  if  it  shall  appear  to  the  Court  that  such  land  would  not  have  been 
rightfully  charged  with  such  componHoHt  in  case  the  act  had  not  been 
made,  "  it  shall  be  lawful  for  the  Court  so  to  declare,"  &c ;  ^  and  aooh 
''lands  shall  be  exoneiated  from  rent-charge,  or  sack  rent-chaigot 
*'  reduced  accordingly." 

The  word  '^reduced"  clearly  shews  that  it  is  not  a  case  of  Mai  ex- 
emption alone  that  gives  the  Court  jurisdiction,  but  that  the  acteqaally 
comprehends  cases  in  which  a  total  and  absolute  exemption  from  tathea 
generally  is  not  claimed. 

It  therefore  strikes  me,  that  this  is  a  case  coming  directly  within  the 
very  terms  of  the  act,  and  that  the  petitioner  is  entitled  to  be  relieved. 
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Foster,  B.  1839. 

I  think,  for  the  reasons  assigned  by  my  Brother  Richards,  that  the      ^^'^y^^ 

present  is  a  case  coning  within  both  the  terras  and  the  meaning  of  the  Armstrong 
act  of  parliameat. 


Court. — Refer  it  to  the  Chief  or  Second  Remembrancer  to  inquire 
and  report  in  what  parish  the  lands  denominated  Johnsland, 
containing  S6r.  Ir.  SOp.,  in  the  petition  mentioned,  are  situate, 
whether  in  the  parish  of  Duleek  or  the  parish  of  Kilsharran  ; 
and  also  to  inquire  and  report  whether  the  said  lands  of  Johns- 
land  are  doubly  charged  with  the  rent*charge,  and  if  so,  for 
which  of  said  parishes  of  Duleek  and  Kilsharvan  the  said  lands 
of  Johnsland  have  been  rightfully  charged  with  tithe  composi- 
tion. 


Wednesday,  Nov.  27M. 

PRACTICE— ATTACHMENT  FOR  NON-PERFORMANCE 
OF  DECREE  FOR  PAYMENT  OF  MONEY— POWER 

OF  ATTORNEY. 

Greoory  0.  Hand. 


V. 
PEPPER. 


Mr.  Norman,  on  behalf  of  the  plaintiff,  mored  for  a  conditional  order 
for  an  attachment  against  the  defendant,  Anthony  Hand,  for  non-per- 
formance of  the  decree  in  this  cause. 

An  affidavit  was  made  in  support  of  tbe  motion,  stating  that  the  depo- 
nent serred  the  said  defendant  with  the  final  decree  and  injunction  for  the 
performance  of  it,  by  delivering  unto  him  copies  thereof  respectively, 
sfld  at  the  same  time  tendered  to  the  said  defendant  a  receipt  for  the 
aoionnt  foond  to  be  doe  by  bim  to  the  plaintiff,  as  in  the  report  particu- 
larly inserted  and  specified.  The  affidavit  further  stated,  that  in  pursu- 
ance of  the  tender  of  such  receipt,  the  deponent  demanded  from  the 
defendant  the  sum  therein  specified,  which  the  latter  refused  to  pay. 

Richards,  B,* — The  decree  being  for  payment  of  a  sum'  of  money, 
I  think  you  should  have  demanded  it  under  a  power  of  attorney,  and 
have  stated  that  in  your  affidavit. 

'  Mr,  Normann — If  the  affidavit  had  stated  that  the  deponent  acted  under 
a  power  of  attorney,  it  should  have  been  made  to  appear  that  the  power 

•  80lms. 


To  ground  an 
attachment  for 
non-perform- 
ance of  a  de- 
cree for  pay- 
ment of  mo- 
ney, it  is  not 
sufficient 
merely  to  pro- 
dace  and  ten- 
der to  the  de- 
fendant the 
plaintiff's  re- 
ceipt for  the 
money  at  the 
time  of  mak- 
ing the  de- 
mand. The 
money  must  he 
demanded  un- 
der a  power  of 
attorney  from 
the  plaintiff, 
and  that  fact 
must  appear 
hy  the  affida- 
vit made  in 
support  of  the 
attachment 
mion. 
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of  attorney  was  shewn  to  the  defendant  at  the  time  the  demand  was 
made.  Fkury  v.  Murphy  (o).  Bat  here,  the  affidavit  contains  no  aver- 
ment  that  the  deponent  acted  by  virtoe  of  a  power  of  attorney  from  the 
plaintiff;  and,  according  to  the  practice  of  this  Court,  it  woold  appear 
that  sQch  an  authority  is  not  necessary.     Lowry's  Rules,  p.  100. 


Richards,  B. 

The  practice  of  the  Court  of  Chancery  requires  such  an  authority  for 
demanding  payment  of  a  sum  decreed,  and  I  beliere  the  practice  of  this 
Court  to  be  similar.  Indeed,  the  case  cited  seems  to  shew  the  simila- 
rity of  the  practice  in  this  respect. 

No  rule. 

Leave  was  given  to  mention  the  case  again  before  the  fidl  Court,  but 
the  motion  was  not  subsequently  renewed.* 

(a)  Ante  J  yol.  1,  p.  117. 


*  The  plaintiff  or  party  may, 
of  course,  hinueifiemand  from  the 
defendant  the  money  decreed  to  be 
paid,  wiihotU  a  power  of  attorney ; 
but  when  the  demand  is  made  by  a 
third  person,  it  must,  according  to 
the  settled  practice  of  this  Court, 
be  made  by  virtue  of  a  power  of 
attorney,  which,  as  stated  in  the 


case  of  FUury  v.  Murphy^  above 
cited,  must  be  produced  and  shewn 
to  the  defendant  at  the  time  of 
making  the  demand ;  the  bare  pro- 
duction and  tender  of  the  plaintiff's 
receipt  for  the  money  being  insuffi- 
cient to  ground  an  attachment  for 
non-performance  of  the  decree. 


Friday,  Nov.  29^ 

PRACTICE— SUPPLEMENTAL  AFFIDAVIT— CONDITIONAL 

ORDER. 

Smithwick  v.  Bradshaw. 


By  the  prac- 
tice of  this 
Court,  a  Bup- 
plemental  am- 
davit  cannot 
be  used  upon  a 
motion  to  make 
absolute  a  con- 
ditional order. 


This  was  a  motion  on  behalf  of  a  receiver,  to  make  absolute  a  condi- 
tional order  for  an  attachment  obtained  against  a  tenant  for  non-payment 
of  rent,  notwithstanding  an  affidavit  filed  by  the  tenant  as  cause. 

The  conditional  order  had  been  obtained  upon  the  ordinary  affidavit, 
by  the  receiver,  that  a  year's  rent  was  then  due,  and  that  he  had  per- 
sonally demanded  payment  of  the  amount. 

The  affidavit  of  the  tenant  claimed  some  credits  against  his  rents,  de- 
nied any  distinct  demand  of  payment,  and  stated  other  facts  as  cause 
against  an  attachment. 
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Mr.  Vincent  Scully^  for  the  motion,  relied  upon  an  aifidayit  by  the  re-         1839. 
ceiver,  displacing  the  credits  claimed  by  the  tenant,  and  negativing  the 
other  facts  relied  opon  by  him  as  cause  against  the  attachment. 


Mr.  Cooper^  Q.  C,  contra,  objected  to  the  nse  of  any  affidavit  by  the 
receiver,  in  reply -to  that  filed  as  cause  by  the  tenant. 

Mr.  iSbu/7y.*— The  facts  put  forward  in  the  affidavit  to  shew  cause  are 
not  to  be  taken  as  true,  without  our  having  an  opportunity  of  answering 
them. 

Pennefathek,  B. 

They  are  to  be  taken  as  true  for  the  purposes  of  the  present  motion. 
According  to  the  practice  of  this  Court,  no  affidavits  can  be  used  upon 
a  motion  to  make  a  conditional  order  absolute,  except  those  which  were 
relied  upon  when  the  conditional  order  was  obtained.  Therefore,  the 
sopplemental  affidavit  made  by  the  receiver  in  this  case  cannot  be  al- 
lowed to  be  used  upon  the  present  motion. 

WheH  new  facts  are  brought  forward  by  the  answer!  ngaffidavit,  as  cause 
against  a  conditional  order,  which  the  party  who  obtains  such  order  con- 
siders he  can  displace,  his  proper  course  is,  to  vacate  the  conditional 
order  he  has  already  obtained,  and  to  bring  forward  a  distinct  motion 
for  a  new  conditional  order,  supported  by  affidavits  stating  all  the  facts 
of  his  case.  The  cause  shewn  must,  therefore,  be  allowed ;  but  as  the 
affidavit  of  the  tenant  is  not  quite  satisfactory,  it  must  be 

Without  costs. 


6MITHWICK 

V. 
BRADSHAW. 


Friday^  November  29lA« 

Kane  v.  Russell. 

PRACTICE -ANSWER  FILED  BY  DEFENDANT  AFTER 
INSOLVENCY— RIGHT  TO  DISMISS  BILL— COSTS. 


Mr.  Nelson  for  the  plaintiff,  moved  to  set  aside  the  rule  obtained  by    Where  the  de- 
the  defendant  to  dismiss  the  plaintiff's  bill  with  costs,  and  that  the 
plaintiff's  bill  may  stand  dismissed  without  costs. 

The  biU  was  filed  in  Easter  Term,  1838,  to  foreclose  a  mortgage. 
The  defendant  entered  an  appearance,  but  not  having  answered,  process 
to  a  Serjeant  was  entered  against  him  on  the  23d  June,  1838.      On  the    plaintiff's  bUl 

with  costs,  the 

Court  set  aside 

the  rule  to  dismiss,  and  retained  the  hill,  notwithstanding  the  plaintiff 's  acceptance  of 

the  costs  of  process  after  answer  filed ;  hut  refused  an  application  on  the  part  of  the 

plaintiff,  for  liberty  to  dismiss  his  own  hill  without  costs. 


fendant  after 
his  discharge 
as  an  insolvent 
debtor  tiled  his 
answer  and  en- 
tered the  usual 
rule  to  dismiss 
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lEJLNE 

V. 
RUSSELL. 


19lh  of  October  following  the  defendant  was  discharged  as  an  insolrent 
and  an  assignee  appointed.  On  the  3d  NoTember,  in  the  same  year, 
the  defendant  filed  his  answer,  and  on  the  6th  of  the  same  month,  at 
the  request  of  the  plaintiff's  attorney,  paid  him  the  costs  of  the  process 
which  had  been  so  entered  against  him,  and  for  which  a  receipt  was  giren. 
On  the  16th  November,  1889,  the  defendant  entered  >  the  asoal  role  to 
dismiss  the  bill  with  costs  for  want  of  prosecntion. 

An  affidavit  was  made  by  the  plaintiff's  attorney,  stating  that  after 
the  discharge  of  the  defendant  as  an  insolvent  debtor,  the  prooeedingi 
in  the  cause  were  abandoned,  and  an  application  made  to  the  assignee  to 
sell  the  insolvent's  interest  in  the  mortgaged  premises ;  and  that  the 
equity  of  redemption  was  accordingly  sold  under  the  directions  of  the 
Insolvent  Court.  The  affidavit  charged,  that  the  defendant  filed  his 
answer  for  the  purpose  of  compelling  the  plaintiff  to  pay  costs,  at  the 
defendant  was  well  aware  of  the  proceedings  in  the  cause  having  been 
previously  abandoned.  An  affidavit  was  made  in  reply  by  the  defendant, 
stating,  that  the  sale  of  the  equity  of  redemption  did  not  take  place 
until  the  12th  October,  1839,  when  it  was  sold  to  the  plaintiff's  derk 
in  trust  for  the  plaintiff,  at  a  nominal  sum.  The  defendant  dented  that 
he  knew  of  the  plaintiff's  intention  to  abandon  the  suit,  until  he  saw 
the  advertisement  for  the  sale  of  the  equity  of  redemption  ;-*«ndJstated 
that  his  object  in  filing  his  answer  was,  to  protect  himself  against  any 
proceedings  for  want  of  an  answer  on  the  part  of  the  plaintiff. 


Pennefatubk,  B.* — The  plaintiff  must  proceed  with  the  cause  if  the 
defendant  insists  on  his  doing  so.  Having  made  him  a  party  the  plain- 
tiff cannot  now  dismiss  the  biU  without  costs,  unless  it  be  done  with  his 
consent.  The  defendant,  however,  had  no  right  to  file  his  answer  after 
his  discharge  as  an  insolvent  debtor. 

Mr.  M* Donnelly  Q.  C,  for  the  defendant — Under  the  provisions  of  the 
25th  Geo.3,c.  51,  which  was  passed  for  the  purposeof  preventing  vexatious 
suits,  the  defendant  is  entitled,  as  a  matter  of  right,  to  his  costs, either  upon 
the  plaintiff's  dismissing  his  own  bill,  or  upon  the  defendant's  dismissing 
it  for  want  of  prosecution.  In  one  case,  indeed,  a  plaintiff  was  permitted 
to  dismiss  his  bill  without  costs,  but  that  was  upon  the  special  ground 
that  the  defendant  bad  absconded,  after  he  had  by  his  own  act  rendered 
the  suit  useless,  Knox  v.  Brawn  (o).  Supposing  the  Court  shoald 
consider  that  the  defendant's  insolvency,  pending  the  suit,  took  the  case 
out  of  the  statute,  his  irregularity  in  filing  his  answer  after  his  discbarge 

•  Solus. 


(fl)  1  Cox,  359 ;  S.  C.  3  Bro.  C.  C.  186.    8ed  vide  Mintieith  ▼.  Taflsr,!^  Vee.  615. 
Rhode  y.  Spear^  4  Mad.  61 :  RtUherford  v.  MiUery  2  Aostr.  458. 


MICHAELMAS  TERM,  THIRD  VICTORIA. 


97 


»» an  insolvent  wm  waived  by  the  plaiotifF's  sabseqaent  acceptance  of 
the  costs. 

PEXyBFATHBR,   B. 

The  defendaot  has  a  right  to  insist  on  the  plaintiff  going  on  with  the 
suit  against  him,  if  he  pleases  ; — and  if  he  impeaches  the  proceedings 
under  the  insolvency  as  fraudulent,  he  is  at  liberty  to  do  so ;  but,  in 
roy  opinion,  this  insolvent  defendant  has  no  right  to  dismiss  the  bill 
with  costs,  nor  has  the  plaintiff  a  right  to  prejudge  the  case  by  dismiss- 
ing it  without  costs.  If  the  defendant  will  consent,  I  will  now  make 
an  order,  thai  the  plaintiff's  bill  be  dismissed  without  costs. 

The  defendant  refusing  to  consent,  his  Lordship  made  the  following 
order : — 

Set  aside  the  said  rule  without  costs,  and  without  costs  of  this 
motion,  and  let  the  plaintiff  *8  bill  be  retained,  and  the  parties 
to  be  at  liberty  to  proceed  as  they  may  be  advised.* 

*  The  following  \s  the  3d  see.  of  the  25  G.  S,  c.  511;  ^'  And  whereas,  when  a  bill  in  equity 
^  is  dumisaed  by  tbe  plaintiff,  or  by  tha  defendant,  for  want  of  proneciition,  the  defendant, 
^  inrach  cases,  niually  obtains  but  twenty  shillings  costs,  whereby  great  encouragement 

*  is'giren  to  litigious  persons  to  file  vexatious  and  groundless  bills :  be  it  further  enaoted, 
'  by  the  autiioritylaforesaid,  that  in  all  cases  where  tbe  plaintiff  in  equity  shall  dijmiss  his 

*  own  bill,  or  the  defendant  shall  dismiss  the  same  for  wanf  of  prosecution,  the  plaintiff 
Mn  sneh  rait  shall  pay  to  the  defendant  his  full  costs,  to  be  taxed  by  the  Master,  or 

*  other  Officer  of  the  Court." 


1889. 

KANE 

V. 
RUSSELL. 


Saturdayy  November  30/A. 
Thwaites  p.  M'Donough. 


MORTGAGE—FORECLOSUEE— STATUTE  OF  LIMITATIONS-PAY- 
MENT—INTEREST- CONSENT  MINOR-  DEFENCE— CREDITOR- 
RIGHT   TO  ALLOCATE PRACTICE OFFICER — COVENANT 

RENT. 

Bv  indeotare  of  mortgage,  bearing  date  tlie  9ih  of  March,  1810,  Francis    ^^   a  foreclo- 

Sf'Mahon,  in  consideration  of  the  sum  of  £450,  conveyed  to  Thomas    defendants, 

•omeofwhom 
were  minors)  by  their  answer  relied  on  the  statute  of  limitations  as  disentitling  the  plain 
tiff  to  more  Uian  six  years'  interest.  In  the  progress  of  the  cause,  an  order  was  made 
upon  consent,  in  pursuance  of  which  a  payment  was  made  to  the  plaintiff  on  account  of 
his  demand,  Held^  that  although  such  payment  would  have  defeated  the  bar  of  the  statute 
set  up  by  the  answer,  had  the  transaction  .taken  place  between  <i(/u  Z^,  yet  as  the  interests 
of  minors  were  concerned,  the  payment  ought  to  be  considered  as  made  without  pre- 
judice to  the  rights,  and  subject  iO  the  equities  of  the  parties  in  the  cau^e,  and  ought  not, 
therefore,  to  be  permitted  to  defeat  the  defence  relied  upon  by  the  answer. 

i^u^re.—  Iiow  far  the  Officer  is  authorised  to  decide  between  the  virtiex  in  a 
cause  upon  a  pleading  by  way  of  discharge,  filed  in  the  office,  relying  on  the  statute  of 
limitations  ? 

Where  an  estate  pour  nu^re  rie  is  granted  in  mortgage,  and  mortgagor  and  mort- 
gagee jointly  make  a  lease  of  a  portion  of  the  mortgaged  premises,  reserving  rent  to 
both  the  lessors  and  to  their  heirs  and  assigns,  and  the  les.'^ee  covenants  for  the  payment 
of  the  rent  accordingly,  on  the  death  of  the  mortgagee,  the  mortgagor  may  maintain 
an  action  of  covenant  fon  non-payment  of  the  rent  which  accrues  due  in  his  own  lifetime, 
the  covenant  being  quoad  the  mortgagor,  a  covenant  in  gross. — But  ttmhie.  that  the  rer.t 
which  accrues  due  subsequently  to  his  death,  goes  to  die  heir-at-law  of  the  mortgagee 
who  may  sue  upon  the  covenant,  notwithstanding  the  mortgagor  having  survived  the 
Mortgagee,  for  the  Court  will  mould  such  a  covenant  so  as  to  make  the  rent  go,  on  the 
deatk  oC  the  mirvivor  of  tbe  lessors,  to  the  party  entitled  to  the  reversion. 

o    t 
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1 839.         Boarcbier  the  lands  of  Cahermakerilla,  to  hold  for  the  lives  of  the  cestui 
^^'^^^^^^^     que  vies  in  the  lease  under  which  the  said  F.  M'Mahon  held  the  lands, 
subject  to  the  osaal  proviso  for  redemption,  upon  repayment  of  the 
M'DONOUOH.    principal  sura  with  interest. 

By  indenture  of  lease  bearing  date  the  17th  of  September,  1818,  the 
said  T.  Bonrchier  and  F.  M*Mahon  demised  a  portion  of  the  mortgaged 
lands  for  a  term,  still  unexpired,  to  Hugh  0*Loughlen,  **  yielding  and 
paying  every  year,  during  the  said  term,  to  the  said  T.  Bonrchier  and 
F.  M*Mahon,  their  heirs  and  assigns,'*  the  yearly  rent  of  £29.5  of  the 
then  currency,  payable  on  the  1st  of  May  and  1st  of  November  in  each 
year,  &c. 

After  the  execution  of  the  lease,  OXoughlen,  the  tenant,  made  to 
Bourchier,  the  mortgagee,  various  payments  on  account  of  the  rent  in 
discharge  of  the  sum  due  on  foot  of  the  mortgage,  and  continued  to 
make  such  payments  until  the  15th  of  July,  1828,  from  which  time 
O'Loughlen  paid  the  rent  reserved  by  the  lease  to  M*Mahon,  the 
mortgagor,  up  to,  and  for  the  first  of  November,  1832. 

Bonrchier,  the  mortgagee,  died  in  June,  1832,  having  previously 
made  his  will,  of  which  he  appointed  the  plaintiff,  Thwaites,  and  another 
person  executors,  but  the  latter  having  renounced,  the  plaintiff  alone 
obtained  probate. 

M'Mahon,  the  mortgagor,  died  on  the  30th  of  May,  1833,  having 
made  his  will,  under  which  the  several  defendants  (two  of  whom  were 
minors)  claimed  an  interest  in  the  mortgaged  premises. 

The  mortgagor  not  having  appointed  an  executor,  administration 
with  the  will  annexed,  was  obtained  by  the  defendant  M'Donough,  who 
was  also  the  heir-at-law  of  the  mortgagor. 

The  bill  in  this  case  was  filed  on  the  26th  of  November,  1836,  by 
the  plaintiff  Thwaites,  as  the  executor  of  the  mortgagee,  his  heir-at-law 
being  also  a  party.  It  prayed  for  an  account  of  what  was  due  for 
principal  and  interest  on  foot  of  the  mortgage,  and  for  a  foreclosure ;  it 
also  prayed  a  receiver. 

The  bill  stated,  that  the  plaintiff  had  applied  to  the  said  Hugh 
O'Loughlen  for  payment  of  the  rent  reserved  by  the  lease  of  the  17th  of 
September,  1818,  but  that  he  had  declined  to  pay  the  same,  alleging,  th^ 
inasmuch  as  Francis  M'Mahon,  the  co-lessor  of  Thomas  Bonrchier, 
had  survived  the  said  Bourchier,  the  heir*at-law  of  the  former  was  now 
entitled  to  the  rent. 

On  the  10th  of  June,  1837,  some  of  the  defendants  answered  the 
bill ;  and  on  the  1 6th  of  May,  1 838,  a  joint  and  several  answer  was 
filed  on  the  part  of  the  minors,  and  those  of  the  adult  defendants  who 
claimed  under  Bourchier's  will,  relying  on  the  3  &  4  FT.  4,  c  27,  as 
limiting  the  plaintiff's  right  to  recover  interest  within  a  period  of  six 
years  antecedent  to  the  time  of  filing  the  bill,  but  admitting  the  principal 
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som  secarad  by  the  mortgage,  as  well  as  interest  for  the  abore  period,         1839. 
to  be  doe  to  the  plaintiflp.  >i.«^^«^ 

Upon  the  eoming  in  of  the  ans  vers/the  following  order  was  made,  upon      th  w^i\  i  r  t.s 
a  consent  entered  into  between  the  parties  in  the  caase,  and  signed  on    ^ij^^  ^'  . 
**  behalf  of  the  minor  defendants  hj  their  guardian ; — **  It  is  ordered,*'  &c., 
''thai  it  be,  and  it  is  hereby  referred  to  the  Chief  or  Second  Remem- 
"^  braneer  to  take  an  account  of  the  sam  due  to  the  plaintiff  for  principal, 
**  interest,  and  costs,  on  foot  of  the  mortgage  in  the  pleadings  mentioned, 
''as  if  a  decree  to  an  account  bad  been  pronomiced  for  that  purpose,  in 
"which  aecoant  all  just  allowances  are  to  be  given,"  ftc.     '*  And  that 
"  the  said  Chief  or  Second  Remembrancer  do  report  the  sum  which  he 
"  shall  find  to  be  doe  upon  the  taking  of  such  account ;  and  that  either 
"  party  shall  be  at  liberty  to  set  down  the  cause  to  be  heard  on  said 
"report,  if  they  shall  so  think  fit,  as  if  the  said  report  had  been  made  in 
"  obedience  to  a  decree  of  this  Court. 

"  And  it^s  further  ordered  that  Hugh  O'Loughlen,  £s<|.,  the  tenant  to 
**  part  of'  the  mortgaged  premises,  do  forthwith  pay  orer  to  the  plaintiff 
"the  sum  now  dne  and  owing  by  him  for  rent  and  arrears- of  rent,  on 
"  aeooant  of  his  demand ;  the  plaintiff  hereby  undertaking,  in  case  il 
'*  shall  tnm  ont  upon  the  taking  of  the  said  accoimt,  that  there  is  not  so 
"  mack  due  to  him,  to  refund  the  orerplus,  and  pay  it  to  the  defendant 
"  Charles  M'Donoogh,  on  behalf  of  the  other  defendants ;  and  the 
"  plaintiff  hereby  consenting,  in  case  the  said  sum,  so  due  by  the  said 
"  O'Loughlen,  shall  not  be  sufficient  to  satisfy  the  sum  which  shall,  upon 
"  taking  such  account,  as  aforesaid,  be  found  to  be  due  to  the  plaintiff, 
^  to  accept  the  balance,  by  payment  of  a  moiety  of  the  profit  rent  of  the 
"  mortgaged  premises.** 

"  And  it  is  further  ordered,  that  in  case  the  said  Hugh  O'Loughlen 
''  shall  not  pay  the  amount  now  due  by  him  to  the  plaintiff,  within  one 
**  month  from  the  date  of  said  consent,  that  a  reoeirer  be,  at  the  ex- 
"  piration  of  that  period,  appointed  to  receive  the  rents  and  profits  of 
"  said  mortgaged  premises,  and  that  the  said  receiver  be  at  liberty  to 
"  pay  the  plaintiff  the  sura  now  due  by  the  said  Hugh  O'Loughlen,  for 
'^  rent  of  the  said  premises,  as  soon  as  such  receiver  shall  receive  the 
"same,  and  that  he  shall  have  credit  for  the  said  sum  in  passing  his 
"  acooont." 

In  porsaance  of  this  order,  the  Remembrancer  made  his  report^ 
bearing  date  the  25th  of  June,  1839,  in  which,  amongst  other  matters, 
he  found  as  follows :-»"  I  find  that  after  the  death  of  the  said  Francis 
"M'Mahon,  the  said  Hugh  O'Loughlen  did  not  pay  the  rent  reserved 
"  by  the  said  indenture  of  lease,  and  that  at  the  time  of  the  making  of 
'*  the  said  order  of  reference,  he  owed  an  arrear  of  £675  on  account  of 
"  said  rent,"  Iec 
"  I  find  that  since  the  pronouncing  of  the  said  order,  namely,  on  the 
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1839. 


T11WAITE8 

V. 

M'DONOUOH. 


"  7th  day  of  Jone,  1838,  the  said  Hugh  O'Loughlen,  parauant  to  the 
'*  said  order,  paid  to  the  plaiotiflF  on  account  of  his  demand^  the  soid  of 
"  £675,  of  the  late  currency,  being  on  account  of  taid  arrear  due  by 
**  hiin,  as  aforesaid,  at  the  time  of  pronouncing  said  order.     And« 

**  I  find  that  crediting  the  plaintiff  with  the  said  principal  sum  of 
"  £450,  late  currency,  so  secured  by  said  mortgage,  and  with  interest 
'<  thereon  for  a  period  of  six  years  next  before  the  filing  of  his  bill,  being 
''the  sum  of  £162,  late  currency,  and  with  the  sum  of  £4>l.  da.  for 
''subsequent  interest  to  the  7th  of  June,  1838  (which  interest  only  I 
"  am  of  opinion,  and  find  that  said  plaintiff  is  under  the  proFisions  of 
**  the  statute  (3  &  4  FP.  4,  c.  27)  entitled  to  have  reported  as  a  charge 
"  upon  the  said  mortgaged  premises),  and  debiting  him  as  against  same 
"  with  the  sum  of  £675,  so  paid  by  the  said  Hugh  O'Loughlen,  I  find 
"  that  said  plaintiff  has  been  over-paid  all  principal,  interest,  and  costs, 
''  on  foot  of  said  mortgage,  by  a  sum  of  £21.  1 5s.  late  currency. 

**  I  find,  however,  that  it  was  contended  before  me,  on  the  part  of  the 
**  said  plaintiff,  that  he  had  a  right  to  allocate  said  payment  of  the  said 
**  Hugh  O'Loughlen,  to  the  discharge,  in  the  first  place,  of  the  interest, 
*'  which  accrued  upon  said  principal  sum  anterior  to  the  said  period  of 
**  six  years  next  before  the  filing  of  his  said  bill  (and  which  interest  I 
''  do  not  find  was  paid,  no  evidence  thereof  having  been  laid  before  me), 
"and  afterwards  in  liquidation  of  the  subsequent  interest  and  the 
'*  principal,  so  far  as  same  would  extend ;  and  for  the  purpose  of  saving 
"  expense  to  the  parties,  I  have  taken  the  account  in  the  manner  con- 
*'  tended  for  by  the  plaintiff,  and  find  that  in  case  your  Lordships  shall 
'*  be  of  opinion  that  he  is  entitled  to  interest  on  said  mortgage,  anterior 
"  to  said  period  of  six  years,  before  the  filing  of  his  bill,  and  so  to 
**  allocate  said  sum  of  £675,  paid  by  said  Hugh  OXoughlen,  that  there 
**  is  due  to  said  plaintiff  for  principal,  interest,  and  costs,  the  svm  of 
«<£217.  10s.  3d.  late  currency." 


Mr.  Cooper^  Q.  C,  for  the  plaintiff. — It  is  not  necessary  to  contend 
that  the  plaintiff  is  entitled  to  more  than  six  years'  interest ;  neither 
does  any  question  of  allocation  of  payment  arise.  For,  in  order  to 
enable  the  debtor  to  allocate  the  money  paid  to  the  creditor,  it  must  be 
the  proper  money  of  the  debtor.  The  payment  must  be  a  voluntary 
payment, — one  which  he  has  the  option  of  making  or  withholding,  and 
not  a  compulsory  payment.  He  must  be  entitled  to  say — ^  you  must 
apply  this  money  to  such  a  demand,  or  I  will  not  pay  it  to  yon."  Snp* 
pose  A  owes  B  several  judgment  debts  and  B  issues  a  fi.fa,  or  a  ca.  «a. 
upon  one  of  those  judgments,  and  the  debtor  pays  under  the  compulsion 
of  process,  he  cannot  say  to  the  creditor  '*  yon  must  apply  thb  money 
**  to  such  a  judgment,  and  not  to  that  upon  which  the  execution  issued." 
Still  less  can  he  say,  that  money  which  does  not  belong  to  him,  which 
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be  cannot  enforce,  bat  which  comes  to  the  creditor's  bands,  most  be         1839. 

applied  to  a  particular  demand.      Now,  to  whom  did  the  money  dne  by     ^^^*V*^^ 

O'Looghlen  belong  ?     To  the  parties,  certainly,  who  are  entitled  to  the 

rerersion  of  O'Loughlen's  lease.     M*Mahon  had  no  estate  in  the  land    u'oonouoh. 

demised,  at  the  time  of  the  making  of  the  lease, — he  was  a  mere  stranger. 

The  covenant  by  0*Longhlen  to  pay  him  the  rent,  was  a  covenant  in 

gross*  which  conld,  no  donbt,  be  sued  on  by  M'Mahon  daring  his  life, 

if  Bonrchier  did  not  intervene,  but  conld  not  be  saed  on  by  M'Mahon's 

heir  or  devisee, — because  M*Mahon  had  no  estate  with  which  that 

covenant  could  run. 

The  rent,  upon  the  decease  of  the  mortgagor,  ran  with  the  reversion 
to  the  heir  or  devisee  of  the  mortgagee,  WM  v.  Russell  (a).  The 
assignee  of  a  lease  by  estoppel  shall  not  take  advantage  of  any  covenant ; 
Noke  v.  Awder  (b). 

Then  does  the  consent  make  any  difference  ?  The  consent  is,  that 
0*Looglilen  shall  pay  the  money  to  the  plaintiff  an  account  nf  his 
demand — not  on  account  of  the  sam  admitted  to  be  due  by  the  answer. 
Why  was  the  consent  entered  into  ?  To  remove  O'Loughlen's  objection 
to  pay.  The  money  never  got  into  the  hands  of  the  representatives  of 
the  mortgagor :  and  even  if  it  had,  they  could  not  have  allocated  it, 
it  not  being  their  money.  The  plaintiff  might  have  recovered  the  money 
from  the  representatives  of  the  mortgagor  if  they  had  received  it  from 
the  tenant,  by  an  action  for  money  had  and  received  to  his  use.  Sup- 
posing, for  the  sake'  of  argument,  that  the  heir- at  law  of  the  mort- 
gagor had  received  this  money,  that  it  belonged  to  him,  and  that 
he  paid  it  to  the  plaintiff  on  account  of  his  demand  ffeneralltfy  as  in  the 
consent,  without  allocating  it  to  the  interest  due  within  six  years,  the 
plaintiff  might  allocate  it  to  that  interest  at  any  time.  The  law  now  is, 
that  the  debtor  must  allocate,  at  the  time  of  payment,  or  he  loses  his 
right  to  do  so ;  Mills  v.  Foukes  (c). 

Mr.  Henny  Q.  C,  and  Mr.  James  0*Brieny  for  the  defendants. — 
Considering  the  case  as  if  there  had  been  no  consent,  the  S  &  4 
IV.  4,  c  21  y  would  bar  the  plaintiff  from  recovering  more  than  six 
years'  interest. — .[Richards,  B.  I  am  inclined  to  go  with  you  if 
the  consent  were  out  of  the  way.] — The  only  question  then  remaining 
is,  whether  the  defendants  are  to  be  prejudiced  by  the  consent  ?  It  is 
a  material  circumstance  in  the  case,  that  two  of  the  defendants  are 
minors ;  besides,  it  is  to  be  recollected  that  the  point  as  to  the  statute  of 

(o)  3  T.  R.  393.  (b)  Cro.  El.  437. 

For  the  doctrine  as  to  collateral  covenants  and  covenants  in  gross,  see  Piatt  on 

Covenants,  pp.  67,  68. 

(r)  6  Bing.  N.  C.  456 ;   Phil  pat  I  v.  Jones,  2  Ad.  &  El.  41. 
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18S9.  limitations,  was  made  by  the  answer,  althoogh  that  in  the  case  of  minors 
woold  not  have  been  necessary. — [Richards,  B.  This  was  certainly  a 
▼ery  improvident  consent  on  the  part  of  the  minors.     I  was  not  before 

MCDONOUGH.    ^^'^^^^  ^^^  '^y  ^^  ^^®  principal  defeudanto  had  been  minors.] — If  the 

consent  had  a  tendency  to  prejudice  the  rights  of  the  minors,  the  plaintiff 
was  guilty  of  an  impropiiety  in  permitting  it  to  be  made  amle  of  Court. 
It  is  clear  that  its  principal  object  was  to  save  the  expense  of  bringii^ 
the  cause  to  a  hearing ;  the  account  ought,  therefore,  to  be  taken  under 
it,  as  if  a  decree  to  account  had  been  regularly  pronooneed  upon  a 
hearing  of  the  cause.  It  was  never  intended  that  a  payment  made 
under  that  consent  should  prejudice  or  affect  the  rights  of  the  parties. 

The  defendants  had  a  right  to  raise  this  question  upon  the  statute  of 
limitations  in  the  office,  the  point  having  been  made  by  the  answer ; 
JBume  V.  Robinson  (a). 

If  this  view  of  the  case  be  correct,  it  is  unnecessary  to  discuss  the 
questions  arising  upon  the  plaintiff's  right  to  allocate  this  money, 
as  it  must  be  considered  as  money  brought  into  Court  by  the  reoeiver. 
But  upon  this  point,  if  it  were  necessary  to  argue  it,  the  case  of  Webb 
V.  Russdl  (&),  as  well  as  that  of  Stokes  v.  Russell  (ej,  are  authorities 
rather  in  favor  of  the  defendants  than  otherwise. 

Mr.  Ssrgscmi  Greene^  for  the  plaintiff,  in  reply— The  plaioliff  had 
a  clear  right  to  appropriate  this  payment  as  one  made  on  foot  of  the 
mortgage  generally,  so  as  to  prevent  the  statute  of  limitations  operaiiag 
as  a  bar,  unless  the  effiect  of  the  proceedings  in  the  cause  has  been  sueh 
as  to  derogate  from  that  right. 

The  Remembrancer's  office  is  not  the  proper  place  to  raise  qnestioaa  of 
this  kind->  the  rule  was  so  laid  down  by  your  Lordship  in  the  case  of 

Walsh  V.  Walsh  (d) [Richards,  B.    I  always  oaderstood  that  the 

duty  of  the  Officer  was  merely  ad  eomputamdumf  and  that  it  was  not  his 
province  to  adjust  nice  equities  between  the  parties  in  the  cause ;  how 
far  he  may  be  authorised  to  decide  between  parties  in  a  cause  upon  a 
pleading  by  way  of  discharge,  filed  in  his  office,  relying  on  the  statnte 
of  limitations,  is  a  thing  which  I  would  not  t&e  upon  myself  to  decide^ 
if  it  be  necessary  to  do  it  in  this  case,  without  a  great  deal  of  consi- 
deration; where  creditors  come  into  the  office  and  file  chai|^  the  Officer 
must,  from  the  necessity  of  the  case,  be  called  on  to  receive  anch  a 
pleading  and  often  to  decide  upon  it. 

It  may  be  observed,  however,  that  in  Walsh  v.  Walshf  the  question 
upon  the  statute  of  limitations  was  not  raised  by  the  answer  or  relied 
on  at  the  hearing,  when  tlie  decree  to  account  was  pronounced  in  that 

(a)  1  Dru.  &  WalHh,  688.  (6)  3  T.  R.  393. 

(c)  Id.  678.  (d)  Jones  &  Csrej,  52. 


U 
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came,  and  the  plaintiff  in  that  case  elected  to  take  a  decree  for  dower         18S9. 

in  preference  to  jointure,  which  possibly  she  might  not  have  done,  had 

defendant  at  the  hearing  insisted  on  the  statute  of  limitations.     The 

plaiDtiff  would,  therefore,  hare  been  taken  by  surprise  if  the  defendant   m'donough. 

had  been  allowed  to  rely,  for  the  first  time,  in  the  office,  on  the  statute 

of  limitations.     But  that  is  not  the  case  here,  that  defence  baring  been 

made  by  the  answer]— *  With  respect  to  the  nature  of  the  defence  in  this 

case,  it  may  be  important  to  remark  that  the  42d  section  of  the  act 

which  prevents  more  than  six  years'  interest  being  recovered,  bars  the 

remetfy  only,  and  not  the  right.     A  party  who  relies  on  that  statute, 

makes  a  tacit  admission  that  more  is  due  than  he  is  willing  to  pay, — he 

relies  on  the  statute  as  releasing  him  from  the  moral  obligation  he  is 

ander,  to  pay  what  he  justly  owes. 

Bonrchier,  the  mortgagee,  was  the  landlord.  H^ebb  v.  RuuM  shews 
that  the  lease  must  be  considered  as  the  lease  of  the  mortgagee,  and 
not  the  leaae  of  the  mortgagor. 

The  plaintiff  representing  the  legal  estate,  the  question  may  be  con* 
sidered'as  if  the  mortgagee  were  still  living.  The  case  would  then  stand 
thas:»his  tenant  pays  him  a  sum  of  money,  which,  unquestionably,  he 
has  a  right  to  allocate  as  he  pleases ;  he  may  be  considered,  to  a  certain 
extent,  as  a  mortgagee  in  possession,  with  this  money  actually  in  his 
pocket.  Under  these  circumstances,  the  representatives  of  the  mort- 
gagor insist  upon  the  money  being  paid  back,  and  on  the  mortgagee 
being  compelled  to  allocate  it  in  a  manner  different  from  that  in  which 
be  has  done.  This .  payment  cannot  be  considered  as  if  made  by 
the  hands  of  a  receiver ;  it  appears  upon  the  face  of  the  consent,  that 
it  was  purely  a  voluntary  payment,  and  that  the  clause  relating  to  the 
appointment  of  a  receiver  was  introduced  merely  to  provide  for  the 
event  of  the  tenant  persevering  in  his  refusal  to  pay  the  rent. 

Under  all  the  circumstances  of  this  case,  the  plaintiff  ought  not  to  be 
compelled  to  pay  back  this  money  for  the  purpose  of  enabling  thd  defen- 
dants to  avail  themselves  of  the  statute  of  limitations  to  defeat  a  just 
demand. 

Tueidayy  December  Sd. 

Richards,  B.* 

The  bill  in  this  case  was  filed  on  the  26th  of  November,  1836,  and 
it  prays  for  the  foreclosure  of  a  mortgage  executed  by  Francis  M'Mahon 
to  Thomas  Bourchier.  The  estate  was  one  pour  autre  vie,  and  the  whole 
interest  was  granted  in  mortgage.  From  1810  to  1818,  the  mortgagor 
was  allowed  to  continue  in  possession,  but  in  the  year  last  mentioned, 
a  lease  was  made  by  the  mortgagor  and  mortgagee  jointly  of  a  portion 
of  the  mortgaged  premises,  at  a  rent  of  £295  a- year,  which  was  reserved 
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1839.        to  both  the  lessors,  and  to  their  heirs  and  assigns.      The  interest  was 

^^^*V"^^     kept  down  by  the  payment  of  the  rent  to  the  mortgagee  ontil  1828,  bnt 

THWAITES     £^^  ^^^^  period  until  1 8S2,  it  is  stated  that  the  rent  was  paid  to  the 

M'DONODOH.   T^^ortgagor.     In  June  1832,  the  mortgagee  died,  without  having  made 

any  will  capable  of  passing  his  interest  in  the  mortgaged  premises,  but 
his  heir-at'law  has  been  brought  before  the  Court  as  the  party  entitled  to 
the  reversion.     On  the  30th  of  May,   1833,  the  mortgagor  dies.     The 
rent  which  accrued  during  the  joint  lives  of  the  mortgagor  and  mort- 
gagee was  payable  to  both,  and  I  apprehend  they  nught  have  joined  in 
an  action  for  it;  and  after  the  death  of  the  mortgagee,  the  covenant  for 
the  payment  of  the  rent,  which  quoad  the  mortgagor  roust  be  considered 
as  a  covenant  in  gross,  might  have  been  sued  on  by  the  mortgagor, 
Webb  V.  Russellf  Stokes  v.  RushU;  and  during  the  life  of  the  mort- 
gagor he  was  entitled  to  enforce  the  payment  of  the  rent  which  became 
due  in  November  1832,  which,  in  point  of  fact,  was  paid  to  him,  as  also 
that  which  became  dne  on  the  1st  of  May,  1833,  which  was  not  paid  to 
him,  bnt  remained  due  and  in  arrear  at  the  time  of  his  death.     The 
rent  that  accrued  after  the  1st  of  May,  1833,  would  go,  I  apprehend,  to 
the  heir-at-law  of  the  mortgagee,  notwithstanding  the  manner  in  which 
the  same  appears  to  have  been  reserved  by  the  lease,  and  notwith- 
standing that  the  mortgagor  survived  the  mortgagee,  for  the  Court 
would  mould  such  a  covenant  as  we  find  in  this  lease,  so  as  to  make  the 
rent  go  on  the  death  of  the  survivor  of  the  lessors  to  the  party  entitled 
to  the  reversion  in  the  lands«  The  covenant  contemplates,  that  the  rent 
is  to  continue  to  be  paid  after  the  death  of  both  mortgagee  and  mort- 
gagor, and  the  reservations  to  the  heirs  and  assigns  of  the  lessors  gene- 
rally, is,  in  my  opinion,  sufficient  to  entftle  the  heir- of  the  mortgagee, 
who  is  the  assignee  of  the  reversion,  notwithstanding  that  the  mortga- 
gee died  before  the  mortgagor,  to  sue  on  such  a  covenant ;  bnt  the 
party  claiming  in  right  of  the  mortgagee  does  not  think  fit  to  proceed 
at  law  against  the  tenant,  or  to  avail  himself  of  whatever  remedy  he 
might  have  had  to  recover  at  law  the  rent  reserved  upon  the  lease 
of  1818 ;  he  prefers  coming  into  this  Court,  and  in  so  doing  he  states 
a  case  in  his  bill  in  respect  to  his  legal  rights,  or  to  .the  legal  rights 
of  the  heir  of  Bourchier,  quite  opposed  to  that  contended  for  by  his 
counsel  at  the  bar :  that  is,  the  plaintiff,  the  executor  of  Bourchier,  al- 
leges that  a  considerable  arrear  of  rent  was  dne  under  this  lease  of 
1818,  that  there  was  a  difficulty  in  enforcing  payment  of  that  rent,  aud 
that  the  heir-at-law  of  Francis  M'Mahon,  the  mortgagor,  was  the  person 
entitled  to  such  rent,  and  that  the  plaintiff  could  have  no  relief  except 
in  a  Court  of  Equity.     It  is  very  important,  in  my  opinion,  in  consider- 
ing the  effect  to  be  given  to  the  payment  made  in  pursuance  of  the 
cot  sent,    which    I    shall    presently  state,   to   nodce   particularly  the 
structure  of  the  plaintiff's  bill,   and  the  case  which  the  plaintiff  him- 
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self  makes  upon  the  reocmly  especially  in  respect  to  the  inability  of  all         1839. 
parties  deriving  under  the  mortgage  to  recover  at  law  the  rent  payable       v^-v^^^^ 
under  the  lease  of  1818*— »[His  Lordship  here  read  some  passages  from     tuwaitiss 
the  bill,  shewing  the  equity  on  which  the  plaintiff  relied.] — To  this  bill  ^cno^fQUQu 
an  answer  is  put  in  relying  on  the  statute  of  limitations.     It  cannot  be 
denied  that  as  between  the  mortgagor  and  mortgagee,  and  their  respec- 
tive representatives,  that  was  a  perfectly  good  bar  against  all  beyond 
six  years'  interest,— 4uid  regard  being  had  to  the  case  as  stated  upon 
the  bill  and  answer,  the  42d  section  of  the  3  &  4  FF.  4>  c.  27,  was  a 
complete  defence  to  any  claim  of  interest  beyond  that  period*    That 
being  the  case  then,  as  it  stood  upon  the  pleadings,  with  this  additional 
circomatance,  that  two  of  the  defendants  were  minor*,  a  consent  is 
entered  into  on  the  23d  of  May,  1638,  to  the  following  effect — [Here 
his  Lordship  read  the  consent].  That  was  certainly  a  most  improvident 
consent  on  the  part  of  the  defendants,  as  it  neglected  to  preserve  to 
them  the  beneit  of  the  statute  of  limitations,  upon  which  they  had 
relied  by  their  answer.     I  have  no  hesitation  in  saying,  that  if  this 
transaction  had  taken  place  between  adults,  the  terms  of  this  consent, 
and  the  payment  of  the  money  in  pursuance  of  it,  unless  controlled 
(which  possibly  it  might  have  been)  by  the  structure  of  the  plaintiff 's 
bill,  and  certain  allegations  therein,  would  have  had  the  effect  of  defeat- 
ing the  bar  of  the  statute.     For,  I  am  of  opinion,  that  the  plaintiff 
would  in  that  case  (if  not  prevented  by  the  allegations  contained  in  his 
pleading)  have  had  a  right  to  Apply  the  money  so  received  by  him  on 
a  general  account  from  his  tenant,  or  rather  from  the  tenant  of  his 
trustee  (the  heir  of  Bourchier)  in  discharge  of  the  arrears  of  interest 
due  upon  the  mortgage,  without  reference  to  the  statute  of  limitations : 
and  I  am  further  of  opinion,  that  the  defendants  would  have  had  no 
equity,  after  it  had  been  so  applied,  to  come  in  and  ask  the  Court  to 
compel  the  plaintiff  to  allocate  it  to  the  payment  of  interest  accrued 
due  within  six  years.     But  it  is  unnecessary  to  consider  what  the  con- 
struction of  the  consent  ought  to  be  if  entered  into  between  adults,  for 
I  must  give  it  that  construction  which,  in  my  opinion,  the  Court  would 
and  ought  to  have  given  it,  had  their  attention  been  called  to  the  circum- 
stance, that  the  interests  of  minors  were  concerned,  when  making  the 
same  a  rule  of  Court.     Had  the  Court  been  about  to  make  an  order 
pending  the  cause,  for  the  payment  of  money  to  the  plaintiff  on  foot 
of  his  demand,  I  do  not  think  the  Court  would  have  done  so  without 
guarding  its  order  in  such  a  way  as  would  prevent  the  plaintiff  from 
defeating  the  defence  relied  on  by  the  minor  defendants  in  the  cause,  by 
means  of  any  payment  to  be  made  thereunder,  which  is  just  what  is 
now  sought  to  be  done  by  the  plaintiff  in  this  case.     The  Court,  I  con- 
ceive, would  have  taken  care  that  such  order  should  not  operate  to 
waive  or  destroy  any  defence  which  the  minor  defendants  had  relied 
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on  by  their  answer,  or  were  entitled  to  rely  on  at  the  hearing  of  the 
caase,  in  bar  of  any  part  of  the  plaintiff's  demand,  whether  such  defence 
should  be  founded  upon  the  statute  of  limitations  or  otherwise. 

Under  these  circumstances,  and  looking  carefully  into  this  consent, 

I  am  of  opinion,  that  I  must  consider  the  payment  made  under  and  in 

pursuance  of  it,  in  like  manner  as  if  so  much  money  had  been  pud  by 

a  receiver  appointed  by  the  Court,  or,  at  all  erents,  as  a  payment 

obtained  through  the  aid  of  proceedings  in  this  cause,  constructed  as  it 

is,  and  consequently  as  a  payment  made  without  prejudice  to  the  rights, 

and  subject  to  the  equities  of  the  parties  in  the  cause,  and  without  any 

power  to  the  plaintiff  to  make  use  of  such  payment  to  the  prejudice  of 

the  defendants,  or  of  the  defence  relied  on  by  them ;  and  this  consent 

haying  been  entered  into  after  a  defence  in  the  nature  of  a  plea  of  the 

statute  of  limitations  had  been  set  up  by  the  answer,  and  without  re> 

serving  that  point  either  for  the  Officer  or  for  the  Court,  and  without 

saving  the  rights  of  the  minors  in  more  express  terms  than  has  been 

done,— I  must  declare  that  the  consent-order  was  improvidently  made 

and  most  rule  the  special  point  in  fiivor  of  the  defendants. 

I  feel  a  good  deal  embarrassed  by  the  question  of  costs,  bat  I  am 
inclined  to  think  upon  the  whole,  that  I  should  say  no  costs  at  either 
side.  There  was  certainly  a  large  sum  of  money  due  to  the  plaintiff 
when  he  filed  his  bill ;  but  again,  if  I  am  right  in  the  general  view 
which  I  take  of  the  case,  all  the  litigation  in  the  cause  subseqaent  to 
the  date  of  the  consent,  must  appear  to  have  been  altogether  unneces- 
sary and  unfounded.     I,  therefore,  say  no  costs  at  either  side. 


Widneiday,  Nov.  27rA. 

PRACTICE— SERVICE  OF  ORDER— RECEIVER  UNDER 
1  &  2  Vict  c.  109,  s.  SO— RENT  CHARGE. 

Manoan  v.  Massv. 


The  mode  of  ^^^  Orpen  moved  to  make  absolute  the  conditional  order  for  a  receiver, 

service       pre- 
scribed by  the  which  had  been  obtained  in  this  matter,  under  the  SOth  section  of  the 

t^^R^^ftT  ""^  1  &  2  Via.  c  J  09,  on  the  2l8t  of  July  last,  and  stated  that  the  res- 

chargeActd  &  pendent  was  abroad,  and  that  the  conditional  order  had  been  served  in 

with     respect  ^Q®  Same  manner  as  the  ten  days    notice  required  by  that  section, 

to  the  t«n  days'  namely,  on  the  land-agent  of  the  respondent,  but  that  the  Officer  bad 

notice  of  a  par*  ^                             ^^             ^                * 

ty's    intention  refused,  On  such  service,  to  give  a  certificate  of  no  cause. 

to  apply  for  a 

receiver  under 

that  act,  is  not  applicable  to  <he  service  of  the  order  appointing  such  receiver,  which  mast 

be  served  in  the  usual  manner    required  by  the  practice  of  the  Court  for  the  service  of  \tn 

orders. 
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Connael  relied  on  the  30th  section,  as  providing  no  particular  means 
for  the  service  of  the  conditional  order,  and  contended  that,  hy  analogy, 
it  might  be  served  in  the  same  way  as  the  ten  days'  notice. 

Richards,  B.* 

Although  that  section  authorises  the  service  of  the  notice  upon  the 
agent  of  the  respondent,  it  does  not  repeal  the  practice  of  this  Court 
with  respect  to  the  service  of  its  own  orders'.  That  practice  requires 
a  service  of  the  order  on  the  party  himself;  or,  in  a  proper 
case,  the  Court  will  authorise  a  substitution  of  service.  In  this  case,  it 
ought  to  have  been  made  a  part  of  the  original  application  to  substitute 
the  service  of  the  conditional  order  upon  the  land-agent  of  the  res* 
pendent.  As  it  is,  I  must  refuse  the  motion ;  but  I  will  now  give  yon 
an  order  for  the  substitution  of  service. 

Order  to  substitute  service  accordingly. 

*  SoUu. 


1839. 


Monday^  Dec*  2d. 

PRACTICE— SETTING  DOWN  CAUSE  FOR  HEARING- 

OBJECTIONS— REPORT. 

Warren  t;.  Power. 


Mr.  Dixon,  Q.  C,  on  the  calling  on  of  this  case  as  a  short  cause,  upon 
report  and  merits,  objected  to  its  having  been  irregularly  set  down,  the 
order  for  hearing  having  been  taken  out  before  the  conditional  order  to 
confirm  the  report  had  been  made  absolute,  although  objections  to  the 
draft  report  had  been  taken  in  the  Remembrancer's  office,  on  which 
exceptions  to  the  report  itself  might  have  been  grounded. 

Mr.  Sergeant  Curry ^  for  the  plaintiflF.— The  usual  course  is,  to  enter 
the  role  nui  to  confirm  the  report,  and,  at  the  same  time,  to  enter  a  rule 
to  set  down  the  cause  on  report  and  merits. 

Richards,  B.,  having  referred  to  Mr.  Tench,  the  Register,  said, 
such  is  the  course  only  where  no  objections  have  been  taken  to  the 
draft  report,  and  where,  consequently,  no  exceptions  can  be  taken  to  the 
report  itself. 


Where  objec- 
tions have  been 
tjiken  in  the 
office  to  the 
draft  of  the 
Remembran- 
cer's rfport,  it 
is  irregular  to 
set  down  the 
cause  to  be 
heard  on  re- 
port and  me- 
rits until  the 
report  is  con- 
firmed, unless 
the  objectionj 
to  the  draft  re- 
port have  been 
allowed,  and 
the  report,  rg 
signed,  varied 
accordingly. 


Mr«  7.  iC  Lowry{amicvi  curia),  said,  as  it  was  a  qnestion  of  const- 
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derable  pnetical  importaiiee,  he  thought  it  right  to  state^  that  although 
the  practice,  ai  Uid  dowo  by  the  Register^  might  be  the  proper  practice, 
yet  that  he  had  taken  the  opportunity,  some  time  ago*  of  personally 
making  inquiry  at  the  Assistant  Register's  oflSce,  as  to  the  actual  prac- 
tice there  adopted  in  setting  down  causes  on  reports, and  he  was  informed 
that  no  certificate  from  the  Remembrancer  was  required  when  setting 
down  a  caosoi  as  to  whether  or  not  objections  had  been  taken  to  the 
draft  report  in  the  office,  and  that  a  party  mighty  immediately  on  enter- 
ing the  conditional  rule  to  confirm  the  report,  set  down  the  cause  to  be 
heard  on  report  and  merits:  but  that,  if  before  the  expiration  of  the  role 
to  confirm  the  report,  exceptions  are  filed,  the  order  for  hearing  on  report 
and  merits  falls  to  the  ground^  and  the  cause  must  be  again  set  down 
on  report,  exceptions,  and  merits.  And  in  support  of  this  practice,  he 
mentioned  the  case  of  M'JKiUrick  r,  M^KiUrickf*  heard  as  a  short 
cause  on  Saturday  last,  in  which  it  had  been  actually  adoptedv 

PennefaThbr,  B. — We  think  the  practice,  as  stated  by  the  Register 
the  more  convenient  and  regular  one*  A  great  deal  of  expense  would 
be  incurred  by  setting  the  cause  down  a  second  time,  if  exceptions  are 
taken,  after  a  cause  is  set  down  on  report  and  merits. 

Sergeant  Curry,  •  I  find,  however,  that  in  this  case,  the  objections 
taken  to  th«  draft  report  by  the  defendant,  who  now  raises  the  objection, 
were  allowed  by  the  Remembrancer,  and  the  report  Taried  accordingly. 

Pbnnepathbr,  B. 

In  that  case,  then,  there  oould  be  no  exception  taken  to  the  report, 
and  the  cause  has  been,  therefore,  set  down  regularly. 


*   ThefoUowing  are  copies  of  the  orders  in  this  cause  : — 


M'Kittrick 
and  others 


M<Kittrick 
and  others. 


The  10th  day  of 
June,  1839. 
Upon  motion  of 
Mr.  W.,  Attorney 
for  the  plaintiffs,  it 
is  ordered  by  the 
Court,  that  the  defendants  do,  in 
four  sitting  days  after  service  ot 
this  order,  shew  cause,  if  any  they 
can,  wherefore  the  report  made  in 
this  cause  should  not  be  confirmed. 
Same  1  The  11th  day  of 

)  June,  1889. 

Upon   motion   of  Mr. 
W.,    Attorney    for    the 


V. 

6ame. 


I 


plainttfia.  It  is  ordered  by  the  Court, 
that  this  cause  be  set  down  to  be 
heard,  upon  report  and  merits,  the 
sixth  of  the  eight  days  after  the 
present  Term. 
[  Exceptions  to  the  Report  having 


been  filed  on  the  day  of  Jane 
last,  the  order  for  hearing  on  report 
and  merits  thereby  fell  to  the 
ground,  and  the  cause  was  again 
set  down  in  the  present  Term,  por- 
suant  to  the  following  order  :j — 

Same  1         The  18th  day  of 
V.      \  Nov.  1839. 

Same,  j       Upon  motion  of  Mr. 

J  W.,  Attorney  ft>r  the 

plaintifik.  It  is  ordered  by  the 
Court,  that  this  cause  be  set  down 
to  be  heard,  upon  report,  excep- 
tions, and  merits,  the  fifth  of  the 
eight  days  after  this  Term. 

This  case  of  itself  affords  an  il- 
lustration of  the  inconvenience 
which  would  result  from  the 
the  practice  above  condemned  by 
the  Court. 
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Friday,  Dec.  Sth. 

ECCLESIASTICAL  COURT— SUIT  TO  RECALL  PROBATE- 
ADMINISTRATOR  PENDENTE  LITE— EQUITY 

JURISDICTION. 

Thomas  v.  Thomas. 

This  was  a  molion  for  a  receiver  over  the  personal  estate  of  Beojamin  Pendinff  a  suit 

Thomas,  deeeased,  and  an  injunction  against  the  defendant  collecting  or  J^^^al  ^Court 

receiving  the  assets  of  the  deceased.     The  bill  was  filed  on  the  2d  of  to  recall  pro- 

this  month,  and  notice  of  this  motion  was  served  the  same  day  together  of  Equity  will 

with  the  subpcsna.  entertain  a  biU 

'^  for  the  preser- 

The  bill  was  filed  by  the  plaintii^  ckimii^  as  heir-at-law  of  the  de«    vation  of  the 
ceased,  alleging  the  will  to  have  been  obtained  by  nndae  jmeans,  and    ^^'  ^"^  ^^ 
stating  that  probate  diereof  had  been  taken  out  in  common  form  by  the    Ecclesiastical 
deleadaat  daring  the  minority  of  the  plaintiff;  that  the  plaintiff  had    point  an  admT 
iastitated  a  suit  in  the  Ecclesiastical  Court,  for  the  purpose  ^f  recalling    "^^^^^r  pen- 
that  probate,  and  that  the  assets  of  the  deceased  were  in  danger  of  mis-    no  objection  to 
application  by  the  defendant  in  the  mean  time.     The  bill,  therefore,    "^     ^      ' 
prayed  t^  appointment  of  a  receiver  of  the  personal  estate  pending 
the  litigation  in  the  fijoclesiastical  Court  to  recall  probate,  and  also 
prayed  for  leave  to  bring  an  ejectment,  under  the  orders  of  the  Court, 
for  the  recovery  of  the  real  estate  in  the  town  of  Wexford,  which  had 
been  mortgaged  by  the  deceased,  and  which,  consequently,  could  not  be 
recovered  by  ejectment,  unless  the  defendant  were  enjoined  to  waive 
legal  bars. 

Mr.  LiUoUj  Q.  O.,  with  whom  was  Mr.  Haifff  now  moved,  on  notice, 
for  an  injunction  and  receiver  as  to  the  personal  estate  of  Benjamin 
Thomas,  deceased,  until  the  litigation  now  pending  in  the  Ecclesiasti- 
cal Coart  should  be  determined,  or  until  answer  or  further  order ;  and, 
as  to  the  real  estate,  the  plaintiff,  by  his  present  motion,  also  sought  for 
leave  to  bring  an  ejectment  under  the  orders  of  the  Court,  and,  if  leave 
akonld  be  given,  an  injunction  to  restrain  the  defendants  from  setting  up 
tbe  outstanding  mortgage  or  other  legal  bars  to  defeat  that  ejectment. . 

The  verifying  affidavit  stated  that  the  late  Benjamin  Thomas,  being 
possessed  of  considerable  personal  Q9tate  and  certain  freehold  property 
in  Wexford,  on  the  1 4th  April,  1836,  was  attacked  by  brain  fever,  of 
which  he  died  after  two  days'  illness.  That  on  the  day  he  died,  while 
in  a  state  of  mind  which  rendered  him  incapable  of  making  a  valid 
devise  or  bequest,  a  paper,  purporting  to  leave  all  his  property,  real 
and  personal,  to  his  wife,  in  exclusion  of  his  children,  was  placed  before 
biro,  and  a  signature  attached,  by  guiding  the  hand  of  the  dying  man. 
That  after  his  death,  his  widow,  the  present  defendant,  had  proved  the 
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instroment  as  a  will  to  the  Ecclesiastical  Court  in  commoo  form.  That 
the  present  plaintiff  was  the  eldest  son  of  the  deceased,  and  having  now 
ceme  of  age,  had  taken  proceedings  in  the  Ecclesiastical  Court  to  recall 
that  probate.  That  litigation  was  still  depending.  The  plaintiff  swore, 
in  his  affidavit,  that  he  believed  the  assets  of  his  late  father  were  in  dan- 
ger of  being  lost  through  the  waste  and  misapplication  of  the 
defendant,  who  had  become  embarrassed  in  her  circumstances,  and  in 
danger  of  an  actual  arrest.  These  fiicts,  it  was  submitted,  made  the  case 
stronger  than  King  v.  King  (a),  where  it  was  held  that  the  pending  liti- 
gation in  the  Ecclesiastical  Court  was  sufficient  to  induce  this  Court  to 
appoint  a  receiver  of  the  personal  estate. 


Mr.  Cdttin$9  Q.C.,  caninu-^The  plaintiff  comes  here  three  years 
after  the  death  of  the  testator  to  impeach  the  wilL  The  litigation  in 
the  Ecclesiastical  Court  is  not  a  ground  for  this  Court  to  interfere  by 
appointing  a  receiver  of  the  personal  estate.  If  there  be  a  proper  case  for 
it,  the  Ecclesiastical  Conrt,  where  that  litigation  is  pending,  will  appoint 
an  administrator  pendetUe  Ute. 

Pbnnbfather,  B. 

The  power  of  the  Ecclesiastical  Court  to  appoint  an  administrator 
pemdetiU  Hie  has  never  been  allowed  to  oust  the  jurisdiction  of  this  Court 
to  appoint  a  receiver.  The  plaintiff  here  certunly  comes  very  late^ 
after  three  years  to  make  these  charges.  It  is  highly  inconvenient  to 
call  for  an  investigation,  after  so  long  a  period  has  elapsed.  How* 
ever,  I  think  there  is  such  a  case  made  as  to  induce  the  Court  to  grant  a 
conditional  order  for  a  receiver,  unless  cause  shewn  in  the  beginning 
of  next  Term,  and  to  issue  an  injunction  to  restrain  the  defendant  from 
collecting  or  receiving  any  of  the  assets  in  the  mean  time. 

The  order  having  been  pronounced  accordingly. 

It  was  then  proposed,  on  the  part  of  the  defendant,  that  as  the  question 
with  respect  to  the  validity  of  the  will  might  be  equally  well  tried  in  the 
ejectment,  in[order  to  avoid  expense,  the  suit  in  the  Ecclesiastical  Conrt 
should  be  stayed ;  which  proposal  was  accepted  on  behalf  of  the  plaintiff, 
on  condition  that  the  defendant  should  consent  to  the  second  part  of  the 
application,  viz.,  for  leave  to  bring  an  ejectment  forthwith,  in  order  to 
try  the  question. 

The  Court  accordingly  (the  defendant  consenting  thereto),  granted 
the  second  part  of  the  application  also. 


r«)6Ve«.  172. 
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Saturday y  Deoemberlth, 

EXTENDING  RECEIVER  UNDER  6  &  6   ^T.  4,  c.  56— TRUST 
TERM— JUDGMENT— COLLATERAL  SECURITY. 

White  and  Wife,  Petitioners,  v.  Blakb,  Respondent. 
Brennan  and  others,  Petitioners,  v.  same  Respondent. 
CoNCANON,  Petitioner,  v,  same  Respondent. 

Mr.  Concanon  moved,  in  these  matters,  that  the  conditional  order  of  the  The  Court  will 
7th  Nuvemher  last,  that  the  receiver  appointed  in  the  first  matter,  and  eeiver  on  a 
extended  to  the  second  matter,    should  be  extended  to  the  third,    '^^^^^l  f^' 

aer  toe  o  &  6 

mi^t  be  made  absolute,  notwithstanding  cause  shewn.  w.  4,  over  a 

The  petition  of  Edmund  J.  Concanon  stated,  that  Anthony  Blake  j^^^'j^'p^ 

obtained  a  judgment  in  Trinity  Term,  1811,  for  the  sum  of  £1600  that  the  tnu- 

Irish,  besides  costs ;  that  he  died  intestate  in  June,  1826,  and  that  ad-  session. 

ministration  was  g^nted  in  the  same  year  to  his  widow,  who  assigned  ^^  f^?^   ^ 

casei  It  Ui  no 

the  judgment  to  petitioner.  That  J.  C.  Blake,  the  oonussor  of  the  cause  against 
judgment,  was  seised  in  fee  of  the  lands  in  the  petition  mentioned ;  that  recei°  er^  that 
petitioner  revived  the  judgment,   in  his  own  name,  in  Easter  Term,    the  judgment 

IS  a  collateral 

1839 ;  that  the  receiver  had  been  appointed  in  the  first  matter  in  1888,    security,    and 

and  extended  to  the  second  on  the  30th  May,  1839.  t^^^  petitioner 

•''  has     filed     a 

An  aflidavit  to  shew  cause  was  filed  by  George  Blake,  the  heir*at-law    charge   in    a 
of  J.  C.  Blake,  suting,  that  the  judgpnent  was  a  collateral  security  with   ^^  ^t^f  "ofe 
a  charge  created  under  a  family  settlement  in  1808 ;  and  that  petitioner   "^me  demand. 
had  proceeded  in  Chancery,  and  filed  a  charge  in  the  Master's  office  on 
foot  of  this  judgment. 

Mr.  Concanon  contended,  that  even  if  the  charge  and  judgment 
were  collateral  securities,  it  was  merely  a  matter  of  account,  and  no 
cause  why  the  receiver  should  not  be  extended.  He  referred  to  the 
case  of  Rosengrave  v.  LopdeU(a),  to  shew  that  a  receiver  will  be 
granted  under  this  act  upon  a  judgment,  although  a  suit  was  pending 
in  the  Court  of  Chancery,  founded  on  the  same  judgment. 

Mr.  Jennings^  contra. — This  judgment  is  a  collateral  security  with 
the  charge  created  under  the  deed  of  1808,  vesting  the  legal  estate  in 
trnsteesy  and  the  Court  cannot  extend  a  receiver  over  a  trust  term. 
Besides,  the  petitioner  having  filed  a  charge  in  the  Chancery  cause, 
cannot  now  proceed  by  petition  under  this  act. 

Mr.  FUzgibbony  in  support  of  the  petition,  stated  that  the  trustees 

(a)  4  Law  Rcc.  2  Ser.  223. 
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1839, 


had  nerer  gone  into  possession,  which  J.  C.  Blake,  the  conusor,  had 
always  been  permitted  to  retain. 

Pennefather,  B. 

The  circumstance  of  the  judgment  being  a  collateral  security  is  no 
cause  against  the  extension  of  the  receiver;  the  very  reason  for 
taking  a  collateral  security  is,  that  if  one  mode  of  proceeding  prove  inef- 
fectual, another  may  be  adopted.  The  other  ground  of  objection  is 
equally  untenable.     Therefore,  let  the  conditional  order  be 

Made  absolote. 


Someday. 


PRACTICE— COSTS— HEIR-AT-LAW— JUDGMENT. 


Executors  of  Downes  r.  Hooan. 


Where  a  bill 
WM  filed  tore- 
cover  the 
amount  of  a 
Judgment  debt 
out  of  the  real 
and  personal 
estate  of  the 
conusor,  Htld^ 
that  the  defen- 
dant, who  was 
a  minor,  and 
the  heiress-at- 
law  of  the  con- 
usor, was  not 
entitled,  as 
against  the 
pUintifr,  to  the 
costs  of  put- 
ting in  an  an- 
swer. 


In  this  case  the  defendant,  was  a  minor,  and  the  heiress-at  law  of  the 
conusor  of  the  judgment,  for  recovery  whereof,  out  of  the  real  and 
personid  estate  of  the  conusor,  the  bill  was  filed.  The  defendant,  who 
had  put  in  a  short  answer,  not  longer  than  would  have  been  filed  for  her 
by  the  Officer,  now  dasmed  her  costs  against  the  plaintiA. 

Mr.  W.  H.  GHffiik,  for  the  plaintifli. 

Mr.  Hobarty  for  the  defendant  submitted  that  it  was  tlie  usual  eourse 
for  a  defendant,  a  minor,  to  get  costs  against  the  plaintiff  in  such  a  case 
as  this ;  that  the  estate  had  been  cast  npon  her,  and  that  she  did  not  file  an 
answer  longer  than  would  have  been  put  in  for  her  by  the  Officer,  who 
would,  undoubtedly,  get  his  costs  against  the  plaintiffii ;  that  tlie  fund 
would  prove  deficient ;  and  that  it  was  the  practice  of  the  Coorla  of 
Equity  in  England  to  give  to  a  defendant  cirenmstanoed  as  likis  dcfendaat 
was,  costs  against  the  plaintifik ;  but 


The  CocRT  said,  they  never  gave  costs  in  such  a  case  as  tlita^  and 
refused  the  application.* 


*  Ad  heir  is  entitled  to  his  costs^  for  it  is  the  law  which  casts  the  descent  upoo  him ; 
but  it  is  otherwise  with  respect  to  an  executor,  because  he  may  renounce,  timmpkreff 
Y.  Morse,  3  Atk.  406 ;  Bidduiph  v.  Biddulphy  3  P.  W.  386 ;  Veedaie  t.  Cvedale, 
3  Ad^.  119. 
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Fridayy  November  22</. 

EQUITABLE  LIMITATIONS— RULE  FN  SHELLEVS  CASE. 

In  the  Mailer  of  Patrick  Brennan,  Petitioner,  and  Harman 
FiTZMAURicE,  Respondent ;  and  of  the  Act  of  the 

5  &  6  K^.  4,  c.  55. 

AloTioN  on  behalf  of  James  Fitsmanrice^  a  third  person,  and  present  Where,  in   a 

inheritor  of  the  knds,  that  the  receiver  appointed  in  this  matter  might  j^ndenhr'ud^^ 

be  discharged,  &C.  ment  act,  a  re- 

The  petitioner  was  the  assignee  of  a  judgment  for  £992.  28.  6d.,  appointed,  and 

obtained  against  the  respondent,  Harman  Fitzmaurice,  in  Michaelmas  ^^  respondent 

,  having       died 

Term,  1806;  and  on  his  petition  in  this  matter,  a  receiver  was  ap«  shortly  after- 
pointed  in  January,  1 889,  over  the  respondent's  estate,  producing  about  ^oi?den?s^  Id- 
£300  per  annum.  In  the  month  of  July  fallowing,  the  respondent  died,  f^t  son  claim- 
The  receiver  still  con  tinned  in  receipt  of  the  rents ;  but  no  step  was  in  tail  cam^ln 
taken  to  revive  the  proceedings  until  after  the  notice  of  the  present  ^°^  applied 
application,  when  a  cross-uotioe  was  served  of  a  motion  on  the  part  of  ceiver  might 
the  petitioner,  to  continue  the  receiver.  ^on'the'^*"*^' 

It  appeared,  that  by  articles  of  agreement  entered  into  before  the  ground  that 

marriage  of  Harman  Fitzmaurice  (the  respondent's  grandfather),  with  w^'^^on^y  ^te- 

Margaret  Fitzgerald,  and  bearing  date  the  18th  of  December,  1732,  it  nant  for  life  ;- 

was  agreed  that  the  several  lands  therein  mentioned,  of  which  the  said  tertained   and 

Harman  was  seized  in  fee  (c<imprising,  with  several  others,   the  lands  ^^l^^^    "P*^° 

over  which  the  receiver  was  appointed  in  this  matter),  should  be  con-  rious  question 

Teyed  to  the  use  of  the  said  Harman  for  life,  with  remainder,    sub-  °  Bypolt-nup- 

ject  to  a  provision  for  the  said  Margaret,  to  the  first  and  every  other  son  ^^^  articles  of 

r»k  •         •     *  •!        1  ^'^'   reciting 

of  the  marriage  in  tail  male.  the    marriage 

James  Fitzmaurice,  the  first  son  of  the  marriaire  of  the  said  Harman    ^.  *^'  ^^^  .9*> 

*  '  ^  his  then  wife, 

and  Margaret,  some  time  in  the  year  1755,  married  Catherine  Moore;  and  that  they 
and  by  deed  of  the  7th  of  July,  1756,  purporting  to  be  in  pursuance  of  or^h^e'i?  m^r- 
certain  articles  of  agreement  prior  to  the  marriage,  a  trust  term  for  99    "^e  two  sons, 

H.  (the  re- 
spondent), and 
T.,  and  one  daughter,  M.,  J.  covenanted,  in  pursuance  of  articles  hefore  marriage,  and 
for  other  valuable  consideration,  to  settle  his  estate  to  the  use  of  himself  for  life,  without 
impeachment  of  waste;  remainder  to  trustees,  to  preserve,  &c. ;  and  after  decease  of  J. 
(subject  to  a  jointure),  to  the  use  of  H.  and  his  assigns  for  his  natural  life ;  and  after  his 
decease,  "  to  the  heirs  male  of  his  body  :"  in  default  of  such  issue,  ^*  to  T.  and  his  assigns 
'^  for  his  natural  life ;  and  after  his  decease,  to  his  issue  male :"  remainder  to  the  third 
fourth,  and  other  sons  of  J.  and  C,  to  be  begotten,  if  any,  successively,  &c.,  and  the  heirs 
male  of  their  respective  bodies  ;  remainders  over.  Power  to  J.,  H.,  T.,  or  any  of  the 
issue  male  of  J.  and  C,  to  be  begotten,  who  should  become  seized  under  the  limitations,  to 
make  leases  for  three  lives  or  thirty -one  years,  at  best  rent,  without  fine ;  power  to  H.  and 
such  other  of  said  issue  male,  as,  &c.  should  beeome  seized,  tojointure  not  exceeding  £150. 
Htld — That  H.  (the  respondent)  took  an  estate  for  his  life  only. 

^     t 
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yean,  of  all  the  Innda  mentioned  in  the  articles  of  18th  December,  1732, 
was  created  to  Hcure  a  jointure  of  £300  per  annnm,  in  liru  of  dower, 
fur  the  said  Catherine,  from  and  after  the  deceaiie  of  the  said  James,  for 
lier  natural  life. 

Id  the  year  1757,  Harman  the  elder  being  then  dead,  ihe  said  Jamea>, 
his  eldest  son,  suffered  a  reco*ery,  and  became  seized  in  fee  of  all  the 
lands  before  mentioned ;  and  in  1760,  the  «aid  James  and  Catherinecon- 
veyed  in  fee  a  portion  of  them  to  one  Batemnn,  the  purchaser,  and 
rovenanted  to  levy  a  fine  of  the  lands  sold  to  the  use  of  him  and  big  heira, 
di^jcharged  o(  all  incumbrances,  he. 

Conlempnraneoui'Iy  with  (he  execution  of  the  conveyance  to  Bate- 
man,  by  indenture  of '2Gth  of  April,  1760,  the  said  James  Fitsmaorice, 
of  the  fir#t  part,  the  said  Catherine,  bis  wife,  of  the  second  part,  and 
lru«tees  «n  his  behalf,  of  the  third  part,  after  reciting  the  articles  of 
ISlb  December,  1733,  and  (hat  the  said  Harman  Fitimaurice  therein 
nientioned  was  dead,  and  that  the  said  Jamea  was  his  eldest  son,  issue  of 
the  marriage,  and  liad  intermarried  with  the  said  Catherine,  by  whom  he 
then  had  itttu  two  loni,  Harman  (the  respondent),  and  Thomaa,  and 
one  daughter,  Margaret;  and  article*  of  agreement  entered  into  prior 
to  the  marriage  of  the  said  James  and  Catlieriae;  and  the  deed  of  the 
7lhorjuIy,  1756,  in  pursuance  of  those  articles;  and  the  sale,  or  agree- 
ment fur  a  sale  of  a  portion  of  the  estate  to  Bateman,  whereby  the  secu- 
rity for  the  jointure  of  the  said  Catherine  was  diminished  ;  and  that  (he 
said  James  was  then  willing,  in  pursuance  of  the  former  articles,  not 
only  lo  secure  the  jointure  f>f  £300  for  (he  said  Catherine,  if  she  should 
happen  to  outlive  him,  but  also  to  make  a  provision  for  his  children  by 
the  said  Catherine,  and  to  settle  and  assure  the  unDuld  lands,  tenements, 
&C.  to  and  upon  the  several  uses,  intents  and  purposes  folloiring : — It 
was  witnessed,  that  the  said  James  Fitsmaurice,  as  well  for  and  in  con- 
aideration  of  his  said  marriage,  &c  and  of  the  marriage  portion  of  the 
said  Catherine  by  him  had  and  received,  and  also  in  consideratijtn  of  the 
saidCatherine  joining  the  said  James  ill  levying  a  fine,  &c,  and  of  5s. 
by  the  trustees  paid,  &c.  he  the  said  J.  Fitamaurice  did,  for  himself,  his 
lieirs,  executors  and  administrators,  covenant,  he.,  tu  and  with  the  said 
trustees,  their  heirs,  executors  and  administrators,  that  he  the  said 
James  Fitsmnurice  or  bis  heira  should  and  would,  when  thereunto 
re<|itcsted,  at  bis  or  their  proper  costs,  &c  settle,  convey,  and  assure  the 
Kjiiil  lands  of,  &c  (the  unsold  lands,  comprising,  with  several  others, 
those  over  which  the  receiver  was  appointed  in  this  matter),  and  the 
leversion  and  reversions,  remainder  and  remainders,  and  the  rents, 
issues,  and  profits  of  all  and  singular  the  said  premises,  with  their  appur- 
tenances, and  all  his  the  said  James's  right,  title,  and  interest  therein, 
unto  the  naid  trustees,  and  the  survivor  of  them,  and  the  heirs  and 
aMiguii  uf  such  survivor,  and  to  such  other  trustees  as  should  be  thought 
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necessary,  to  such  uses,  npon  such  trusts,   &c.,  as  thereinafter  declared     Nov.  1839. 
concerning  the  same,  *'  or  as  near  as  might  be,  so  far  as  deaths  of  parties 
and  other  contingencies  would  admit ;"  that  is  to  say  (subject  to  the  pro- 
Tision  for  the  widow  of  Harman  under  the  articles  of  18th  Dec  1732), 
upon  trust,  that  they  the  said  trustees,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  should  permit  and  suffer  the  said 
James  Fitzmaurice  to  take  and  receive  the  rents,  issues,  and  pro6ts  of 
the  said  lands,  ftc.,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste;  and  from  and  after  the  determination  of  that 
estate  to  the  use  and  behoof  of  the  said  trustees,  and  the  survivor,  &&, 
to  preserve  contingent  remainders ;  and  from  and  after  the  decease  of 
the  said  James  Fitsmaurice  (subject  to  an  annuity  for  the  widow  of  Har- 
man, the  elder,  and  the  farther  annuity  of  £300,  to  be  payable  to  the  said 
Catherine,  in  case  she  should  survive  the  said  James,  half-yearly,  from  and 
after  his  decease,  for  her  natural  life,  with  proper  remedies  for  the  same, 
by  distress  and  entry,  *  and  security  by  a  term  of  years,  to  trustees,  to  be 
*  for  that  purpose  named  by  the  said  Catherine')— "To  the  use  and  behoof 
"of  the  said  Harman  Fitzmaurice  (the  respondent),  the  said  eldest  son  of 
**the  said  James  Fitzmaurice,  and  to  permit  and  suffer  the  said  Harman 
and  his  assigns,  during  the  natural  life  of  the  said  Harman,  to  take  the 
rents,  issues,  and  profits  of  the  said  premises  to  his  and  their  own  use, 
**  and  from  and  after  the  decease  of  the  said  Harman,  to  the  use  and 
"  behoof  of  the  heirs  mate  of  the  body  of  Ute  said  Harman ,  lawfully  to  be 
^  hegotien  ;**  and  in  default  of  such  issue,  to  the  use  of  Thomas,  the  second 
son,  &c  for  his  natural  life,  and  from  and  after  his  decease  to  the  '*  issue 
male"  of  the  body  of  the  said  Thomas,  to  be  lawfully  begotten  ;  and  for 
want  of  such  issue,  to  the  use  of  the  third,  fourth,  fifth,  and  sixth  and  every 
other  son  of  the  said  James  and  Catherine,   successively,  &c.,  and  the 
several  heirs  male  of  their  respective  bodies,  &c. ;  remainder  to  the  said 
Margaret  and  such  other  daughter  or  daughters  as  the  said  James  should 
have  by  the  said  Catherine,  if  any,  share  and  share  alike ;  and  if  no 
other  daughter  save  the  said  Margaret,  then  to  the  said  Margaret,  her 
heirs  and  assigns  for  ever;  and  if  the  said  Margaret  should  die  before 
marriage,  and  there  should  be  no  otlier  daughter,  then,  &c.  to  the  said 
James,  his  heirs  and  assigns,  for  ever.     Provided  always,  &c.,  that  the 
said  James  should  have  power,  by  sale  or  mortgage  of  a  competent  part 
of  the  estate  agreed  to  be  settled,  to  raise  £2,000  for  payment  of  debts, 
and  also  to  charge  the  estate  with  a  jointure  of  £100  per  annum  for  any 
after-taken  wife;  and  also  that  the  said  trustees,  &c.,  should  have  power 
to  raise  by  mortgage  the  sum  of  £3,000  for  younger  children  of  the  said 
James  and  Catherine,  to  be  divided  as  the  said  James  should  appoint; 
also,  that  it  should  be  lawful  **  for  the  said  James  Fitzmaurice,  the  said 
**  Harman  Fitzmaurice  (the  respondent),  and  Thomas  Fitzmaurice,  or 
'*  the  issue  male  of  the  said  James  by  the  said  Catheiine,  to  be  begotten, 
^  or  any  of  themi  who,  by  virtue  ef  the  limitations  aforesaid  (should) 
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*'  become  seized  of  the  said  premises,  to  make  leases  of  the  said  premiaes, 
''  or  any  part  thereof,  for  any  term  not  exceeding  thirty-one  yean  or 
'<  three  lives,*'  without  fine,  &c ;  also,  that  it  should  be  lawfol  for  the 
said  Harman  Fitzmaurioe  (the  respondent),  and  sach  other  of  said  issve 
male  as  by  virtue  of  the  limitations  shonld  become  seised,  '<  to  make  or 
"settle  a  jointure  not  exceeding  £150  sterling  yearly,  upon  any  wife, 
"  payable  oat  of  the  said  premises." 

The  foregoing  instrument  was  registered  in  two  days  after  its  OKeen- 
tion.  In  the  year  1780,  the  said  James  and  the  respondent,  who  had 
then  lately  attained  his  age,  covenanted  to  ratify  and  confirm  its  provi- 
sions; and  in  1784,  for  valuable  consideration,  James  assigned  all  his 
estate  to  the  respondent  In  1796,  on  the  marriage  of  the  respondent, 
a  settlement  was  executed,  whereby,  after  reciting  the  artidea  of  26th 
of  April,  1760,  the  respondent  merely  ohaiged  the  estate  with  a  join- 
ture of  £150  for  his  wife,  in  execution  of  the  power  given  to  him  by 
the  said  articles,  but  did  not  a£Fect  to  settle  or  otherwise  chai^  the  lands. 
However,  during  the  lifetime  of  his  father,  in  the  year  1809,  having 
been  advised  that  it  was  competent  for  him  so  to  do,  he  soffered  a  reoo< 
very  of  all  the  lands  mentioned  in  the  articles  of  1760;  and  the  single 
question  in  the  present  case  was,  whether  the  respondent  took  an  estale 
tail,  or  an  estate  for  his  life  only,  under  the  articles  of  1760  ? 

It  appeared  that  the  respondent's  father  died  in  the  year  1813,  hav- 
ing previously,  in  execution  of  the  power  above  stated,  appointed, 
among  his  younger  children,  the  sum  of  £3,000,  provided  for  them  by 
the  articles  of  1760 ;  and  in  the  year  1814,  the  said  younger  children 
filed  their  bill  against  the  respondent  in  the  Court  of  Exchequer,  to  raise 
the  said  sum  of  £3,000  by  sale  of  a  competent  part  of  the  estate.  To 
this  bill  Brennan,  the  father  of  the  petitioner,  being  conosee  of  the  jadg- 
ment  in  the  petition  in  this  matter  mentioned,  was  made  a  party,  as  he 
had  obtained  a  grant  in  custodiam  on  foot  of  sud  judgment,  and  gone 
into  possession  thereunder ;  and  by  a  supplemental  bill,  filed  in  the  year 
1825,  the  said  Harman's  then  eldest  son  (since  dead  without  issue)  was 
made  a  party,  and  he,  by  his  answer,  claimed  to  be  first  tenant  in  tail 
under  the  articles  of  1760.  In  May,  1827,  there  was  a  final  decree, 
directing  a  sale  of  the  lands  for  payment  of  the  charge  of  £3,000 ;  and 
also  directing  that  Harman's  eldest  son,  who  claimed  as  tenant  in  taii> 
should  have  his  costs  out  of  the  produce  of  the  sale ;  and  that  the  said 
Brennan,  the  judgment  creditor  of  Harman,  should  be  at  liberty  to 
add  his  costs  in  the  cause  to  his  debt,  &c. 


Mr.  Edward  Burroughity  for  James  Fitsmaurice.— The  respondent's 
title  to  the  lands  over  which  the  receiver  has  been  appointed  was  under 
the  articles  of  26th  of  April,  1760.  Those  articles,  although  poat-nnp- 
tial,  were  for  valuable  consideration,  and  in  pursuance  of  articles  before 
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marriage*    They  bare  ever  since  been  acknowledged,  and  oaunot  now    Nou,  18S9. 

be  qaestioned.     The  Coart  has,  therefore,  to  consider  whether  mtder 

those  articles,  the  respondent  was  entitled  to  mere  than  an  estate  for 

his  life  only.     The  decree  of   1827,   in  the  Coort  of  Exchequer,  was 

substantially  a  decision  upon  the  very  qaestien,  and  between  the  parties 

now  before  the  Coort ;  for  the  respondent's  ekJestsoQi  who  claiflMd  as 

first  tenant  in  tail  under  the  articles  ef  1760,  was  ordered  his  eosts  out 

of  the  produce  of  the  sale  of  the  inheritance,  and  waa  thus  recognised 

as  a  necessary  party  as  first  tenant  tn  tail ;  but  jh  to  Brenaan,  who  then 

represented  the  judgment  now  vested  in  the  pcttittoner,  U  was  ordered 

that  he  should  be  at  liberty  to  add  bis  costs  in  the  cause  to  lits  debt,to 

be  recovered  out  of  Harman's  life  estate,  according  to  tbe  rale,  that 

incombrancers   open  a   life  estate  shall  have  their  costs  oot  of  that 

estate,  and  not  oat  of  the  produce  of  the  si^  of  the  inheritanee.  EnnU 

V.  Brady  (ja). 

The  articles  of  the  26th  April,  1760,  are  execatory.  James  Fita- 
maoriee,  the  settlor,  did  not  thereby  convey,  but  merely  covenanted  to 
convey  on  the  trusts  therein,  **  or  as  near  as  the  deaths  of  parties  and 
**  other  contingencies  would  admit.**  The  immediate  naotive  of  the 
settlor  appears  to  have  been,  that  he  might  provide  a  jointure  for  his 
wife,  for  whom  it  was  thereby  agreed  that  the  jointure  should  be 
secured  by  a  trust  term,  to  be  limited  to  trustees,  to  be  for  that  purpose 
named  by  the  wife ;  thus  leaving  the  number  of  years  in  the  term*  and 
the  trustees  to  be  named,  uncertain.  Therefove,  those  articles  are  no 
mora  than  heads  or  minutes  of  kistractions  for  a  conveyance^  which  the 
Court  will  construe  4M)cording  to  what  appears  to  have  been  the  inten- 
tion of  the  parties,  and  not  according  to  what  might  be  the  legal  effect 
of  the  words,  if  occurring  in  a  deed.  AuMtin  v.  Taylor  (6)  /  Feamu 
Ctmt.  JRemrg.  p.  90.  The  estate  expressly  given  to  the  respondent,  who 
was  bom  at  the  date  of  those  articles,  and  named  yi  them,  was  for  his 
natural  life  only ;  and  altboogh  it  is  declared,  that  after  his  decease,  the 
trusts  should  be  to  the  use  and  behoof  of  the  heirs  male  of  his  body,  ko^ 
which,  according  to  the  rule  in  SMieys  OasBf  should  give  to  the  re* 
spondeot  an  estate  tail,  it  is  plain  that  snofa  was  not  the  intention  of  the 
parties ;  for  the  same  leasing  power  is  given  to  James  and  his  two  sons, 
Harman  (the  respondent)  and  Thomas  ^riz^  to  make  leases  for  three 
lives  or  Mriy^one  years,  which  is  less  extensive  than  the  10  Car.  1,  st.  S^ 
c.  6,  Ir.  would  have  given  to  a  tenant  in  tail  ;*  and  the  limited  power  of 
jointuring  given  to  the  respondent,  is  also  inconsistent  with  the  inten- 
tion of  giving  him  the  power  of  disposing  of  the  inheritance.  Accord- 
ingly, upon  the  respondent's  marriage  in  1796,  a  settlement  wasexe- 


(/<)  1  Dm.  &  Wa.  720.  (b)  1  Eden,  S6«. 

*  I.  f .  For  three  lives,  or  forty-one  yeare. 
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iVbr.  1839.  t>oii  opon  latl«r«  of  heirs  male,  whieh  it,  **  te  tlie  use  and  behoof  ef  ihe 
''  taid  Margaret,  aid  toeh  other  daughter  or  daoghters  as  the  said  James 
'*  Fitimaarioe  shonld  or  might  have  or  beget,  on  the  body  of  the  said 
**  Catherine  his  wife,  if  any,  share  and  share  alike ;  and  if  no  other 
'*  daughter  save  the  said  Margaret,  then  said  premises  to  go  and  descend 
^  to  the  said  Mugaret,  her  heirs  and  assigns  for  erer.*'  Here,  the 
daughter  bom,  and  the  daughters  unborn,  are  to  take  the  estate  share 
and  share  alike,  and  if  no  other  daughter,  Margaret  was  to  hare  the 
fee.  It  would  be  unreasonable  to  suppose,  that  the  intention  of  the 
parties  eould  ha?e  been  (as  to  tlie  three  young  infiints  named  in  those 
articles)  to  giro  a  larger  estate  to  the  daughter  than  to  the  sons;  there- 
fore, as  the  intention  of  the  parties  appears  to  hare  been  to  give  the 
respondent  an  estate  tail ; — or,  at  least,  as  a  contrary  intention  does  not 
clearly  appear,  this  Court  cannot  overrule  the  legal  construction  of  the 
limttatioB ;  Gatik  v.  Baldwin  (a) ;  Feame  an  Remainders^  125;  Jones 
V.  Morgan  (b) ;  Highway  v.  Banner  (c) ;  Jervaise  v.  Duke  of,  Norihum- 
berland  (d):  consequently,  the  recovery  suffered  by  the  respondent 
barred  the  entail,  and  the  receiver  on  this  matter  should  be  continoed 
until  the  petitioner's  demand  is  fully  discharged. 
The  case  stood  for  consideration. 


Friday,  November  29th. 

Judgment  was  now  pronounced  as  follows  :— 

Mastbr  of  thb  Rolls. 

This  was  an  application  on  the  part  of  James  Fitsmanrice,  a  third 
person,  that  the  receiver  in  this  matter  may  be  discharged  as  such 
receiver,  and  that  the  applicant  may  be  at  liberty  to  go  into  possession. 
At  the  same  time^  the  petitioner  moved,  upon  cross  notice,  that  the 
receiver  may  be  continued. 

It  appears  that  the  late  respondent  derived  his  title  to  the  lands  over 
which  the  receiver  has  been  appointed,  under  certain  articles  of  agree- 
ment, bearing  date  the  26th  of  April,  1760,  and  duly  registered,  by 
which,  as  it  has  been  insisted  for  the  motion,  he  took  an  estate  for  his 
life  only.  On  the  other  hand,  the  petitionerjcontends,  that  upon  the 
due  construction  of  those  articles,  the  respondent  took  an  estate  tail ; 
and  that^  by  a  recovery  suffered  in  1809,  he  acquired  the  fee. 

In  my  opinion,  the  articles  in  question,  although  post-nuptial, 
were  not  voluntary,  but  for  valuable  consideration,  and  bound  the 
estate.  After  reciting  the  marriage  of  James  Fitsmanrice  (the 
settlor),  and  Catherine,  his  wife,  and  that  they  then  had  issue  of 
their  marriage  two  sous,  Ilarman  and  Thomas,  and  one  daughter, 
Margaret;  and  after  further  reciting  the  several  considerations  for 


(a)  2  Yes.  ten.  046. 

(c)  1  Bro.  Ch.  C.  684,  &  7  Vef .  389. 


(fc)lBro.  Ch.  C.206. 
(tf)l  Jac.&W.561. 
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the  letUement,  James  Fitzmaurice  cov'eoanto  to  settle  the  lands  in  qaes-  iVbtr.  1839 
tion  to  the  use  of  himself  for  life ;  remainder  to  trustees  to  preserve,  &c. ; 
and  after  his  decease,  (subject  to  a  jointore  of  £300  per  annum)  to  the 
use  of  Harman,  the  late  respondent,  and  his  assigns  for  his  natural  life, 
and  after  the  decease  of  the  said  Harman  to  the  use  of  the  heirs  male 
of  his  body.  In  default  of  such  issue,  to  Thomas,  the  second  son,  and 
his  assigns  for  his  natural  life ;  and  after  his  decease,  to  the  issue  male 
of  the  body  of  the  said  Thomas.  In  default  of  such  issue,  to  the  third, 
fourth,  and  other  sons  of  the  said  James  and  Catherine,  to  be  begotten, 
severally  and  successively  according  to  priority,  and  the  heirs  male 
of  their  bodies.  On  failure  of  heirs  male,  to  the  use  of  Margaret,  the 
daughter,  and  such  other  daughters  as  the  said  James  Fitzmaurice 
should  have  by  the  said  Catherine  his  wife,  if  any,  share  and  share  alike 
(without  any  words  of  limitation)  ;  and  if  no  other  daughter  but  the 
said  Margaret,  then  to  her,  her  heirs  and  assigns  for  ever.  The  follow- 
ing powers  are  then  provided : — to  James,  to  raise  £2000  for  payment 
of  debts,  and  to  jointure  any  after-taken  wife  to  the  extent  of  £100 
per  annum ;  to  the  trusteesj  to  raise  £3000,  for  the  younger  children 
of  the  said  James  and  Catherine ;  also,  a  power  to  make  leases  for 
three  lives  or  thirty-one  years, — which,  as  has  been  already  observed, 
is  less  extensive  than  the  leasing  power  given  by  statute  to  a  tenant  in 
tail,* — is  given  to  James  and  his  two  sons,  Harman  and  Thomas,  and 
the  issue  male  of  the  said  James  and  Catherine,  to  be  begotten,  or  any 
of  them,  who  by  virtue  of  the  limitations  should  become  seized. 
Lastly, — power  to  Harman,  and  such  other  of  said  issue  male,  as  by  virtue 
of  the  limitations  should  become  seized,  to  jointure,  not  exceeding  £150 
per  annum. 

Here,  the  trusts  are  executory,  and  I  have  no  doubt  as  to  the  intention 
of  the  parties.  Estates  for  life  are  limited  expressly  to  Harman  and 
Thomas,  the  two  sons  of  the  settlor  born  at  the  tim^,  and  named  in  the 
articles.  The  limitation  to  Thomas,  the  second  son,  <*  for  his  natural 
*'life,  and  after  his  decease,  to  his  issue  male,'*  would,  it  is  admitted,  in 
a  deed  have  given  to  him  an  estate  for  his  life  only:  the  word  ^'  issue" 
being,  in  strict  legal  construction,  a  word  of  purchase  aud  not  of  liinit.i- 
tation.  Unquestionably,  Thomas  could  not  have  been  entitled  !<•  inoi^ 
than  an  estate  for  his  life ;  Dod  v.  Dod  (a)  ;  Hart  v.  MidciLhtirst  (b)  ; 
and  it  can  scarcely  be  doubted  that  the'  intention  of  the  parties  was  to 
give  the  same  estate  to  Harman  as  to  Thomas.  The  same  powers  are 
given  to  both ;— powers,  apparently  inconsistent  with  the  intention  of 


(<i)  Ambl.  274. 


(6)  3  Atk.  371. 


*  The  10  Car,  1,  st.  3,  c.  6,  /r.  enables  tenant  in  t»il  to  make  leases  for  three  lives,  or 
forty-one  years.  In  Baile  ?.  Coleman^  2  Yem.  670,  the  leasing  power  was  mor^  ex- 
tcnsire  than  that  ^ren  by  statnte. 
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yoi\  1SS9.  giving  estates  tail.  I  do  not  think  any  satisfactory  argoment  ai  to  the 
intended  estates  of  Harman  and  Thomas,  arises  from  the  circumstance 
that  the  powers  given  to  them  are  also  given  to  any  third,  fourth,  or 
FiTZMAU-  other  sons  to  he  begotten,  to  whom  the  limitation  is  simply,  to  them  and 
KicE.  the  heirs  of  their  bodies:  for,  if  upon  the  one  side  the  proviso  as  to  the 
powers  includes  the  issue  male  to  he  hegotten,  it  includes  upon  the 
other  James  Fitzmaurice  the  settlor,  as  to  whose  estate  for  his  life  only, 
it  is  admitted,  there  could  not  be  a  question.  The  estate  for  life  is 
given  expressly  to  those  only  who  were  then  in  being  and  named  in  the 
articles.  The  ultimate  remainder  to  the  daughter  affords  no  key  to 
the  intention  of  the  previous  limitations  to  the  sons.  When  in  marriage 
articles  I  find  an  estate  for  life  expressly  given  with  powers  inconsistent 
with  an  estate  tail,  I  think  I  have  irresistible  evidence  of  intention  that 
the  estate  to  be  taken  was  to  be  for  life  only.  1  will  not  say  that  either 
the  clause  giving  expressly  an  estate  for  life ; — or  the  leasing  power, 
though  less  extensive  than  a  tenant  in  tail  should  have  by  law ;— >or  the 
limited  power  of  jointuring,— could  any  of  them  singly  coerce  the  Court 
to  the  conclusion,  that  a  life  estate  only  was  intended ;  but,  qua  non 
prosunt  singula  juncta  juvanL 

It  is  not  necessary  in  this  case,  that  I  should  go  at  any  leng^  into 
the  doctrine  of  executory  trusts,  fn  general,  when  it  is  stated  in  mar- 
riage articles,  that  lands  are  to  be  limited  to  a  party  and  his  assigns 
**  for  his  natural  life,  and  after  his  decease  to  the  heirs  of  his  body,** 
this  Court  will  consider  the  latter  words  as  words  of  purchase  and  not 
of  limitation,  and  effectuate  the  intention  of  the  parties  by  a  strict 
settlement,*  notwithstanding  the  legal  operation  of  the  words  used* 
There  are  a  few  exceptions,  as  in  the  case  of  Highway  v.  Banner  (a), 
where  it  was  agreed  that  the  lands  of  an  intended  husband  should  be 
settled  to  his  use  for  life  ;  remainder  to  the  intended  wife  for  life; 
remainder  to  the  heirs  of  her  body.  There,  as  the  wife  could  not 
alienate,f  and  as  the  evidence  of  intention  in  the  words  giving  her  a 
life  estate,  is  rebutted  or  rendered  doubtful  by  the  context,  the  Court 
followed  the  legal  construction,  and  held  that  "  heirs  of  her  body'*  were 
words  of  limitation  giving  to  the  wife  an  estate  taiL  With  such  ex- 
ceptions, the  general  rule  already  mentioned  was  established  in  a  case 

(fl)  1  Bro.  Ch.  C.  604,  and  7  Vei.  889. 


•  The  case  upon  articled  is  stronger  than  upon  a  will :  Trevor  v*  Tretor^  aboT« 
cited.  In  a  very  recent  case  in  England,  upon  a  devise  to  the  separate  use  of  a 
married  woman  for  life  ;  remainder  to  her  husband  for  life  ;  remainder  '*  to  the 
*' heirs  of  her  body  in  tail;"  remainders  over ;  accompanied  bj  a  declaration  "that 
^'  testator  inteoded  all  the  aforesaid  limitations  to  be  in  strict  settlement,"' — ^It 
was  held  that  the  wife  took  an  estate  tail :  per  Lord  Langdale,  in  Douglas  t.  Congreve, 
1  Beav.  52. 

f  Her  estate  inalienable  during  coverture  without  concurrence  of  husband ;  and, 
being  ex  provisione  viri,  inalienable  afterwards  by  11  Hen,  7*  See  Fearne  Cimf. 
Rents,  p.  90  et  seq. 
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net  anlike  the  present,    Trevor  v,  Trevor  (a),  by  a  decision   afterwards 
affirmed  upon  appeal  by  the  House  of  Lords,  (b). 

In  the  present  case,  I  am  perfectly  satisfied  that  the  parties  to  the 
articles  of  1760,  intended  that  Harman  Fitzmaurice  should  take  an 
estate  for  his  life  only ;  and  I  am,  therefore,  of  opinion  that  he  was 
entitled  to  no  more,  and  that  the  receiver  must  be  discharged. 

Okdek  :-»That  the  receiver  be  discharged  as  such  receiver,  and 
pass  bis  account,  distinguishing  thereby  the  suras  received  on 
account  of  rents  due  in  the  lifetime  of  the  respondent,  Harman 
Fitimaurice,  and  the  sums,  if  any,  received  on  account  of  rents 
which  aocroed  due  since  his  death. 

Refuse  the  motion  of  petitioner.— No  costs. 


Nov.  1839. 


BRENNAN 

V, 
riTZMAU- 
RICE. 


(a)  1  P.  Wnw.  622. 


(6)  2  Bro.  Ca.  Pari.  122. 


Friday,  Nov.  22d. 

TENANT  UNDER  THE  COURT— DETERMINATION  OF 

TENANCY. 

Johnson  v.  Rbardon. 


Motion,  that  a  writ  of  restitution  might  issue,  directed  to  the  sheriflF    A  lease  under 
of  the  county  of  Cork,  to  restore  E.  H.  Reardon  and  his  under-tenants    *^^  ^^"^^'  ^""^ 

'  ^  ^  seven       years 

to  the  possession  of  the  lands  of  Banemore,  sold,  under  the  decree  in  pt-nainQ      /.<• 

this  cause,  to  Thomas  Leader,  Esq.,  who,  under  an  injunction  issued  about'  to  ex- 

by  him  as  purchaser,  took  and  still  held  the  actual  possession.  V^^^y  t^>('  I'i"'^'' 

The  present  applicant,  who  was  the  principal  defendant  m  the  cause,  der  the  decree, 

and  represented  an  interest  for  lives  renewable  for  ever  in  the  lands,  *J*^   *^*^  J^"'"^ 

obtained  a  lease  of  them  under  the  Court,  for  seven  years  pending  the  that  he  did  not 

came,  from  the  25th  of  March,  1831,  at  the  yearly  rent  of  £230.     He  uuhip,*    XZ 

sab-let  them,  and  had  a  profit  rent  of  about  £100  per  annum.  The  lands  ^^-^^  ^^^  '^''^'^^~ 

were  sold  under  the  decree  on  the  23d  of  April,   1838 ;  and  as  the  lease  the    aconib^r 

rent"*  from  t un- 
tenants, until 
the  conveyance  to  him  ihoald  he  executed.  After  the  expiration  of  the  lease,  the  tenant  con- 
tinned  to  occupy,  and  the  receiver  to  take  the  rent  as  before,  but  without  any  express 
agreement  as  to  the  new  tenancy.  Afterwards,  the  purchaser,  by  injunction,  took  the 
actual  possession,  and  turned  the  tenant  out.  On  motion  for  a  writ  of  restitution,  upon  rlie 
ground  that  a  tenancy  from  year  to  year  had  been  created,  and  that  the  tenant  nas  cntt- 
tied  to  a  notice  to  quit: — Held^  that  as  to  tenancy  under  the  Court,  the  czuHe  is  <{•  t<  r- 
mined  by  (he  execution  of  the  conveyance  to  the  purchaser  ;  and  that  the  tenant  oveihold- 
iug,  wiUiout  special  agreement,  held  impliedly  subject  to  the  cunditionii  of  the  lea<e  ;  and, 
therefore,  that  his  tenancy  was  determined  by  the  execution  of  the  conveyance  to  the 
pnroh 
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had  then  nearly  expired,  the  receiver  applied  to  the  Master  for  a  new 
letting^ ;  but  as  the  lands  had  been  sold  under  the  decree,  the  Master 
declined  to  interfere  without  the  consent  of  the  purchaser.  The 
receiver  then  applied  to  the  purchaser's  solicitor  for  instructions,  and 
was  infurined  that  a  n^v/  h  ain^  was^  not  desired,  and  afterwards  was 
told,  by  the  purcbat^er  himst'if,  that  he  did  not  wish  a  new  letting,  but 
desired  that  care  might  be  taken  to  levy  the  accruing  rents  from  the 
tenants.  In  consequence  of  such  instructions,  there  was  not  any  new 
letting ;  and,  after  the  expiration  of  the  lease,  Mr.  Reardon  and  bis 
under-tenants  continued  in  undisturbed  possession,  and  the  receiver  con- 
tinued to  receive  the  rents  as  before,  treating  the  occupying  tenants  as 
Heardon's  under-tenants,  and  pat^siugto  liim,  as  the  sole  tenant,  receipts 
for  the  rents  received.  In  ihU  manner,  the  rents  were  received  up  to 
and  for  the  25th  of  March,  1839.  In  September,  1839,  the  convey- 
ance to  the  pnrchaser  was  executed,  and  an  injunction  to  put  him  into 
y  >«...•,,')  'I.  >i!)p'  issued,  he  pen^onally  attended  upon  the  execution  of 
it  on  tito  l:^th  of  October,  and  took  actual  possession  of  all  the  lands, 
peniiitiiii(2f  some  of  the  tenants  to  re-occupy  under  special  agreements, 
and  turning  others  absolutely  out.  The  question  was,  whether  a  yearly 
tenancy  had  not  been  created,  entitling  Reardon  and  his  onder-teoants 
to  six  months'  notice  to  quit? 

Mr.  Leader  made  an  affidavit,  for  the  purpose  of  resisting  the  present 
application,  and  admitted  the  alleged  communications  with  the  receiver, 
but  denied  that  he  had  ever  intended  to  authorise  a  new  tenancy.  That, 
on  the  contrary,  his  intention  was  to  prevent  a  new  tenancy,  so  that 
when  the  amveyance  was  executed,  he  migiit  have  the  lands  at  his  own 
disposal.  That  at  the  sale,  one  of  the  inducements  offered,  and  that 
which  had  prevailed  upon  him  to  give  a  much  larger  sum  than  he  other- 
wise would  have  given,  was,  that  as  the  lease  under  the  Court  was  then 
about  to  expire,  the  purchaser  should  be  put  into  the  aetual  powessioo 
of  the  lands,  and  might  let  them  immediately  to  tenants  of  his  own 
selection,  and  obtain  much  higher  rents  than  had  been  reserved  by  the 
Court. 


Mr.  Biackburne,  Q.  C,  and  Mr.  Warreny  Q.  C,  for  the  motion,  con- 
tended  that  Leader's  proceeding  was  harsh  and  irregular.  '  He  and  his 
solicitor  refused  a  new  letting  under  the  Court,  which  would  have  bc^en 
determined  immediately  after  the  execution  of  the  conveyance^  and 
directed  the  receiver  to  take  the  rents  as  before.  The  tenancy  created 
after  the  expiration  of  the  lease  should  not  be  considered  as  a  tenancy 
under  the  Court,  but  under  the  purchaser.  The  Master  declined  to 
interfere ;  'the  conduct  of  the  receiver  was  strictly  ministerial ;  and  a 
tenancy  without  lease,  or  any  security  for  the  rent,  has  been  created  by 
the  express  direction  of  the  purchaser.     The  rent  has  been  joaid  with 
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the  greatest  punctuality ;    but  if,   after  the  arrangement  of  the  pur-     jp^Qp^  IBS9 
chaser  8  own  choosing,  the  tenants  had  been  in  default,  and  loss  had  en- 

■ 

sued,  the  purchaser  must  have  borne  it,  nor  could  be  have  had  any  right 
to  ask  this  Court  to  interfere.  The  present  statement  as  to  his  inten- 
tions cannot  be  attended  to.  If  he  was  ignorant  of  the  consequence  of 
his  instructions  to  the  receiver,  his  very  intelligent  solicitor,  who  repeated 
the  jame  instructions,  cannot  be  supposed  to  have  labored  under  such 
ignorance.  The  question  here  is,  what  had  the  tenants  a  right  to  sup- 
pose the  intention  to  have  been  ?  Under  the  circumstances,  they  may, 
and  perhaps  would,  have  refused  to  hold  by  a  new  letting  under  the 
Court ;  or,  they  may  have  deemed  that  the  rents  they  have  been  paying, 
though  not  unreasonable  where  the  tenancy  was  secure,  would  have 
been  much  too  high  for  a  tenure  which,  for  aught  that  they  could  tell, 
might  be  determined,  without  notice,  in  three  months,  or  three  days. 
If,  upon  the  execution  of  the  conveyance  to  the  purchaser,  Reardon  had 
gone  to  him  and  said — '*  I  have  paid  my  rent  up  to  the  last  gale  day, 
**  and  I  will  hold  no  longer ;"  it  is  clear  that  Leader  may  have  answered, 
'*  After  the  expiration  of  your  lease,  by  consent  you  continued  in  pos- 
^'  session,  paid  two  gales  of  rent,  and  became  tenant  from  year  to  year : 
**  therefore,  1  will  not  allow  you  to  determine  your  tenancy  without 
'*  giving  me  that  notice  to  which,  by  law,  I  am  entitled."  The  obliga- 
tion is  reciprocal :  consequently,  a  writ  of  restitution  ought  to  issue. 


Mr.  Colling,  Q.C^con&a, — The  purchaser's  affidavit  states  that  he  would 
not  have  given  so  large  a  sum,  but  for  the  inducement  offered  at  the  sale, 
that  upon  the  conveyance  being  executed,  he  should  be  put  into  the  ac- 
tual possession  of  the  lands,  clear  for  tenants  of  his  own  selection.  The 
tenancy  under  the  Court  could  not  have  ceased  before  the  conveyance 
was  executed.  The  sale  to  the  purchaser  was  conditional — if  a  good 
title  could  be  made  out.  Until  conveyance  executed,  the  purchaser  had 
no  right  or  power  to  create  a  tenancy,  and  it  was  uncertain  that  he  ever 
should.  He  distinctly  denies  that  he  gave  any  authority  to  create  a 
tenancy  from  year  to  year.  The  simple  state  of  the  case  is  this  :— A 
lease  under  the  Court,  for  seven  years  pending  the  cause,  having  expired, 
and  there  being  no  new  agreement  of  any  kind,  the  tenant  continues  to 
occupy  and  pay  rent  as  before.  Upon  this  case  two  questions  may 
arise : — First,  whether  the  mere  acceptance  of  rent,  without  any  special 
agreement,  from  a  person  continuing  in  possession,  after  his  lease  has 
expired,  creates  a  tenancy  from  year  to  year  ?  Secondly,  whether,  in 
the  present  case,  if  a  tenancy  from  year  to  year  has  been  created,  the 
tenant  was  thereby  entitled  to  a  notice  to  quit  ?  In  Doe  d.  Cheny  v. 
Batten  (a),  Lord  Mansfield,  with  the  concurrence  of  the  rest  of  tbe 


(ff)  Cowp.243. 
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Nov.  1839.  Coart,  held,  after,  as  he  said,  the  question  had  been  <<  extremely  well 
argaed  on  both  sides,"  that  the  mere  acceptance  of  rent  by  a  landlord  for 
occupation  subsequent  to  the  time  when  the  tenant  ought  to  have  quitted 
according  to  the  notice  given  him  for  that  purpose,  is  not  of  itself  a 
wairer,  on  the  part  of  the  landlord,  of  such  notice.  But  supposing  that 
case  distinguishable  from  the  present,  and  that  a  tenancy  from  year  to 
year  was  created,  it  must  have  been  subject  to  the  same  conditions  as 
the  previous  holding  under  the  lease.  Dighy  v.  Atkinson  (a),  Torrio' 
no  and  others  v.  Young  (b).  It  was  therefore  a  tenancy  from  year  to 
jetur pending  the  cause,  and  was  determined  at  once  by  the  execution  of 
the  conveyance  to  the  purchaser. 

The  case  was  ordered  to  stand  for  consideration. 


Monday,  Dec.  2d. 
Judgment  was  now  given  as  follows  :— 

Master  of  the  Rolls. 

This  was  an  application  for  a  writ  of  restitution,  to  restore  E.  H. 
Reardon  and  his  under-tenants  to  the  possession  of  certain  lands  sold 
under  the  decree  in  this  cause,  of  which,  by  injunction,  the  purchaser 
has  taken  the  actual  possession. 

It  appears  that  Mr.  Reardon,  being  one  of  the  defendants  in  this 
cause,  and  representing  an  interest  for  lives  renewable  for  ever  in  the 
lands,  became  tenant  under  the  Court,  by  lease  for  seven  years  pending 
the  cause.  The  term  expired  on  the  25th  of  March,  1838,  and  the  lands 
having  been  sold  under  the  decree  in  the  preceding  month,  there  was 
not  any  new  letting,  but,  without  any  express  agreement  of  any  kind, 
Mr.  Reardon  and  his  under-tenants  were  permitted  to  continue  in  occu- 
pation, and  have  paid  two  gales  of  rent  which  accrued  since  the  lease 
expired. — [His  Honor  here  stated  the  substance  of  the  affidavits  on 
both  sides.*] — He  now  insists  that  a  tenancy  from  year  to  year  has  been 
created  by  the  payment  and  acceptance  of  rent  accruing  after  the  expi- 
ration of  the  lease;  and,  therefore,  that  he  and  his  undertanants 
were  entitled  to  a  notice  to  quit,  and  that  the  injunction  obtained  by  the 
purchaser  was  irregular.  On  the  other  hand,  it  is  contended — First, 
that  the  mere  acceptance  of  rent  from  an  overholding  tenant  does  not 
create  a  tenancy  from  year  to  year;  and«  secondly,  that  in  the  present 
case,  there  being  no  special  agreement,  if  a  tenancy  from  year  to  year 
was  created,  it  must  have  been  subject  to  the  same  conditions  as  the 
previous  tenancy  under  the  lease,  and  was,  therefore,  determined  at  once 
by  the  execution  of  the  conveyance  to  the  purchaser. 

If,  under  the  circumstances  of  this  case,  it  appeared,  however  clearly. 


(a)  4  Camp.  275. 


(b)  6  Car.  &  P.  8. 
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thai  the  injanction  was  irregular,  there  would  still  be  a  serioas  objec-  Nov.  1839. 
tioD  to  the  form  of  the  relief  sought ;  because,  Reardon  baring  taken 
the  liberty  of  sub-letting  without  leave, — which  this  Court  must  always 
reprobate, — was  himself  not  an  occupying  tenant;  and  there  would,  there- 
fore, be  much  technical  difficulty  in  the  way  of  executing  or  directing 
a  writ  of  restitution  to  restore  him  to  the  possession.  But  I  have  no 
doubt  of  the  regularity  of  the  injunction.  It  is  not  at  present  necessary 
to  consider  the  legal  effect  of  the  mere  acceptance  of  rent  from  an  over- 
holding  tenant,  as  my  opinion  is,  that  even  if  a  yearly  tenancy  was 
created,  it  was  subject  to  all  the  conditions  of  the  preceding  lease,  so 
hi  as  they  were  applicable.  In  Digby  v.  Atkinson  (a)  (which  is  a  case 
precisely  in  point),  the  language  of  Lord  Ellenborough  is  very  strong, 
notwithstanding  that,  after  the  expiration  of  the  lease  in  that  case,  the 
rent  was,  by  agreement,  greatly  increased.  Tarriano  and  others  v. 
Young  (b),  is  also  an  authority,  to  the  same  effect.  Therefore,  as  the 
lease  under  the  Court  for  seven  years  pending  the  catLse^  was  liable  to 
be  determined  at  any  time  with  the  cause,  the  subsequent  tenancy  had 
the  same  liability ;  and  as  it  has  always  been  considered  that,  so  far  as 
a  tenancy  under  the  Court  is  concerned,  the  cause  is  determined  by  exe- 
cQtion  of  die  conveyance  to  the  purchaser,  I  must  hold  that  the  injunction 
obtained  by  Mr.  Leader  was  perfectly  regular.  However,  as  doubts 
may  have  been  reasonably  entertained  npon  the  subject,  I  shall,  under 
the  circumstances, 

Refuse  the  present  application,  without  costs. 


(a)  4  Campb.  275.  (6)  6  Car.  &  P.  8. 

See  Trotter  t.  £//i>,  2  Law  Rec.  0.  S.  222 ;  Dunne  v.  FarreU,  1  Ball  &  B.  122. 
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SOLICITOR'S  LIEN— TRUST   FOR  PAYMENT  OF  DEBTS- 
HE  I R— DEVI  SE  E— A  SS  ETS. 

Morgan  and  others  v.  Scott  and  othera. 

his  real  e^stat^  Under  an  order  in  this  canse,  J.  Norman  brought  in  a  number  of  title- 

*uf'jtct  to  hii  deeds  of  the  defendant  John  Scott,  witliout  prejadice  to  such  lien,  if 

iiaciex,  to  his  ^^Y^  <u  ^he  Said  J.  Norman  might  hare  for  costs,  as  the  solicitor  of  the 

?n^'^  tell'  ^and  **^*^  ^^^^  Scott.     The  question  now  was,  whether  Mr.  Norman  had  a 

died  in   17/3.  lien   for  costs,   as  solicitor    of  John  Scott,    upon  the  fond  in   Coart, 

depi^U^d  ^'the   ^^^*^^  ^^  *  '"™  ®^  ^^^^  (impounded  to  abide  the  settlement  of  the 
title-deeds  question),  and  part  of  the  produce  of  the  sale  of  the  real  estate  to  which 

tor,  and,  prior  ^^^  deeds  related,  and  which  had  been  devised  to  the  said  John  Soott  in 

isia^'hicurred  **'^*  subject  to  the  debts  and  legacies  of  the  testator  Robert  Scott.  The 

costs  to  a  large  Master  having  reported,  under  the  order  of  reference  to  him,  that  Mr. 

fetins  ^^^Iciy-  ^^^^^^^  had  tiot  any  lien  as  against  the  said  £300,  he  now  mored  to 

very,  and   in  vary  the  report.  At  the  same  time,  the  plaintiffs  moved,  on  cross-notice, 

A.,  B.  and  C.  ^^^^  ^^^  £300  should  be  paid  out  to  them. 

(the  testator's  The  original  bill  in  this  cause  was  filed  in  the  year  1813,  to  raise  the 

younger    chil-  ^  ^ 

dren),in8titut-   amount  due  upon  the  bond  of  Robert  Scott,  deceased,  bearing  date  Hth 
charges^  December,  1770,  and  upon  which  interest  had  been  regularly  paid  until 

which  they        the  year  1811,  praying  that  the  trusts  of  his  will,  for  payment  of  his 

nv'ere     entitled  * 

under  the  will;  <l^l>t8,  might  be  carried  into  execution,  and  that  the  plaintiff's  demand 

fL^i  9  ^^    ^°  might  be  deemed  and  taken  to  be  charged  on  his  real  estate,  &c.     To 

specialty  ere-  this  bill  John  Scoti,  who  was  the  only  son  of  Robert  Scott,  and  the  re- 

tetor^onw^h^se  presentatives  of  the  younger  children  of  Robert  Scott,  and  several 

deht  J.  S.paid  others,  were  parties  defendant. 
1811   filed  his        ^Y  Robert  Scott's  marriage  settlement,  bearing  date  the  12th  of  May, 

bill  against  J.    1768,  his  real  estate  was  conveyed,  upon  trust,  to  the  lue  of  himself 
S.  and  A.,  B.,  *  /      »     r  •» 

and  C,    &c., 

praying  for  execution  of  the  trust  for  payment  of  debts,  and  that  bis  demand  might  be 
deemed  cAarj(«tf  on  the*  testator's  real  estate.  Further  proceedings  in  the  causes  of  A., 
B.,  and  C.  were  restrained  by  the  decree  in  this  cause,  under  which  they  were  directed  to 
prove  their  demands.  J.  S.  having  sold  a  lareer  portion  of  the  estate,  suffered  the  bill  to 
oe  taken  pro  covife*so  against  him,  and  died  insolvent  before  the  final  decree*  Some 
time  before  the  final  decree,  the  solicitor  of  J.  S.  became  concerned  in  this  cause  for  the 
representative  of  B.,  and  now  refused  to  bring  in  the  deeds  for  a  sale  under  the  decree, 
until  J.  S.'s  costs,  incurred  between  the  years  1802  and  1813,  should  be  first  paid. — A.. 
B.,  and  C.  were  reported  in  priority  to  M.,  for  whose  demand  the  residue  of  the  fund 
would  be  insufi&cient:  therefore,  the  question  as  to  the  solicitor's  lien  was  between  the  so- 
licitor and  M. 

Held : — 1.  That  the  costs  now  demanded,  if  rendered  necessary  by  the  will,  should  have 
been  claimed  upon  the  hearing  of  the  cause,  and  provided  for  hy  the  decree ;  and  that,  in 
this  view  of  the  case,  the  claim  could  not  now  be  entertained. 

Held : — 2.  That  as  it  did  not  appear  that  any  of  the  costs  had  been  incurred  before  the 
title-deeds  came  into  the  solicitor's  possession,  and  as  he  had  full  notice  of  the  will  when 
the  costs  were  incurred,  he  was  bound  by  the  trust,  and  had  not  any  lien  upon  the  deeds 
as  against  M.,  the  specialty  creditor  of  the  testator,  who  had  proceeded  bona  Jtde^  and 
with  due  diligence* 
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for  life ;  tlien  to  secure  a  jointare  of  £300  a-year'for  his  wife  Alice ;  and, 
after  the  death  of  the  said  Robert  and  Alice,  npon  trust,  "  as  to  the 
"  yearly  sam  of  £300  of  the  rents  and  profits  of  said  lands,  and  no  more, 
'^  to  the  use  of  the  first  son  of  the  said  Robert  and  Alice,  and  the  heirs 
**  of  his  body ;"  and  for  want  of  soch  issue,  to  every  other  son  of  the 
nanriage  in  taU  male  successively ;  with  ultimate  remainder  in  fee  to  the 
sud  Robert :  and  in  case  the  said  Robert  should  die,  leaving  younger 
children  issue  of  the  marriage,  in  trust,  to  raise  £5000  for  their 
portaooa. 

By  his  will*  made  shortly  after  the  foregoing  settlement,  and  a  codicil 
in  1778,  Robert  ScoU  chained  his  estete  with  the  sum  of  £1000  for  his 
ymmger  children,  in  addition  to  the  £5000  already  charged ;  and  after 
giving  several  other  legacies,  he  devised  all  his  real  estate,  subfect  to  the 
fogmenicfhUdAu  and  kgaeiesy  to  his  first  and  every  other  son  whom 
he  might  have  by  his  wife  Alice,  successively  ixt  tail  male.  He  died  in 
1773,  leaving  the  defendant  John  Scott,  his  only  son,  and  three  daugh- 
ters, bb  younger  duldren,  surviving  him,  all  of  whom  respectively 
attained  the  full  age  of  twenty-one  years. 

In  1799,*  the  suit  of  Roche  t.  Seoti  was  instituted  by  the  represen- 
talivea  of  one  of  the  daughters,  to  raise  her  share  of  the  £6000  charged 
<m  the  astate.  Within  a  few  years  afterwards,  another  of  the  daughters 
aad  her  husband  filed  their  bill  (being  the  cause  of  Siudderi  v.  Scoii),  to 
nise  her  portion  of  the  same  charge. 

In  1808,  the  defendant  John  Scott  suffered  a  recovery,  and  sold  a 
portion  of  the  devised  estate,  exceeding  in  value  his  estate  or  interest 
under  the  marriage  settlement  of  his  fiither. 

In  1816,  a  decree  to  account  was  pronounced  in  the  present  cause, 
and  aa  the  several  parties  in  Roche  v.  Scott  and  Studdert  v.  Scott  were 
defendants  ia  this  cause,  all  further  proceedings  in  those  causes  were 
restrained,  and  the  parties  directed  to  go  in  and  prove  their  demands 
under  the  decree  in  this  cause.  The  accounts  having  been  taken  accord- 
in^y,  there  was  a  final  decree  for  a  sale  in  this  cause,  on  the  8th  of 
June,  1821. 

The  defendant  John  Scott  never  answered  in  this  cause,  but  suffered 
the  hill  to  be  taken  pro  confesso  against  him,  and  died  insolvent  some 
time  before  the  final  decree  was  pronounced.  The  remaining  lands 
were  now  sold  under  the  final  decree,  to  discharge  the  debts  and  incum- 
btances  created  by  Robert  Scott ;  and  as  the  several  other  incum- 
brancers of  the  testator's  estate  were  reported  and  paid  in  priority  to 
the  plaintiffs,  the  residue  of  the  fund  was  insufficient  for  their  demand : 


Now.  1839. 


MORGAN 
SCOTT. 


*  TUfl  dmte  wm  itated  by  tiie  ocmnael  without  coiitradiction,  but  it  did  not  appear 
from  aoj  of  ihe  doeomeiiti  used  upon  the  motion. 
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Nov,  1839. 


r. 

SCOTT. 


therefore,  the  qaostion  as  to  Mr.  Norman^s  lien  was  as  between  him  and 
the  plaintiffs. 

Mr.  Norman  was  attorney  and  solicitor  for  John  Scott,  and  prepared 
the  deeds,  &c.  for  the  recovery  suffered  in  1808;  and  in  the  same 
year  put  in  J.  Scott's  answers  in  the  causes  of  Roche  v.  ScoUvsid,  Stud- 
dert  V.  ScoU.  In  this  cause,  he  became  concerned  some  time  before  the 
final  decree,  as  solicitor  for  the  Re?.  R.  Knipe,  who  was  the  represent- 
ative of  one  of  the  younger  children  of  Robert  Scott,  claiming  her  share 
of  the  £6000  charged  on  the  estate.  Some  payments  had  been  made 
by  John  Scott  to  Mr.  Norman  on  account  of  costs,  but  a  large  balance 
still  remained  due  to  him  for  costs  of  John  Scott,  incurred  prior  to  the 
year  1812,  in  the  causes  of  Roche  v.  Scott  and  Studdert  v.  Scoti,  and  in 
other  suits  and  miscelhineous  business,  for  which  he  claimed  to  have  a 
lien  on  the  title-deeds  deposited  with  him  by  John  Scott.  His  charge, 
filed  under  the  order  of  reference  to  the  Master,  stated,  that  in  the  year 
1802  he  was  retained  as  the  attorney  of  John  Scott,  and  so  continued 
until  J.  Scott*s  death,  which  happened  in  or  about  the  year  1820;  that, 
in  the  course  of  this  employment,  a  large  number  of  J.  ScottVdeeds  and 
papers  came  into  his  hands ;  that  there  having  been  a  decree  for  a  sale 
in  t^is  cause,  he  lodged  with  the  Master,  pursuant  to  an  order  bearing 
date  the  13th  of  November,  1834,  upwards  of  one  hundred  and  sixty  of 
the  said  deeds,  leases,  and  documents,  without  pr^udice  to  his  lieHy  if 
any,  upon  the  said  deed* ;  that,  by  the  sales  under  the  decree  in  this 
cause,  upwards  of  £10,000  was  realised,  and  nearly  all  the  deeds  had 
been  handed  over  to  the  several  purchasers  ;  and  that,  by  an  order  of 
the  22d  June,  1838,  the  snm  of  £300  had  been  imponnded«  to  abide  the 
claim  of  the  said  J.  Nurroan  for  costs.  The  plaintiff's  discharge  insisted 
that  Norman  could  not  have  any  lien  as  against  the  said  sum  of  £300, 
inasmuch  as  it  was  part  of  the  sum  of  £1017.  16s.  lid.  reported  pay- 
able to  them,  on  account  of  a  much  larger  snm  reported  doe  to  them  on 
foot  of  a  debt  secured  by  the  bond  of  Robert  Scott,  bearing  date  the  14th 
of  December,  1770,  and  therefore  prior  and  paramount  to  any  demand 
created  by  John  Scott ;  and  inasmuch  as  the  said  £300  was  part  of  the 
fund  produced  by  the  sale  of  the  real  estate  of  Robert  Scott,  which  was 
devised  to  the  said  John  Scott  in  tail,  subject  to  the  debts*  and  legacies 
of  the  said  Robert  Scott. 


Mr.  Warren^  Q.  C,  and  Mr.  Hanna,  for  Norman,  submitted  that  it 
is  for  the  general  interest  of  suitors  that  a  solicitor's  lien  should  be 
favored  :  Heslop  v.  Metcalfe  (a)  ;  Ttoort  v.  DayreU{b),  The  plaintiffs, 
who  now  resist  Mr.  Norman's  lien,  were  not  originally  specific  incum- 
brancers  on  the  testator's  lands* ;    nor  did  they  become  so  by  the 

{a)  3  My.  &  Cr.  pp.  188-9.  (6)  13  Ves.  197. 

*  See  Jeffrc^on  v.  Morton,  2  Saund.  n.  4. 
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<i 


{ii)  1  Moll.  39. 
(e)  1  Rusf.  141. 
(e)  3  Ves.  682. 
(«)2Myl.&K.  417. 


(I)  19  Ves.  202. 
(d)  19  Vea.  268. 
(f)  1  Bfo.  C.  C.  269. 
(A)  1  Anstr.  109. 


devise  of  the  estate  tail  to  John  Scott,  subject  to  the  devisor's  debts    jVbv.  1839. 
generally.     In  Sir  Edward  Sugden's  treatise  of  Vendors  and  Purchasers 
(8th  edit.),  it  is  laid  down,  at  p.  528,  that  "  Where  the  trust  is  for 
payment  of  debts  generally,  a  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase-money,  although  he  has  notice  of  the  debts ; 
"  for  the  purchaser  cannot  be  expected  to  see  to  the  due  observance  of 
**Sk  trust  so  unlimited  and  undefined."      Although  the  plaintifi^s  demand 
is  80  old  standing,  Norman  knew  nothing  of  it  until  they  filed  their  bill 
in  the  year  1813.     Before  that  time,  he  had  no  reason  to  suppose  that 
any  such  incumbrance  existed,  as  the  title-deeds  were  permitted  to 
remain  in   the  hands  of  John  Scott     The  costs  now  claimed,  were 
incurred  by  Norman,  as  the  solicitor  and   attorney  of  John   Scott, 
in   the  causes  of  Roche  v.    Scoii,  and   Siudderi  v.  Scoit^  and  other 
causes  and  matters,  prior  to  the  year  1812;  and  in   the   course   of 
those  proceedings  the  title  deeds  were   delivered    to   htm  by   John 
Scott:    therefore,    his   lien  existed  long  prior  to   the   institution  of 
this  suit,  and  the  Court  should  not  permit  the  plaintifi^s  to  take  the 
deeds  from  him  without  paying  his  costs :  Bernard  v.  Drought  (a). 
He  should  be  considered  as  an  equitable  mortgagee  without  notice : 
Ex  parte   Warner  (b);  ffochly  y,  Bantoch  (c);  and  an  equitable  title 
to  a  mortgage  is,  in  this  Court,  as  good  as  a  legal  i\i\ei  Ex  parte 
Wright  {d)\  Coote  on  Mortgages,  p.   217-30;    Bum  v.  Burn  (e); 
Russell  ▼.   Russell  (f)  ;  Pain   v.    Smith  (g).      The   plaintifi's    are 
not  specific   incumbrancers,   but   Norman  is.      Even  if  John    Scott 
should    be   considered    as    a   mere    trustee    for   payment    of    debts, 
Norman's  equitable  mortgage  would  be  good  :*  Hardwiche  v.  3fynd(h). 
At  least  he  is  entitled  to  so  much  of  the  costs,  as  were  incurred 
by  the  proceedings  for  the  due  administration  of  the  trusts  of  tho 
will.     Robert  Scott,  by  devising,  as  he  did,  an  estate  tail  subject  to 
the  payment  of  his  debts,  redered  a  Chancery  suit  necessary,  and  of 
course,  his  estate  liable  for  the  costs  of  it. — r Master  of  the  Rolls. 
In  that  view  of  the  case,  are  you  not  asking  upon  motion  for  decretal 
relief,  and  pressing  an  argument  which  should  have  been  urged,  if  at  all, 
at  the  hearing  of  the  cause  ?] — The  Court  would  not  turn  us  round 
upon  the  point  of  form,  nor  bind  us  by  an  accidental  omission,  if  we 
really  are  entitled  to  the  relief  songht.f 
In  the  discussion  before  the  Master,  the  cases  cited,  and  chiefly  relied 


•  See  Johnson  v.  Kennett,  3  Myl.  &  K.  624. 
t  Sm  Ha^kett  t.  Donntlly,  ante,  toI.  1.  p.  231. 


13^ 


CASES  IN  THE  ROLLS. 


opon,  for  the  pUlntiffii,  vera  Harper  v.  Favldtr  (a)  ;  ExparU  Hooper 
(b)  :  and  B<dter  r.  Hefiderion  (c).  The  fint  of  these,  Harper  v.  FamUer, 
was  the  case  of  a  competition  betveen  two  apeciflc  iDcambnaoeni  and, 
therefore,  was  not  analogous  to  the  present.  In  Bxparte  Hooper,  the 
qnestion  was,  whether  a  mortgagee  could  tack  a  tnbseqaent  adrance  to 
his  mortgage,  in  rirtne  of  a  parol  agreement.  In  Baker  r.  Hemdertom, 
the  yice-Chancellar  ezpresslj  grounded  his  decision  npon  the  lacti 
that  in  that  case,  the  solJdtor  had  not  a  lien,  prior  to  the  inatitntion  of 
the  suit,  for  the  purposes  of  which  he  obtained  the  deeds ;  therefore, 
that  is  a  dediion  in  tkvor  of  Mr.  Norman's  claim  ;  as  the  deeds  were 
deposited  with  him,  and  his  lien  upon  them  had  been  created  long 
before  tbe  bill  in  this  cause  was  filed.  The  same  obserration  applies  to 
the  cases  of  Furlong  r.  Howard  {d) ;  and  Marik  r.  BtOkoo  {e). 


Mr.  Smith,  Q.  C,'  and  Mr.  W.  Brooke,  Q.  C,  for  the  pUntiffik— There 
ean  be  no  donbi  that  John  Scott  most  have  brooght  in  the  deeds  for 
the  plaintiffs;  and  the  general  rule  both  in  this  Court  and  in  tbe  Court 
of  Excheqaer  is,  that  wheneTer  a  client  is  bound  to  prodaea  title  deeds 
for  a  third  person,  so  also  is  his  solicitor,  although  the  latter  may  hare 
a  lien  npon  them  for  costs  against  hit  client  i  JforsA  ▼.  BaUioff(e)  ;  Fmr- 
long  T.  Howard  (d)  \  ButehintOH  r.  Jogee  f/J.  The  Umi  for  oosta  which 
a  solicitor  acquires  upon  title  deeds  earning  into  his  poesesuon  in  Ae 
coarse  of  his  employment,  is  not  to  be  claued  with  an  equitable  mortgage ; 
especially  where  there  was  no  pre-existing  debt,  and  the  costs  were  in- 
curred after  the  deposit:  BeametoK  CoiU,  pp.  S 20,  327  ;  EtparU  Lamg 
(ff) ;  ExparU  Hooper  (b).  In  this  case  the  deeds  were  depouted  with 
Normao,  in,  or  shortly  after,  the  year  1802,  and  the  earliest  item  in  his  bill 
of  costs  is  of  the  year  1804^  Ereu  if  be  should  be  considered  as  a  gvati 
mortgagee,  he  could  not  be  entitled  in  right  of  his  possesnon  of  tbe  deeds, 
to  priority  orer  prior  incumbrancers  not  gnilty  of  fraud  or  ladles; 
Harper  v.  Fatdder  (a).  Neither  firaud  nor  laekea  can  be  imputed  to 
the  plaintiffs ;  they  had  no  right  to  the  posaession  of  the  deeds :  the 
interest  of  tbe  principal  money  secured  by  the  bond,  was  regularly 
paid  to  them  by  John  Scott,  or  those  acting  on  his  behalf,  until  the 
year  1811 ;  and  tbe  regular  payment  of  iuterest  then  ceasing,  they 
filed  their  bill  in  this  cause  in  the  year  1813. 

Mr.  Norman's  client  sold  and  applied  to  hii  own  use,  a  larger  portion 
of  the  devised  estate  than  in  equity  he  was  entitled  to ;  and  the 


(t)  4  Madd.  130. 

(e)  4  Sim.  ST. 

(fj  mAgm.  temp.  Hsrdw.  3fi8. 


(£)  1  Her.  9. 

(tf)  a  Scb.  &  L>r.  US. 

(f)  t  Jones,  isa. 
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qnettion  now  i«,  on  whom  it  the  loss  by  the  deficiency  to  fall* — on  the  JVbv.  1839. 
eroditor  of  the  testator,  or  of  the  deyisee  ?  The  plaintifis  were  bond 
creditors  of  the  testator,  Robert  Soott.  The  case  of  John  Scott  was 
not  that  of  an  heir  taking  by  descent,  personally  liable  by  statute  on 
the  bond  of  hb  ancestor,  and  capable  of  alienating  the  lands  to  a  bona 
fid€  purchaser  dischai^d  of  such  debt8.f  The  effect  of  the  devise  of 
the  estate  tail  to  him,  subject  to  the  debts  of  Robert  Scott,  was  to 
create  a  duargt^  taking  the  case  out  of  the  statute,  and  making  equitable 
asseu  for  the  debu  4  SiXk  r.  Prime  (a) ;  Bailey  v.  Ekins  (b) ;  Ship- 
hard  ▼•  Luhddge  (e).  He,  therefore,  was  a  trustee  for  payment  of 
debts ;  and  Norman  admits  notice  of  the  will,  and  was  bound  by  the 
tmatfl.  Adair  v.  Shaw(d);  Mansell  v.  Mansell(e),  Besides,  there 
is  here  Uspendems;  the  present  cause  was  but  a  graft  upon  the  causes 
of  Rocke  r.  Seott^  and  Siudderi  y.  SooUf  in  which  Norman  put  in  John 
Seott'a  answer  in  the  year  1808,  and  both  of  which  were  pending  when 
he  was  retained  as  the  solicitor  for  John  Scott  in  1802,  therefore, 
even  sapposing  him  to  stand  in  the  situation  of  an  equitable  mort- 
gagee, he  shoold  take  subject  to  the  trusts  in  the  deeds  under  which  he 
dsrirea. 

We  admit  that  a  bona  fide  purchaser  for  valuable  consideration 
■eed  not,  in  general,  see  to  the  application  of  the  purchase-money 
wliere  there  is  not  a  schedole  of  debts.  But,  if  the  vendor  is  a 
trustee  for  payment  of  debts,  and  no  money  passes ;—  or,  if  the 
aatore  of  the  transaction  be  such  that  the  vendor  and  purchaser  must 
be  aware  that  the  money  advanced  is  to  be  applicable  to  the  pur- 
poses of  the  vendor  and  not  of  the  trust ; — there  a  breach  of  trust 
is  eoBimitted,  to  which  the  purchaser  is  a  party;  and  though  he 
be  a  purchaser  for  valuable  consideration,  he  will  be  bound  by  the 
trmte ;  Wofikme  v.  Cheek  (f).  Norman  had  distinct  notice  of  the  will 
when  the  costs  were  incurred,  and  there  is  no  pretence  for  saying  that 
his  advances  were  for  the  purposes  of  the  trust.  It  is  also  to  be  re- 
membered that  the  decree  in  this  cause  expressly  declares  that  the 
plaintiffs'  demand  shall  have  priority  over  the  actual  mortgage  made  by 
J.  Scott  to  the  defendant,  S.  Reid,  in  1811. 


The  case  stood  for  consideration. 


(a)  1  Bro.  C.  C.  140. 

(e)  8  Vet.  28. 

(0  2  P.  WiiiB.  681. 


(6)  7  Ves.  323. 

{d)  1  Sch.  &  Lef.  262. 

(f)  2Sim.&Sta.205. 


*  See  Ni9on  ▼.  Hamilton^  ante,  toI.  1,  p.  67. 

t  See  JtifrtMon  t.  Morton,  2  Sauod.  (n)  4  p.  7,  tt  nq, 

t  See  Spaekman  t.  Timbrell,  8  Sim.  263* 
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Monday^  November  25tA» 

The  Master  of  the  Rolls  now  delivered  his  judgmeDt  in  this 
case,  and  after  stating  the  Master's  report  under  the  order  of  reference, 
and  the  facts  already  set  forth,  his  Honor  proceeded  as  follows : — 

In  this  case,  the  question  is  as  between  Mr.  Norman  and  the  plain- 
tiffs ;  and  we  most  consider  attentively  what  are  the  rights  of  the 
plaintiffs  in  this  caase.  By  their  bill,  they  pray  that  the  trust,  created 
by  the  will  of  Robert  Scott  for  payment  of  his  debts,  may  be  carried  into 
execution,  and  that  their  demand  may  be  deemed  and  taken  to  be 
charged  on  his  real  estate;  also  for  the  usual  accounts  of  the  real  and 
personal  estate  of  the  testator. 

To  this  bill,  John  Scott  and  Samuel  Reid  (to  whom  J.  Scott  mort- 
gaged the  devised  estate  by  deed  of  the  1 1th  of  November,  18  i  1 ),  tc^ther 
with  the  representatives  of  the  three  younger  children  of  the  testator, 
and  several  others,  are  defendants.  The  cause  was  heard  on  the  1 7th 
of  June,  1816;  and  it  is  not  a  little  remarkable  that  the  decree  then 
pronounced  declares,  that  after  the  demands  of  the  younger  children, 
and  certain  other  persons,  entitled  under  the  marriage  settlement  and 
will  of  Robert  Scott,  the  plaintiff's  demand  "in  entitled  to  priority/'  and 
Reid's  mortgage  is  expressly  postponed  to  it.  It  was  further  ordered  -Chat 
the  trusts  of  Robert  Scott's  will  be  carried  into  execution ;  and  that  the 
proceedings  in  the  causes  of  Roche  v.  ScoU  and  Siudderi  v.  Seoit,-^ 
which,  like  the  present,  were  for  execution  of  the  trusts, — ^be  stayed, 
with  liberty  to  the  parties  to  go  in  and  prove  their  demands  under  the 
decree  in  this  cause.—- It  does  not  dearly  appear  at  what  time  Roche 
and  Studdert  filed  their  bills ;  but  it  seems  to  bo  conceded  that  their 
suits  were  pending  in  the  year  1802,  when  the  defendant,  John 
Scott,  retained  Mr.  Norman  as  his  attorney.— -Robert  Scott's  will, 
the  trusts  of  which  the  decree  orders  to  be  executed,  opens  with 
the  following  declaration :— "  I  do,  in  every  respect,  confirm  the  mar- 
'<riage  settlement  entered  into  between  me  and  my  beloved  wife 
**  Alice,  and  do  subject  all  my  real,  freehold,  and  personal  estate 
"  to  the  payment  of  all  my  just  debts."  He  afterwards  devises  the 
estate  to  his  first  son  in  tail;  and  by  a  codicil,  he  leaves  to  his 
younger  children  £1000  "  to  be  added  to  the  £5000  already  settled 
"  upon  them ;"  and  he  adds,  "  I  do  hereby  subject  all  my  real  and 
« personal  estate  to  the  payment  of  the  said  sum  of  £6000,  if  my  said 
**  real  and  personal  estate  were  not  so  subjected  before,  after  payment 
'*  of  all  my  just  debts  and  legacies." 

I  need  not  go  into  the  question,  whether  the  due  administration  of 
Robert  Scott's  will  rendered  necessary  all,  or  any,  of  the  suits  which 
have  been  instituted :  for,  Mr.  Norman  admits  some  payments  on  ac- 
count of  costs,  and  those  payments  may  have  been,  for  aught  that  I 
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know,  for  soits  neoesnury ;  besides,  in  that  view  of  the  case,  the  claim     Nov.  1839. 
for  costs  should  have  been  made  at  the  hearing,  and  cannot  now  be 
entertained. 

Bot  it  is  said,  that  as  those  costs  were  incurred,  and  the  deeds  had 
been  in  Mr.  Norman's  possession  for  some  time  before  the  bill  in  this 
cause  was  filed,  his  lien  should  have  priority  to  the  plainti£&'  demand: 
that  the  plaintiffs  should  not  take  the  deeds  from  him  without  paying 
his  costs.  I  cannot  accede  to  that  proposition,  under  the  circumstances 
of  this  case.  When  the  costs  now  claimed  were  incurred,  Mr.  Norman 
had — ^necessarily  had — ^full  notice  of  the  will  of  Robert  Scott.  That  is 
manifest  from  the  costs  themselves :  for  the  several  proceedings  which 
are  the  subject-matter  of  charge  gprew  out  of  the  rights  of  John  Scott 
under  the  will,  by  which  he  was  entitled  to  an  estate  tail,  subject  to  the 
debts  and  legacies  of  the  testator,  and  became  a  trustee  to  the  extent 
of  those  debts  and  legacies.  What  might  have  been  Mr.  Norman's  right 
for  costs  incurred  before  the  deeds  were  deposited  with  him,  and  before 
any  suit  was  instituted  for  execution  of  the  trusts,  I  do  not  say ; 
but  such  is  not  the  present  case.  Here,  it  does  not  appear  that  any 
costs  were  incurred  before  the  deposit  of  the  deeds ;  and  it  must  be 
presumed  that  the  deeds  were  deposited  by  the  client,  and  received  by 
the  solicitor,  subject  to,  and  for  the  purpose  of,  the  trusts :  otherwise, 
there  would  have  been  a  breach  of  trust  by  the  deposit,  and  the  solicitor, 
conusant  of  the  trust,  must  have  been  a  party  to  the  breach  of  it.  I 
am,  therefore,  of  opinion,  that  the  present  case  is  not  distinguishable 
in  principle  from  those  in  which,  pending  a  suit,  the  title-deeds  are  de- 
posited with  the  solicitor  of  a  party  for  the  purposes  of  the  suit,  and  my 
order  must  follow  the  decisions  in  Marsh  v.  Baihoe  (a) ;  Furlong  v. 
Howard  (b);  Hutchinson  y.  Joyce  {c).  Baker  v.  Henderson  {d).  The 
last-mentioned  case  has  a  strong  resemblance  to  the  present. 

A  solicitor's  lien  is  to  be  favored  as  between  him  and  his  client ;  and 
the  Court  has  established  several  Rules*  for  the  protection  of  his  rights. 

(a)  Bidgw.  temp.  Hardw.  266.  (b)  2  Sch.  &  Lef.  115. 

{e)  2  Jones,  122,  and  6  Law  Rec.  N.  S.  37.  {dj  4  Sim.  27. 


*  One  of  those  Rules  lately  established,  and  the  occasion  of  it,  may  be  mentioned  here. 
Some  time  since,  a  party  having  the  carnage  of  a  decree  for  a  sale,  moved  for  a  reference 
to  the  Master  to  inquire,  &c.,  and  to  settle  certain  conditions  of  sale,  one  of  which 
was,  that  the  purchaser  should  not  require  certain  title-deed^  of  ancient  date, 
vhiek  were  stated  to  have  been  irrecoverabty  lost.  The  order  was  granted,  andtbe  sale 
was  accordingly  effected  without  the  deeds.  It  afterwards  appeared  that  the  deeds  in 
question  were  in  possession  of  a  former  solicitor,  to  whom  a  considerable  sum  was  due 
for  costs,  and  whose  only  chance  of  payment  was  by  his  lien  upon  the  deeds.  Of 
course,  this  chance  was  extinguished  by  the  condition  of  sale  dispensing  with  the  deeds, 
and  thereby  evading  the  question  as  to  the  solicitor's  lien  upon  them.  In  consequence 
of  which,  his  Hdhor  established  the  Rule,  to  which  he  has  rigidly  adhered  ever  since, 
that,  in  every  case  of  a  reference  to  the  Master  as  to  such  a  condition  ofsale^  it  must 
te  pari  of  the  order ^  that  he  shall  inquire,  whether  due  diligence  has  been  used  to 
difcovir  in  whose  hands,  or  where,  the  deeds  in  question  might  be  found,  and  that 
he  ^hall  not  settle  such  condition  of  sale,  if,  upon  inquiry,  he  should  find  that  by  due 
d.iij/ence  the  deeds  might  be  obtained. 
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iVbv.  1839.     But  the  fiiFor  with  which  the  Ceart  regmrds  hit  daim  is  net  to  be  car- 
ried to  the  dangeroQs  extreme  at  which  prior  rights  would  be  diTetied* 
If  the  lien  of  a  solicitor  coald  be  maintained  against  prior  cfeditors, 
might  it  not  be  nsed  as  an  instrument  of  the  grossest  oppression 
and  fraud,  ready  to  the  hand  of  every  unprincipled  debtor  ?     How  mis- 
chievous might  be  the  consequence,  if  a  man,  indebted  perhaps  orer 
the  value  of  his  estate,  might  hand  his  title-deeds  to  his  attorney,  and 
give  a  lien  upon  them  to  any  amount  of  costs  he  could  find  a  pretext  for 
incurring?  I  am  satisfied  that  the  spirit  and  intention  of  the  late  Master 
of  the  Rolls'  order  in  M^Cann  Y.Beere^a)  were  not  inconsistent  with 
the  decisions  jost  mentioned ; — that  there  was  no  more  intended  by  it 
than  to  give  the  solicitor  a  chance  of  immediate  payment  from  his 
client,  by  making  the  order  for  the  production  of  the  deeds  (probably 
under  some  special  circumstances),  in  the  first  instance  npon  the  dient. 
If,  however,  it  is  to  be  considered  as  conflicting  with  Furkmg  v.  Howard 
and  Huiehinscn  v.  Joyce^  it  could  not,  in  my  opinion,  be  followed.     It  is 
true,  that  by  fraud,  or  gross  negligence,-*which  equity  regards  as  on  a 
footing  with  fraud, — priority  and  other  rights  may  be  forfeited  or  lost 
The  decision  in  Bernard  ▼.  Draught  (h)  does  no  more  than  affirm  that 
principle.     In  that  case.  Sir  Anthony  Hart^restating  the  nde  laid 
down  by  Lord  Redesdale  in  Ex  parte  NeMu  (c)-*-obserTed,^<*  It  is  said 
"that  a  tenant  for  life  cannot  give  a  lien  on  muniments  of  title,*  and 
'^  that  is  true,  except  so  far  as  binding  his  own  interest ;  but  if  a  par- 
"  chaser  will  permit  a  vendor  to  retain  the  deeds,  and  he  pledges  them, 
"  although  this  be  a  fraud  in  the  vendor,  I  cannot  take  them  away  at  the 
**  instance  of  one,  who  was  instrumental,  by  his  negligence,  from  parties 
"  not  contaminated  with  such  fraud.**     That  decision  has  no  application 
to  this  case,  in  which  the  plaintiff 's  proceeding  has  been  with  due  dili- 
gence.    Nothing  less  than  gross  negligence,  or  something  amountiog  to 
fraud  on  the  part  of  a  prior  creditor,  can  postpone  his  demand  to  any 
which  subsequently  accrued.     To  hold  that  a  tenant  for  life,  or  devisee 
taking  a  limited  interest,  could,  as  of  course,  create  a  chaise  upon  the 
muniments  of  title  against  persons  having  prior  rights,  would  give  such 
opportunities  to  fraud,  that  there  could  be  few  cases  in  which  settle- 
ments would  not  be  insecure,  or  in  which  the  intentions  of  a  testator, 
and  the  rights  of  parties  deriving  under  his  will,  might  not  be  totally 
defeated. 

Therefore,  without  giving  any  opinion  npon  the  question,  whether  or 
not  Mr.  Noiman  should  be  considered  as  an  equitable  mortgagee^  I  think 
his  claim  cannot  be  in  a  better  situation  than  that  of  S.  Reid,  the  actual 


(»)  i  Hog.  139. 


(6)  1  Moll.  38. 


(r)  2  Sch.  ft  L«f.  279. 
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mortgagee,  whose  demand  is  expressly  postponed,  by  the  decree  in  this    Abv.  1839k 
cBose,  to  that  of  the  plaintiff's.* 

Order  : — Refuse  Mr.  Norman's  motion,f  and  let  the  deposit  be 
paid  to  the  plaintiffs  for  the  costs  of  the  motion.  scott. 

On  plaintiff's  motion ;  Order  for  payment  to  them  of  the  £300. 

*  See  Eiand  ▼.  Eland,  I  Beav.  236 ;  aod  Livesay  t.  Harding,  ibid,  343. 
t  S«e  the foUowing  case;  nee,  also,  Plumtre  v.  O'Deil,  ante,  vol.  1,  p.  113. 


Wednesday f  Nov.  2\si. 

SOLICITOR— LIEN. 

Harorate  v.  Holland  and  others. 

Mr.  Henderson,  for  the  plaintiff,  moved  that  Edward  Doherty,  late  Where  a  soli- 
solicitor  of  the  defendant  W.  H.  Kingston,  might  bring  in  and  lodge  in  ^Q^^^^rofes- 
the  Master's  office,  the  several  deeds,  leases,  and  documents  relating  to  sional  charac- 
the lands  about  to  be  sold  under  the  decree  in  this  canse,  in  his  posses-  oftitiefronThis 
sion,  custody,  or  power,  subject  to  such  lien,  if  any,  as  the  said  E.  Do-  client,  the 

1  .   .     t  i.  Court  has  ju- 

berty  might  have  for  costs.  risdiction,  un- 

The  plaintiff  was  a  judgment  creditor  of  Thomas  Holland,  deceased,   ^f^^^  th^^7't 

and  had  a  decree  for  a  sale  of  his  real  estate  for  payment  of  the  debt,  &c   ent,   to  order 

The  defendant  Kingston  represented  a  portion  of  the  real  estate  of  i^^j^^  |q    \y^q 

Thomas  Holland,  and,  some  time  after  the  institution  of  this  suit,  was   deeds,        al- 

discfaarged  as  an  insolvent  debtor.     His  assignee  was  made  a  defendant,    ver    appeared 

and,  by  his  answer,  referred  to  the  schedule  filed  by  Kingston  in  the   ^^.^^  cause, 

,  ''  JO  and  it  18  uncer- 

insolvent  matter.     In  this  schedule,  Kingston  set  forth,  inter  alici,  that   tain   at  what 

the  several  title-deeds,  &c.,  relating  to  his  property,  and  that  derived    ^^^  into^his 

under  Thomas  Holland,  ''  were  in  the  possession  of  his  solicitor,  Edward   possession. 

'*  Doherty,  of  Bandon,  in  the  county  of  Cork,  who  claimed  a  lien  on 

'*  them  for  costs." 

There  was  not  any  proceeding  on  the  part  of  Kingston  in  this  cause, 

except  the  entry  of  an  appearance,  to  which  the  name  of  Mr.  Doherty 

did  not  appear,  but  that  of  another  solicitor,  who,  as  it  was  alleged,  was 

Doherty's  correspondent,  and  occasionally  transaeted  business  for  him  in 

Dublin.     On  the  5th  of  November,  instant,  a  requisition,  signed  by  the 

Master,  was  duly  served  on   Mr.  Doherty,  requiring  him  to  lodge, 

within  one  week,  the  several  deeds  mentioned  in  the  requisition,  but  he 

had  not  done  so.    There  was  not  any  appearance  for  him  upon  this 

motion. 

T      t 
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Saiurdayt  November  23</. 

CONSENT— RECITALS  IN— RULE  OF  COURT. 

GuMMiNO  and  Wife  v.  Ryan  and  others. 

A   consent,  Mr.  Charles  H.  Walker  moved  that  a  consent  in  this  cause,  signed 

lM^fae^b.'rmIt'  by  all  the  parties,  might  be  made  a  rale  of  Court.     The  object  of  the 

terof  legal  in-  consent  was,  that  certain  insurances  might  be  effected  by  the  reeeirer, 

out     shewing  ^P^**  ^^^  '^^®  ^  ^^  principal  defendant,  on  behalf  of  the  several  credit- 

the  grounds  of   ors,  parties  in  this  cause;  and  that  the  rents  should  be  recfolarly  ap- 

it,  will  not  be       -.   /  .       ,      _  ,  .  ^    ,  ,  .      , 

made  a  rule  of  plied,  in  the  first  place,  m  payment  of  the  premiums.  It  recitedy  imier 
t^h?c'iJ'rrectairK8  ^*'''  ^"^  "  Whereas  the  defendant  J.  W.  Ryan,  is  only  tenant  for 
of  the  inference   **  life,**  Without  shewing  how  his  estate  was  limited. 

is  material. 
Where,    for 

the  purpose   of         MaSTBR  OF  THE  R0LL8. 
avoiding    fur- 
ther litigation,        I  Cannot  make  a  consent  a  rule  of  Court,  when  it  recites  as  facts  mat- 

^^^T^f?!!^^°^'   toi^  of  law  material  to  the  case.  Here  it  is  rocited,  «*  that  the  defendant 

ed  that  the  re-  ' 

ceiver  in   the  J.  W.  Ryan  is  only  tenant  for  life;"  and  upon  this  redtal  the  propriety 

pe\rm    cer-  ^^  ^^®  whole   consent  depends ;  yet  this  is  a  matter  of  legal  inference, 

tain  duties  of  gg  io  which  the  parties  may  be  mistaken,  and,  for  aught  that  I  can  tdl, 

neral    agency  the  defendant  J.  W.  Ryan  may  be  tenant  in  fee.     However,  as,  under 

plated ^"^^t?e  ^he  circumstances  which  have  been  detailed,  the  consent  would  be  a 

rules  regiilat-  very  proper  one,  if  the  defendant  be  only  tenant  for  life,  I  shall  take 

of  a  receiver  of  the  papers  home  with  roe;  and  if,  upon  examination,  the  case  appears 

this  Court,  it  fo  be  proper  for  it,  I  shall  make  the  order  as  on  the  motion,  and  treat 

was   declared, 

upon  the  order  the  consent  as  a  document  referred  to  in  the  notice.  But  I  desire  it 
cinseni  a  rule  ™*y  ^  generally  understood  for  the  future,  that  when  consents  recite 
of  Court,  that   matters  of  law  in  this  manner,  I  will  not  found  any  rule  upon  them.* 

the      receiver 
should  thence- 

dertd^\rThe        ^"  *  subsequent  day  (17th  January,  1840), 

private  agent  His  HoNOR  Said  that  he  had  examined  the  documents,  and  tbooght 
o      e  par  ics.    ^|^^  arrangement  proposed  was,  under  the  circumstances,  a  very  proper 

one;  but  as  the  office  of  receiver,  under  such  an  arrangement,  would 
be  different  in  its  duties  from  those  of  the  Officer  of  this  Court,  it  was 
d<>clared,  upon  the  order  then  made,  that  the  receiver  should  thence- 
forth be  considered  as  the  private  agent  of  the  parties.f 

*  See  Anon*  6  Law  Bee.  N.  S.  d07. 
t  See  Bailee  ▼.  Baileey  antcj  vol.l,  p.  413. 


Note.  In  a  great  many  cases,  daring  the  prestnt  sittings,  applications  that  consents 
might  be  made  rules  of  Court  could  not  oe  entertained,  in  consequence  of  the  consents 
not  having  been  stamped  by  the  Clerk  of  the  Appearances.  By  the  6th  General  Order 
of  October,  1836,  (pursuant  to  the  6  &  7  ^.  4,  c.  74),  ail  pleadings  and  docmaenU 
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Pridayy  November  29M. 

SALE    UNDER    DECREE— FURNISHING    ABSTRACT    OF 
TITLE^FEE  FOR  OPINION  OF  PURCHASER'S  COUNSEL. 

Alexander  v.  Crosbib. 

A  SALE  was  had  ander  the  decree,  in  this  cause  on  the  27th  of  May  ^  ^ales  under 
last,  and  on  the  30th  of  the  same  month  the  purchaser  lodged  one-fourth  private  sales, 
of  the  porchaae-money.  On  the  5th  of  June  following,  a  conditional  *encFor"°ifLot 
order  to  confirm  the  sale  was  obtained,  and  served  on  the  Ist  of  July :  bound  to  fur- 
the  statement  of  title  was  furnished  on  the  27th,  and  the  remaining  ch^lrffeefor 
three«foarths  of  the  purchase-money  lodired  on  the  29th  of  July  :  and   counsel    with 

*!.         1    ^  e.         I.        1  /     .      1  ,      ««,  ,      ^    »  the  abstract  of 

the  rule  to  confirm  the  sale  was  made  absolute  on  the  27th  of  August,    title,  unless  by 

since  which  time  the  purchaser  had  lain  by.  JP^**^  j"^^"*^^^- 

purchaser    re- 
Mr.  Hkhmuy  Q.  C  for  the  plaintiflF,  now  moved  for  a  reference  to   Sbn^ftTuMd 
the  Master  to  inquire  and  report  whether  a  good  and  sufllcient  title   ^^  "7^^^  *^e  it 
could  be  made  to  the  purchaser  under  the  decree  in  this  cause.  pense,  but  he 

will  have  only 
a   qualified  or 

Mr.  Thoauu  MtuUns^  for  the  purchaser,  said  he  was  most  anxious  to    conditional 
complete  his  purchase,  but  resisted  the  application  upon  the  ground   opmkm^'untU 
that  the  plaintiff  had  been  irregular  in  not  furnishing,  according  to  the   the  sale  is  corn- 
long  established  usage  in  such  cases,  a  fee  for  the  opinion  of  counsel 
with  the  abstract  of  title ;  in  consequence  of  which,  the  opinion  bad 
not  been  obtained,  and  the  purchaser  was,  therefore,  not  in  a  situation 
to  proceed  upon  the  reference. 

Mr.  ffieksony  in  reply  said,  that  the  plaintiff  was  not  bound  to  furnish 
a  fee  for  the  opinion  of  counsel  with  the  abstract  of  title ;  and  that  in 
the  present  case  the  fund  would  be  very  deficient. 

Master  op  the  Rolls.— It  certainly  has  been  usual  for  the  plaintiff 


which  previooflly  required  to  be  signed  by  the  Six-Clerks,  are  now  to  be  signed  by  the 
solicitors  only  ;  and  the  20th  General  Order  (October,  1836),  which  gires  a  schedule 
of  the  fees  to  be  received  by  the  Clerk  of  the  Appearances,  provides,  inter  alia,  **  for 
''  each  charge,  discharge,  consent ,  and  other  document  to  which  the  signature  of  a  Six- 
''  Clerk  was  required,  ana  for  which  no  other  fee  is  provided  in  this  schedule,  3s.  4d. 
(i.e.  Uie  Six-Clerk's  fee  under  4  C  4,  c.  61).  1  he  same  order  directs,  that  ^*No 
''  pleading,  petition,  charge,  discharge,  consent y  or  other  document  shall  be  received, 
**  or  any  act  done  by  any  Officer  of  the,Court  thereon,  or  any  bill  of  copts  be  certified  by 
''  the  Master,  without  the  production  of  the  receipt  of,  or  other  evidence  of  the  pay- 
"  ment  to,  the  Clerk  of  the  Appearances  and  Writs,  of  all  such  of  the  before-men- 
*^  doned  fees  as  ought  to  be  paid  by  the  solicitor  previous  to  the  filing  of  any  such  plead- 
*'  ing  or  document,  or  other  act  required  to  be  done  in  any  cause  or  matter."  Conse- 
quently, every  signature  to  a  consent,  which,  under  the  old  practice,  should  have  been 
by  a  Six-Clerk,  must  now  be  accompanied  by  a  stamp  of  the  Clerk  of  the  Appearances, 
aiid  the  consent  cannot  otherwise  be  made  a  rule  of  Court. 
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Dec.  18S9.  to  farnish  with  the  abstract  of  title,  a  fee  for  the  opinion  of  the  pur- 
chaser's counsel  upon  it ;  hut,  I  am  now  to  consider,  whether  this  is  a 
practice  founded  upon  sound  principle ;  and  whether  the  purchaser  has 
a  right  to  insist  upon  it,  before  he  can  be  obliged  to  complete  his 
purchase.     I  shall  look  into  the  authorities  upou  the  subject. 

Monday,  December  2d. 

Master  of  the  Rolls. 

In  this  case  the  question  is,  whether  upon  a  sale  under  a  decree,  the 
plainti£P,  or  party  having  the  carriage  of  the  decree,  is  bound,  as  of 
course,  to  furnish  to  the  purehaser  a  fee  for  counsel  with  the  abstract 
of  title  ?  There  is  no  doubt  that  it  has  been  the  general  practice  for 
the  plaintiff  to  do  so ;  but, — is  the  practice  such  as  ought  to  be  enforced 
or  continued  ? 

The  only  reported  decision,  bearing  directly  upon  the  present  ques- 
tion,* that  I  have  been  able  to  find,  is  Leland  ▼•  Gr^ffkh  (a).  In  that  case, 
tiie  late  Master  of  the  Rolls  held,  that  the  purchaser  under  a  decree  is 
entitled  to  his  costs  of  iuTestigating  the  title,  when  there  has  been  a 
substantial  variance  from  the  abstract  furnished  rf  otherwise,  when  the 
tide  proYos  good,  the  purchaser  must  abide  his  own  costs.    By  Lord 
Redesdale's  order  of  June,  1805,  lands  cannot  be  set  up  for  sale,  under 
any  decree  or  order  of  this  Court,  until  there  has  been  produced  to  the 
Master  a  full  and  true  statement  of  the  title,  verified  by  affidavit,  ^^toge- 
**  ther  with  counsel's  opinion  thereon,  that  under  such  decree  or  order, 
"a  good  title  (such  as  ought,  in  the  opinion  of  sudh  counsel,  to  be  ap- 
**  proved  of  by  a  Master,  on  a  reference  for  that  purpose)  can  be  made 
^<  to  a  purchaser  of  such  lands,  under  such  decree  or  order."  j:     The  costs 
of  the  abstract  and  opinion  thus  furnished  must  be  borne  by  the  estate ; 
and  if  the  rule  is  as  contended  for  by  the  present  purchaser,  the  conse- 
quence would  be  that,  in  every  case,  the  estate  should  pay  twice  at 
least,  and  frequentiy  five  or  six  times  over,  for  substantially  the  same 
thing.    I  cannot  see  how  the  purchaser  is  entitied  to  costs,  when  he 
gets,  according  to  the  contract  of  sale,  all  that  he  has  contracted  for. 
In  the  case  of  private  sales,  which,  so  fiir  as  the  present  question  is  con- 
cerned, do  not  differ  from  sales  under  decree,  it  is  sometimes  the  prac- 
tice for  the  vendor  to  furnish,  with  the  abstract,  a  fee  for  the  opinion  of 
counsel  upon  it.     That,  however,  is  by  express  contract ;  and  I  cannot 

(a)  2  Moll.  160. 


*  See  bis  Honor's  order  in  Birch  v.  Alty  ante^  toI.  1,'p.  280,  by  wblob  tbe  fee  of -ten 
guineas,  funuBbed  by  the  plaintiff  for  tbejtnrcbaser's  counsel,  was  diuallowed. 

t  See  Fielder  ▼.  Higgifuon,  3  Yeti.  &Bea.  142 ;  t.  Collinge,  ibid,  143,  in  n. 

Wilson  T.  Clapham^  I  Jao.  &  Walk.  36;  Mortimer  ▼.  Orchard y  2  Yes.  jun.  242.  See, 
also,  Scoones  v.  Morell,  1  Beav.  251. 

X  ^  to  the  Exchequer  practice,  nee  Hutchinson  y.  Cathcarty  per  BiCHARDS,  6. 
ante,  toI.  1,  p.  460. 


CASES  IN  THE  ROLLS. 


US 


ALEXANDER 

V. 

CROSBIE. 


fiod  ftny  deeision,  nor  even  a  didum^  that,  in  the  absence  of  sach  con-  Dec,  1839. 
tncty  the  Yendor  is  bonnd  to  do  so.  It  is  reasonable  that  the  estate 
shontd  bear  the  expense  of  making  out  title ;  bat  it  woald  be  most  an* 
reasonable  that  it  shonld  pay  costs,  becaose  of  the  slow  belief  or  appre- 
hensions of  the  purchaser ;  and  when  I  consider  the  nature  and  circum- 
stances of  the  ordinary  case  of  a  sale  under  a  decree — that  it  is  a  sale  of 
a  debtor's  estate,  ordered  by  the  IConrt  in  inviiumf  and  that  the  very 
heayy  expenses  of  the  Chancery  proceedings,  which  it  is  impossible  to 
think  of  without  regret,  are  reducing  the  fund,  and  taking,  perhaps, 
firom  a  large  class  of  creditors  their  only  chance  of  payment,  or  eating 
op  the  residue,  on  the  hope  of  which  the  debtor  may  be  depending — I 
feel  that  it  Is  the  bounden  duty  of  this  Court  to  use  every  exertion  to 
restrain  those  expenses,  and  that  there  is  no  case  in  which  a  purchaser 
should  be  held  more  strictly.  I  do  not  think  that  the  possibility  of  the 
sale  being  frustrated  by  a  defective  title,  affords  an  argument  against  the 
principle  just  stated;  for  if,  upon  investigation,  the  title  fails,  the  purchaser 
will  have  a  right  to  his  reasonable  expenses,  and  acquires  only  a  qualified 
or  conditional  property  in  the  abstract  and  opinions  upon  it,  until  the  sale 
Is  complete.  In  Sir  Edw.  Sugden's  treatise  of  Vendors  and  Purchasers^ 
at  p.  886  (8th  ed.),  it  is  stated  (referring  to  the  observations  of  Chief 
Jostioe  Mansfield,  in  Roberts  v.  Wyat)  (o),  that  '*  If  the  purchase  goes 
'<  off,  not  only  Is  the  abstract  to  be  returned,  but  no  copy  to  be  kept, 
^  lest  it  should  be  used  for  a  mischievous  purpose :  and  although  the 
**  purchaser  pays  for  the  opinion,  yet,  for  the  same  reason,  that  ought, 
<*  it  should  seem,  to  be  returned  with  the  abstract." 

I  do  not  at  present  mean  to  decide  as  to  what  may  be  the  practice, 
when,  upon  investigation,  the  title  fails  ;*  but  I  cannot  allow  the  pur« 
chaser's  objection  in  this  case,  and  shall  make  the  common  order  of 
reference,  as  is  desired. 


(a)  2  Taunt.  270. 


*  The  following  appears  to  be  the  result  of  the  decisions  upon  the  subject : — 

1.  The  purchaser  has  no  right  to  inyestigate  the  title  before  the  sale  has  been  ahsO" 
tuielff  confirmed ;  and,  therefore,  will  not  be  allowed  any  costs  of  inyestigation  incurred 
before  that  event :  9Valsh  ▼.  fTaUh^  6  Law  Rm.  N.  S.  129 ;  Digby  ▼.  Browne^  Mie, 
▼ol.  1,  p.  377. 

2.  If,  by  the  negligence  or  want  of  due  diligence  of  the  party  having  the  carriage  of 
tiie  decree,  the  purchaser  cannot  complete  his  purchase  within  a  reasonable  time,  he  will 
be  entitled  to  his  discharge,  and  to  have  his  deposit  with  interest  (at  six  per  cent.,  ac- 
cording to  Kirvoan  t.  Blakey  1  tiog.  161 ;  but,  under  the  204th  Rule  of  ^ov.  1834,  five 
per  cent)  and  costs :  Pleanant*  v.  Roberts^  2  Moll.  607.  In  such  ease,  it  is  probable 
that  the  costs  should  be  borne  by  the  negligent  or  dilatory  party,  and  not  by  the  estate 
or  fonds  in  the  cause. 

3.  When  the  Master  has  reported  that  the  title  is  bad,  the  purchaser  will  get  back  his 
deposit,  &c.,  and  be  paid  his  costs  out  of  the  funds  in  the  cause :  Reffttoldn  v.  B:ake^  2 
8im.&Stn.  117;  but  the  report  must  have  been  confirmed:  M'Cann  v.  O^Farrell,  1 
Hog.  137 ;  and  if  there  be  no  funds  in  the  cause,  the  plaintiff  will  be  ordered  to  pay  the 
purchaser's  costs,  without  prejudice  to  the  question  how  they  shall  be  ultimately  satis-^ 
fied;  Smiih  v.  Nehorij  2  Sim.  &  Sta.667. 

4.  Whether  a  purchaser, 'discharged  in  conseauence  of  error  in  decree,  shall  have  his 
coflti?~^4tr€ :  See  Lechmcre  v.  Brasiery  2  Jac.  &  Walk.  232. 
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Saturday^  November  SOlft. 

RECEIVER  UNDER  SHERIFFS'  ACT-JUDGMENT  ON 
WARRANT  OF  ATTORNEY— BANKRUPTCY 

OF  RESPONDENT. 

In  the  Matter  of  Bakbr,  Petitioner ;  and  Pettiorue,  Respondent ; 

and  of  the  Act  of  5  &  6  FT.  4,  c  55. 

In  1834,   P.,  ix  the  year  1834,  James  Pettigrue  (the  respondent),  then  and  still  being 

passed  his  bond  A  trader,  passed  his  bond  for  £450,  with  warrant  of  attorney,  &c.,  to 

&<f  to  Tcure  '^^^"^^  Baker  (the  petitioner),  who  entered  jadgment  thereon  in  the 

£450  to    B..  Court  of  Queen's  Bench,  in  or  as  of  Trinity  Term,  in  the  same  year. 
judgment  un-        ^°  ^^®  course  of  this  year  (1839),  Baker  presented  his  petition  in 

der  the  war-  ihis  matter,  setting  forth  the  judgment  against  the  respondent,  and  pray- 

rant  as  of  the 

following  Tri-  ing  a  receiver  oyer  a  competent  part  of  his  freehold  estate. 

18^39^ B™h  v^  ^°  ^^^  ^^^  ^^  April,  the  petitioner  had  a  conditional  order  for  a 

ing  duly    re-  receiver,  pursuant  to  the  prayer  of  his  petition. 

sentodhispeti-  ^°  ^^®  ^^^  ^^  May,  the  respondent  was  arrested  for  debt,  and  after-* 

tion  under  6  &  wards  lay  in  prison,  under  the  arrest,  for  upwards  of  twenty-one  days.* 

a  receiver,  and  On  the  15th  of  May,  the  conditional  order  in  this  matter  was  made 

?  rif  obta^e^  absolute— in  the  common  form,  referring  it  to  the  Master  to  approve 

the     common  of  a  fit  and  proper  person  to  be  appointed  receiver  over,  jco. ;  and 

wals  made  ab-  farther  ordering  that  the  said  Master  should  state,  in  his  report,  the 

solute  on  the  amount  for  which  the  said  receiver  and  his  sureties  should  enter  into 

16th  of  May, 

when  it  was  re-    security,  &C- &C 

M^ter  to  a^-       ^"  ^^®  ^^^^  ^^  ^^y'  ^  «on>>>^^«'><>n  ^^  bankruptcy  issued  against  the 

prove  of  a  pro-   respondent. 

per  person,  &c. 
and  on  the  12th 

of  June,  the  Master's  report,  approving  of  K.  as  a  receiver,  &c.  was  confirmed,  and  the 
tenants  were  ordered  to  pay  him.  Pending  the  proceedings,  P.,  still  heing  a  trader,  was 
arrested  for  deht  on  the  1st  of  May,  and  committed  an  act  of  bankruptcy  on  the  22d  of 
May,  by  having  lain  in  prison  under  the  arrest  for  twenty-one  days.  On  the  27th  of  May. 
a  commission  of  bankruptcy  issued  against  him,  and  on  the  10th  of  June  he  was  declarea 
a  bankrupt  under  the  commission. 

On  motion  of  the  assignee,  for  removal  of  the  receiver  and  payment  of  the  rents  received, 
Held — 1.  That  a  judgment  on  warrant  of  attorney  against  a  trader  is  to  be  considered  as 
a  judgment  by  confen^ion^  within  the  meaning  of  section  126  of  6  fV.  4,  c.  14  (the  Bank- 
rupt Act).  2.  That  a  judgment  creditor  having  an  order  fer  the  appointment  of  a  receiver 
under  section  37  of  6  &  6  ff*.  4,  c.  56,  continues  to  be,  notwithstanding  such  order,  '*  a 
creditor  having  security  for  his  debt,''  within  the  meaning  of  section  126  of  6  fF.  4,  until 
the  rents  have  been  paid  over  to  him  in  satisfaction  ef  his  demand ;  and,  therefore,  that 
the  appointment  of  the  receiver  in  this  case  was  overreached  by 'the  bankruptoy^and  that 
the  receiver  should  be  removed. 

Semble.—  That  the  absolute  order  of  the  15th  of  May,  in  this  matter,  was  the  orderfor 
appointment  of  a  receiver,  within  the  meaning  of  section  37of  5  &  6  H^.  4,  c.  56. 


*  By  the  21st  section  of  6  fV,  4,  c.  14,  if  any  trader  shall  lie  in  prison  twenty-one  days 
under  arrest  or  detainer  for  debt,  he  shall  be  thereby  deemed  to  have  committed  an  act  of 
bankruptcy. 
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On  Uie  8Ut  of  May,  the  Matter  made  his  report,  under  the  order  of    iViw.  1839. 
the  15th,  findinif  that  B.  D«  Keene  was  a  proper  person  to  be  receiver, 
and  meaaaring  the  secarity  to  be  given  by  him. 

On  the  lOib  of  June,  the  respondent  was  declared  a  bankrupt 
under  the  commission,  and  James  Cameron  was  appointed  his  assignee. 

On  the  12th  of  June,  the  Court  made  the  common  ordor,  confirming 
the  Master's  report  in  this  matter ;  and,  accordingly,  that  the  said  B. 
D.  Keene  be  receiver  over  the  rents  and  profits  of,  &o.,  and  enter  into 
secarity  by  recognisance  with  two  sufficient  sureties,  in  the  sum,  ftc, 
for,  Sec  &c.  ;  the  said  recognisance  to  be  duly  enrolled ;  and,  upon  the 
enrolment  thereof,  it  was  further  ordered,  that  the  several  tenants  do 
pay  all  rents  due  and  to  grow  due,  &c  ;  and  that  the  date  of  the  enrol- 
ment of  the  receiver's  recognisance  be  stated  at  the  foot  of  the  copy  of 
this  order,  to  be  served  upon  the  tenants. 

There  was  now  aa  application  on  behalf  of  James  Cameron,  the  assignee 
of  the  bankmpt,  that  B.  D.  Keene,  tlie  receiver  in  this  matter,  should 
be  removed,  and  pass  hii  account  for  the  rents  and  profits  received  by 
him,  or  which,  without  wilful  default,  he  should  have  received,  and 
that  he  be  ordered  to  pay  over  to  the  said  J.  Cameron  soch  sum  as 
shoold  appear  to  be  in  his  hands  on  account  of  the  said  rents,  &c— ^It 
appeared  that  a  mortgagee  prior  to  the  petitioner's  jndgment,*who  had 
filed  a  foredosnre  bill  in  the  Exchequer,  consented  to  discontinue  the 
equity  cause,  and  to  go  in  and  prove  his  demand  under  the  commission. 

Mr.  Edward  Wright^  for  the  assignee. — The  questions  in  this  case 
torn  upon  the  construction  of  the  37th  section  of  5  &  6  ^.  4,  c  55,  and 
the  126th  section  of  the  late  Bankrupt  Act,  6  FT.  4,  c.  14. 

According  to  the  practice  of  this  Court,  upon  petition  of  judgment 
creditors,  under  the  5  &  6  FT.  4,  there  are  several  orders  before  the 
receiver  is  absolutely  appointed  ;  and  the  first  question  in  this  case  is, 
which  of  these  orders  is  "  the  order  for  the  appointment  of  a  receiver,'* 
mentioned  in  the  37th  section?     From  the  31st  and  33d  sections,*  it 


*  5  &  6  IT.  4,  c.  66,  iec.  31.  '^  And  be  it  enacted,  that  from  and  after  the  oommence- 
*'  ment  of  thia  act,  no  grant  in  castodiam,  &c. ;  and  it  shall  be  lawful  for  any  person 
'^entitled  to  sne  out^  or  who  has  already  sued  out  a  writ  of  e/ep^^  upon  any  judgment  re- 
'^  covered  in  any  of  His  Majesty's  Courts  at  Dublin,  or  to  issue,  or  who  has  issued 
**  execution  in  any  suit  or  proceeding  on  any  recognizance  there,  to  apply  by  petition  to 
"  the  Court  of  Chancery  or  the  Court  of  Exchequer  at  the  Equity  side  thereof,  for  an 
*^  order  that  a  receiver  may  be  appointed  of  the  rents  and  profits  of  the  entire  and  not 
**  of  a  moiety  only  of  the  lands,  tenaments,  or  hereditaments  which  he  would  be  en- 
^  titled  to  hare  extended  or  appraised  under  a  writ  of  ettgit,  or  extended,  seized  or 
"  taken  under  a  writ  of  ietari  facias,  or  other  proceeding,  on  such  recognizance,  or 
'^  to  hare  a  receiver  thereof  appointed  by  that  Court  extended  to  that  matter ;  and  it 
**  shall  be  lawful  for  the  Court  to  appoint  or  extend  a  receiver  accordingly  over  the 
^'wltole  thereof;  or  over  so  much  thereof  aji  shall  appear  to  it  sufficient  for  the 
'^  ponxwes  of  paying  the  sum  due  on  such  judgment  or  recognizance ;  and  every  such 
'^  pebtion  shall  state  the  judgment  or  recognizance,  and  the  sum  due  thereon,  and  shall 
'*  be  verified  by  the  affidavit  of  the  person  interested,  or  such  other  affidavit  as  the 
**  C4KiTt  shall  urect,  stating  the  sum  due  for  principal,  interest,  and  costs,  over  and 
'^  aboTe  all  juat  and  fair  allowances ;  and  it  shall  be  lawful  for  the  said  Court  to  require 
^  proof  by  the  affidavit  of  the  party  implying  for  snch  order,  or  by  such  other  affidavit 
**  or  affidavit!  or  evidence  at  it  shall  require,  of  the  particulars,  and  annual  rental,  or 

▼■hw  of  the  lands  over  which  such  receiver  shall  be  sought." 

V     t 
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Nov.  18S9.  would  seem  that  the  order  contemplated  by  this  act  mnst  be  something 
in  the  nature  of  a  final  decree  ascertaining  the  rights  of  the  parties,  and 
absolutely  giving  the  relief  sought ;  it  must  be  the  order  by  which  the 

PETTiGRUB.  Court  absolutely  appoints  a  certain  person  to  be  receiver,  and  orders 
the  tenants  to  pay  their  rents  to  him.  If  such  be  the  due  construction 
of  this  act,  the  receiver  in  this  matter  should  be  discharged  without 
further  question,  and  ordered  to  pay  over  to  the  assignee  of  the  bank- 
rupt  the  rents  received,  as  the  order  by  which  B.  D.  Keene  was  ap- 
pointed receiver  in  this  matter,  and  the  tenants  were  ordered  to  pay  to 
him,  was  not  made  until  the  12th  of  June—  i.e.  two  days  after  the 
respondent  had  been  declared  a  bankrupt  under  the  commission. 

But  if  the  Court  should  decide  that  either  the  conditional  order  of  the 
24th  of  April,  or  the  interlocutory  order  of  the  15th  of  May,  was  an 
**  order  for  the  appointment  of  a  receiver,"  within  the  meaning  of  the 
87 th  section  of  the  5  &  6  FF.  4,  and  that  the  petitioner  was  then  to  be 
considered  as  a  creditor  who  had  issued  and  executed  an  execution  on 
his  judgment,  it  would  in  that  case  be  necessary  to  consider  the  con* 
eluding  words  of  the  section — <*  so  as  not  to  be  affected  by  the  bank- 
'*  rnptcy  of  his  debtor,  furfur  or  otherwise  than  he  would  be  if  his 
*<  debtor  became  bankrupt  after  execution  executed  ;*  and  how  far  they 
are  controlled  or  affected  by  the  subsequent  statute,  6  ^.  4,  c  14  (the 
Bankrupt  Act).     By  the  126th  section  of  this  latter  act,*  it  is  enacted, 


Section  33d.  '^  And  be  it  enacted,  that  in  erery  order  made  for  the  appointment 
**q/  a  receiver  as  aforesaid,  the  tenants  shall  be  required  to  pay  him  all  rents  due,  or 
'^  which  shall  become  due  by  them,  for  or  in  respect  of  the  lands  mentioned  in  such 
**  order ;  and  every  such  order  shall  require  the  receiver  to  enter  into  security,  by 
'*  himself,  and  two  sureties,  to  such  amount  as  shall  be  therein  specified,  and  such 
'^  further  security  as  the  Court  shall  from  time  to  time  direct,  for  the  due  performance 
"  of  his  duties  ;  and  every  such  security  shall  be  given  by  recognizance,  and  such  re- 
*'  cognizance  may  be  acknowledged  either  before  the  Court  or  any  Judge  or  Master 
"  thereof,  or  any  Master  extraordinary,  or  Commissioner  authorised  to  take  affidavits, 
^*  or  to  take  special  bail  therein,  and  shall  be  enrolled  in  such  Court ;  and  such  order 
'^  shall  not  be  served  on  the  tenants,  nor  shall  such  receiver  receive  any  of  the  rents 
'*  until  such  recognizance  shall  be  enrolled;  and  the  recognizace  of  the  receiver  and 
^'  his  sureties  shall  not  be  discharged  or  affected  in  consequence  of  such  receivers 
*^  being  extended  to  any  other  matter." 

Section  37. — ^^  And  be  it  enacted,  that  in  determining  the  priority  of  the  demands 
'*  of  creditors,  the  Court  in  which  any  question  respecting  such  priority  shall  arise 
'*  shall  not  give  to  the  demand  of  any  creditor  priority  over  the  demand  of  another.  In 
**  consequence  of  his  having  obtained  an  inquisition  on  an  outlawry  or  other  proceeding 
**  taken  by  him,  but  shall  determine  such  priority  as  if  no  such  inquisition  was  had; 
**  and  every  creditor  who  Ahall  obtatn  an  order  for  the  appointment  of  a  reoeicer 
*'  under  the  proviaiowf  of  this  act^  shatl  be  considered  to  be  a  creditor  who  has 
*'  issued  and  executed  an  execution  on  his  judgment  or  recognizance  from  the  date 
*•  of  ituch  order ^  and  so  as  not  to  be  affected  by  the  bankruptcy  of  his  debtor,  further 
**or  otheririse  than  he  would  be  if  his  debtor  became  bankrupt  after  execution 
"  executed." 

•  6  fV.ij  c.  14,  8. 126-—  "  Be  it  enacted,  that  no  creditor  having  security  for  his  debt, 
"  or  having  made  any  attachment  in  Dublin  or  any  other  place  by  virtue  of  any  custom 
'*  there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  se- 
"  curity  or  attachment  more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any 
'^  execution  or  extent  nerved  and  teiied  bymvtzure  upon,  or  any  mortgage  of  or  lien  upon 
"  any  part  of  the  projjcity  of  such  bankrupt  before  the  bankruptcy ;' provided  that  no  cre- 
''  ditor,  though  for  valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment 
**  obtained  by  default,  confession,  or  nil  dicity  shall  avail  himself  of  such  execution  to 
"the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateably  with  such  creditors." 
Sec  this  statute  in  Mr.Darley's  Collection,  and  the  learned  Editor's  very  useful  notes. 
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that  no  creditor,  having  seGarity  for  hit  debt,  shall  receive  upon  any  such     jVbv.  1859. 

security  nioie  than  a  rateable  part  of  such  debt,  except  in  respoct  of  any 

execution  or  extent  served  or  levied  by  seizure  before  the  bankruptcy ; 

'*  provided  that  no  creditor,  though  for  valuable  consideration,  who  shall 

'^  sae  out  execution  upon  any  judgment  obtained  by  default^  confession^  or 

*<  nil  dicitj  shall  avail  himself  of  such  execution."     The  judgment  in  this 

case  was  on  warrant  of  attorney,  and,  therefore,  within  the  proviso : 

Crossfield  v.  Stanley  (a).  It  may  be  adm  itted,  that  if  the  rents  had  been 

received  and  paid  over  to  the  petitioner  before  the  bankruptcy,  so  that  he 

ceased  to  be  a  creditor  having  security,  the  section  just  mentioned  might 

not   apply  to   him;  but  such  is  not  the  state  of  facts  in  this  case, 

and  Lee  v.  Lopes  (b)  is  an  authority  to  shew,  that  even  if  the  rents  had 

been  levied,  they  could  not  be  paid  over  to  the  petitioner  after  notice 

of  the  commission.     The  Receiver  Act  was  prior*  to  the  Bankrupt 

Act,  and  if  they  are  inconsistent,  the  latter  is  the  law  ;f  therefore,  the 

receiver  should  be  removed. 


Mr.  Litton^  Q.  C,  for  a  mortgagee  subsequent  to  the  petftioner  s 
judgment,  supported  the  motion. — [The  Master  of  the  Rolls  said, 
that  the  subsequent  mortgagee,  who  was  neither  in,  nor  entitled  to  go 
into  possession,  had  not  a  right  to  be  heard  on  this  motion,  but  that  he 
would  hear  Mr.  Zt^on  as  wx  amiciAS  curue,'] — He  contended,  briefly, 
that  section  33  of  5  &  6  W,  4<,  c.  55,  clearly  shewed  what  the  legislature 
intended  in  section  37  by  '*  an  order  for  the  appointment  of  a  receiver;*' 
and,  therefore,  that  an  order  for  the  appointment  of  a  receiver,  within 
the  meaning  of  section  37,  was  not  made  in  this  matter  until  the  12th 
of  June,  after  the  respondent  had  been  declared  a  bankrupt. 

Sergeant  Greene  and  Mr.  Armstrong^  for  the  petitioner. — The  order 
of  the  I2th  of  June  merely  confirmed  the  Masters  report,  which  was, 
as  to  matters  of  account  and  duties  strictly  ministerial,  referred  to  the 
Officer  to  give  effect  to  the  absolute  order  for  a  receiver,  pronounced 
by  the  Court  on  the  15th  of  May.  Perhaps  it  might  be  contended  that 
the  title  of  the  petitioner  relates  back  to  the  time  of  filing  the  petition, 
as  rents  are  to  be  considered  as  attached  from  the  filing  of  the  bill ;% 
but  it  is  sufficient  for  present  purposes,  that  the  absolute  order  of  the 
15th  of  May  clearly  appears  to  be  the  order  intended  by  section  37  of 
the  5  &  6  W.  4,  c.  55,  and  that  from  the  date  of  that  order  the  petitioner 
was  to  be  considered  as  a  creditor  who  had  issued  and  executed  an  exe^ 


{a)  4  B.  &  Ad.  90.  (6)  15  East,  230. 

*  5  &  6  fV^,  4,  c.  55,  received  the  royal  assent  on  the  9th  of  September,  1835;  and 
the  e^fV.  4,  c.  14,  on  the  20th  of  May,  1836. 

t  See  Rex  v.  MiddlcMem  Justices,  1  Dowl.  P.  C.  117  ;  2  B.  '&    Adol.  818. 

{  See  Bland  Y.  Goold^  ante,  toI.  1,  p«5« 
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jVov.  1839.  cntion  npon  hit  judgment,  <<  to  m  not  to  be  a£Fected  by  tfae  bankraptcy  of 
"  his  debtor  further  or  otheririte  than  he  would  be  if  hU  debtor  became 
<' bankrupt  after  execution  executed.*'     The  only  act  of  bankruptcy 

PBTTiGRUB.     allcff^d  to  bavc  been  committed  by  the  respondent  was  hit  lying  in  prison 

for  twenty-one  days  under  arrest  for  debt;  and  the  title  of  the  assignee 
did  not  accrue  until  the  22d  of  May,  when  the  act  was  complete,  and 
does  not  relate  back  to  the  time  of  the  arrest :  Hiygin$  r.  M*Adam  (a)» 
Moser  w.  Newman(b).  Therefore,  the  bankruptcy  of  the  respondent 
cannot  affect  the  petitioner,  unless  it  be  decided  that  6  IP.  4,  o.  14— 
without  any  express  words  shewing  that  the  legislature  so  intended — di- 
vested a  right,*  and  repealed  section  37  of  5  li  6  IF.  4,  c  55.  Unless 
such  a  construction  of  6  IF.  4  be  unaroidable,  the  Court  should  not 
adopt  it. 

We  contend  that  section  126  of  the  Bankrupt  Act  does  not  apply  to 
the  present  case,  because  the  order  for  the  appointment  of  a  receiver  in 
this  matter  was  in  the  place  and  stead  of  an  execution  **  served  and 
levied  by  seizure"  before  the  bankruptcy,  and  the  proviso  does  not 
incluifr  judgments  npon  warrants  of  attorney. —  [Master  of  thb 
Rolls.  There  was  a  similar  proviso  in  the  old  Biinkrnpt  Act,  as  to 
judgments  by  default,  confession,  or  nil  dicit ;  and,  I  think,  you  will  find 
a  case  in  which  the  objection  now  made  was  raised,  and  the  Court 
decided  against  itf]— Supposing  the  Court  to  decide  against  the  ohj 

(a)  S  Y.  &  Col.  1.  (L)  eBing.  fi56. 


*  The  11  Se  12  Cr.  3,  f.  4,  e.  8,  exoepted  Mcaritievbj  judgment  obtained  before  the 
bankrnpt  became  a  trader  liable  to  the  banlinipt  law  (  but  the  6  fV.  4,  c.  14,  has  no  such 
exception,  and  so  far  may  be  considered  as  having  divested  the  rights  of  parties  holding 
snch  securities.  But  now,  by  the  3  &  3  Vict,  c.  86.  s.  1,  it  is  enacted,  that  nothing 
contained  in  the  6  fV.  4,  c.  14,  *'  shall  extend  to  any  security  or  securities  by  judgment 
**  obtained  be/ore  the  1st  daf  of  July.  1836.  and  beforjt  the  bankrupt  became  a  trader 
'^  liable  to  become  a  bankrupt,  but  debts  so  secured  shall  have  the  same  force  aad 
'*  effect,  priority  and  preference,  as  if  the  said  la«t-mentioned  act  (6  ^f\  4,  c.  14)  had 
'*  not  been  passed  :"  proviso  as  to  lands  sold  or  contracted  to  be  sold  in  pursuance  of 
any  order  of  the  Commissionen  of  Bankrupts,  under  the  6  ff.  4,  c  14,  before  the  pass- 
ing of  this  aet.  However,  it  will  be  observed,  that  in  the  case  above  reported,  the 
bankrupt  was  a  trader  at  the  time  of  passing  the  bond  and  warrant,  and  of  the  eotry  of 
the  judgment ;  so  that  the  petitioner  did  not  come  under  the  protection  of  the  enact- 
ment just  mentioned. 

4  11  &  12  ^.  3,  c.  8,  s.  3. — The  reporter  has  sought  without  success  for  a  report  of 
the  case  adverted  to  by  his  Honor ;  but  there  are  several  reported  cases  which,  as  the 
reporter  conceives,  distinctly  shew  that  the  mode  of  constming  such  a  clause  is  not 
uniform,  but  varies  prout  res  exigunt.  The  provigo  in  6  G.  4,  c.  16,  s.  108,  Bng,^  cor- 
responding exactly  with  the  proviso  in  6  IV,  4,  c.  14,  s.  136,  /r.,  seems  in  England  to 
be  considered  as  of  course  including  judgments  on  warrant  of  attorney.  SeveriQ  of  the 
English  cases  above  cited  were  cases  of  such  judgments.  In  CfoskfittdY,  stanteff,  4 
B.  &  Ad.  87,  it  waK  held  that  the  proviso  in  6  G.  A  includes  judgments  on  warrant  of 
attorney,  but  that  1  W,  4,  c.  7,  s.  7  (using  nearly  the  same  words),  does  not.  Upon 
the  English  act  of  8  &  9  H^  3,  c.  11,  s.  8,  which  enacts,  that  "  If  judgment  shall  be 
**  given  for  the  plaintiff  on  a  demurrer,  or  by  confession  or  nil  dicit,  the  plaintiff  on  die 
*<  roll  may  suggest  as  many  breaches,"  8cc. — it  has  been  held,  that  judgments  on  war- 
rant of  attorney  are  not  included :  Austerburp  t.  Morgan^  2  Taunt.  195 ;  Cor  T,Rodberdy 
3  Taunt.  74 ;  Kinnersleff  v.  Mussen,  6  Taunt,  264.  Upon  the  corresponding  Irish 
act,  9  h',  3,  c.  10,  8.  8,  there  has  been  some  diversity  of  opinion  among  the  Judges : 
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tion  just  mentioned,  still  it  is  submitted  this  section  cannot  apply ;  for 
it  applies  only  to  creditors  "  having  security"  for  their  debt;  and  we  con- 
tend, that  before  the  bankruptcy,  the  petitioner  ceased  to  be  a  "  creditor 
having  security."  From  the  date  of  the  absolute  order  for  appointment 
of  the  receiver  in  this  matter,*  the  petitioner  was  to  be  considered  as  if 
he  had  issued  an  elegit  at  law,  and  had  gone  into  possession  ;  there- 
fore, from  that  time  his  judgment  was  satisfied  :  Crawley  v.  Lidgeai  (a). 
As  the  5  &  6  FT.  4,  c.  55,  is  peculiar  to  this  country,  it  is  not  possible 
to  cite  any  English  decisions  upon  the  precise  point  here  raised  ;  but 
the  course  of  English  decisions  in  analogous  cases  leaves  little  room  for 
doubt,  that  the  Judges  in  England  would  decide  the  question,  if  before 
them,  in  favor  of  the  petitioner.  JVymfir  v,  Kemble{b):  In  re 
Wa*hboum(c);  CoU  v.  Davies(d);  Marlandv.  Pellaii(e);  Higgina 
V.  M'Adam  (f). 


Dec.  1859. 


BAKER 

V 

PETTIORUE. 


Mr.  E.  Wrighi  mentioned  that  Mr.  IFarrenyQ.  C,  was  senior  counsel 
for  the  assignee,  but  that  he  was  at  present  speaking  in  the  Court  of 
Chancery. 


The  case  was  then  ordered  to  stand  for  Mr.  Warren, 


Judgment. 


Tuesday,  Dec,  10M. 


Master  of  the  Rolls. 

I  will  not  give  Mr.  Warren  the  trouble  of  speaking  to  this  case,  as 
I  have  been  considering  it,  and  have  come  to  a  conclusion  in  favor  of 
bis  client. 

This  was  an  application  on  the  part  of  James  Cameron,  assignee  of 
James  Pettigrue,  a  bankrupt,  for  removal  of  the  receiver  appointed  in 
this  matter,  and  that  the  said  receiver  should  account  for  the  rents 
which  he  has  received,  or  without  wilful  default  might  have  received, 
and  pay  over  to  the  assignee  the  sum  appearing  to  be  in  his  hands  — 
[His  Honor  here  stated  the  facts,  as  already  set  forth.] — Upon  this 


*  See  Hitch  ins  v.  Congreve,  1  Mont.  225. 
(a)  Cro.  Jac.  338.    Bntsee  Betty  t.  Betty ^  1  Ale.  &  Nap.  115. 
(b)  6  6.&C.4r9,  9D.&B.611. 
(c)  2  M.  &  B.  374,  8  B.  &  C.  444.  {dj  I  Lord  Baym.  72i. 

{ej  8B.  &C.722,  2M.&B.  411.  (f)  3  Y.&  J.  1. 


Uw  words  are — ^'  If  defendant  shaU  not  plead  to  ihe  issue,  but  judgment  shall  be  given 
'^  against  him  upon  demurrer,  or  by  nit  dicit,  non  sumjnformatus,  cognovit  actionem, 
"  or  the  like,**  Sec. :—  the  Court  of  Queen's  Beneh  decided  that  this  clause  does  not 
include  judgments  upon  warrant  of  attorney  ;  the  Court  of  Exchequer,  contra.  Gor- 
man T.  Hincti,  Batty,  527.  In  this  last,  which  is  the  only  Irish  case  bearing  upon 
the  point  in  the  text  that  the  reporter  has  been  able  to  find,  it  appears  that  his  Honor 
was  counsel. 
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Dee.  1839.     case  two  questions  have  been  raised :-— >First,  whether  an  order  for  the 

^"^^  appointment  of  a  receiver,  within  the  meaning  of  section  S7  of  5  &  6 

^  FF.  4,  c.  55,  was  pronounced  in  this  matter  before  the  bankrupUiy  of 

PETTIGRUE.  ^^  respondent— t.  e.  before  the  22d  of  May?  Second — supposing  that 
the  order  for  appointment  of  the  receiver  was  prior  to  the  bank- 
ruptcy, — whetlier  this,  being  the  case  of  a  judgment  on  warrant  of  attor- 
ney, is  not  within  section  126  of  the  late  Bankrupt  Act,  6  FF.  4,  c  14? 
In  consequence  of  the  view  which  I  have  taken  of  this  case — and  as  I 
think  it  will  be  most  con  venientthatmy  judgment  should  proceed  upon  the 
broad  and  important  ground  to  which  the  second  question  relates — it  be- 
comes unnecessary  that  I  should  absolutely  decide  which  of  the  orders  in 
this  matter  was  the  order  for  appointment  of  the  receiver  within  the 
meaning  of  section  37  of  5  &  6  W.  4.  However,  my  opinion  is,  that 
after  the  cause  shewn  against  the  appointment  of  a  receiver  baa  been 
disallowed,  or  the  time  for  shewing  cause  has  expired,  the  petitioner's 
title  is  complete,  and  that  the  absolute  order  then  pronounced  is  the 
judicial  determination  in  the  matter,  and  may  be  likened  to  the  award  of 
an  tlegity  after  which,  all  that  remains  to  be  done  is  strictly  ministerial,  to 
carry  out  the  order  of  the  Court.  Accordingly,  I  would  say  that  the, 
order  for  appointment  of  a  receiver  under  the  provisions  of  the  5  &  6 
W.  4,  was  in  this  matter  the  absolute  order  of  the  15th  of  May,  and 
prior  to  the  bankruptcy  of  the  respondent. 

But  the  assignee  insists,  that  even  though  the  order  appointing  the 
receiver  was  prior  to  the  bankruptcy,  this  case  comes  within  section  126 
of  the  Bankrupt  Act ;  because,  as  he  says,  the  petitioner  is  a  creditor 
having  security  for  his  debt,  and  the  judgment  for  satisfaction  of  which 
the  receiver  has  been  appointed  is  a  judgment  on  warrant  of  attorney, 
which  is  a  judgment  by  confession,  within  the  meaning  of  the  proviso 
in  that  section.  I  think  a  judgment  on  warrant  of  attorney  mast  be  so 
considered.  Then,  the  remaining  question  is,  whether,  after  the  order  for 
the  appointment  of  a  receiver,  the  petitioner  continues  to  be  a  creditor 
having  security  for  his  debt?  The  counsel  for  the  petitioner  contend, 
that  inasmuch  as  under  section  37  of  5  &  6  FF.  4,  the  order  appointing 
the  receiver  is  in  the  place  and  stead  of  execution  executed,  the  case  of 
the  petitioner  is  analogous  to  that  of  a  plaintiff  in  execution,  after 
seizure  and  sale  by  the  sheriff  under  a  writ  of  fieri  facicLS.  I  can- 
not see  that  there  is  mucli  resemblance  between  these  cases.  The  5  &  6 
FF.  4  expressly  provides,  that  a  receiver  already  appointed  may  be  ex- 
tended, and  that  the  rents  afterwards  received  shall  be  paid  according 
to  priority  ;*  and,  by  the  S6th  section,  it  is  enacted,  that  so  soon 
as  the  debt  due  on  foot  of  any  judgment  shall  have  been  paid 
off,  it  shall  be  lawful  for  the  Court  to  direct  satisfaction  to  be  en- 
tered  thereon,  or  that  it  shall  be  assigned  as  the  Court  shall  direct. 

•  See  sec.  38  :  and  Uarneti  v.  Harnett ^  ante,  p.  20, 
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The  appointment  of  a  receiver  under  this  act,  as  I  have  already 
said,  appears  to  me  to  be  like  the  award  of  an  elegit  under  which 
the  creditor  does  not  hold  the  land  absolately :  it  is  an  execution 
sabject  to  the  rights  of  prior  creditors,  who  may  at  any  time  come  in 
and  aospend  or  supersede  it ;  but  it  saves  the  original  security  until  the 
debt  is  paid.  On  the  other  hand,  by  the  seizure  under  a  writ  of  fieri 
faeiaSf  the  sheriff  acquires  a  special  property  in  the  goods,  leaving  the 
general  property  still  remaining  in  the  defendant,  and  the  plaintiff  still 
a  creditor  having  security.  But  the  sale  absolutely  divests  the  defend- 
ant's property  in  the  goods,  and  extinguishes  the  original  debt  After  that 
the  defendant  is  no  longer  liable  to  the  demand,  and  the  plaintiff  looks 
to  the  sheriff  for  the  produce  of  the  sale,  as  money  had  and  received  to 
his  Dse.  In  Wt/mer  v.  Kemble  (a),  as  Lord  Teuterden  observed,  ^*  The 
"  seizure  and  sale  were  perfect  and  complete  before  the  act  of  bank- 
**  ruptcy  ;*'  and,  therefore,  it  was  held  that  the  plaintiff  in  execution 
was  not,  at  the  time  of  the  bankruptcy,  '*  a  creditor  having  security." 
Moriand  v.  Pellat  (b)  was  a  similar  case :  there,  also,  the  seizure  and 
sale  were  complete  before  the  bankruptcy.  But  in  NoUey  v.  Biuik  (c), 
after  the  seizure,  and  before  the  sale — t.  e,  before  the  transfer  of  the 
property  and  the  payment  of  the  debt — the  defendant  committed  an  act 
of  bankruptcy,  and  it  was  held  that  the  assignees  were  entitled  to  reco- 
ver, as,  at  the  time  of  the  bankruptcy,  the  bankrupt  had  not  been  abso- 
lately divested  of  the  property,  and,  therefore,  the  plaintiff  in  execution 
still  continued  to  be  '*  a  creditor  having  security  for  his  debt."  Therefore, 
considering  the  principle  of  those  decisions,  and  the  provisions  of  the 
5  &  6  FF.  4y  I  have  no  doubt  that  a  petitioner  under  that  act,  notwith- 
standing an  order  for  the  appointment  of  a  receiver,  continues  to  be  a 
creditor  having  security,  until  the  rents  have  been  paid  over  to  him  in 
discharge  of  his  demand  ;  and,  consequently,  that  the  present  case  comes 
within  the  proviso  in  section  126  of  the  Bankrupt  Act,  and  that  the 
receiver  must  be  removed. 


Dec.  1839. 

BAKBR 
FETTIOKUB. 


Order. — That  B.  D.  Keene,  the  receiver  in  this  matter,  be 
removed,  and  pass  his  account,  &c. ;  and  that  the  Master  do 
tax  the  costs  of  the  petitioner  Thomas  Baker,  incurred  in  pro- 
curing  the  appointment  of  the  said  receiver,  and  of  appearing 
on  this  motion.  And  it  is  further  ordeied,  that  the  said 
receiver  do,  out  of  the  balance  in  his  hands,  after  deducting 
the  sum  of  £2  for  the  costs  of  vacating  the  recognizance  of 
himself  and  his  sureties,  pay  to  the  petitioner  Thomas  Baker 
the  amount  of  such  costs.  And  it  is  further  ordered,  that  he 
do  pay  over  the  residue,  if  any,  to  James  Cameron,  the  assig- 


(m)  6  B.  &  C.  479. 


(h)  8  B.  &  C.  722. 


(c)  8B.&C.  160. 
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nee  of  the  said  respondent  under  the  commission  of  bankruptcy, 
which  issued  against  him,  to  be  accounted  for   by   the  said 
James  Cameron  in  the  matter  of  the  said  bankruptcy :  and  upon 
the  said  receiver  so  accounting  and  paying  over  such  balance 
as  shall  appear  to  be  in  his  hands,  as  before  directed,  and  pro- 
ducing to  the  Clerk  of  the  Recognizance  the  receipts  of  the  said 
Thomas  Baker  and   James  Cameron  for  the  balance  in  the 
hands,  or  of  the  saidT.  Baker,  in  case  the  sum  due  to  him  for  such 
costs  shall  amount  to  or  exceed  the  balance  on  said  receivers 
account,  after  deducting  the  said  sum  of  £2 ;  or  in  case  no 
balance  shall  appear  to  be  in  his  hands  on  the  passing  of  the  said 
account,  it  is  further  ordered,   that  a  vacate  be  entered  op  the 
enrolment  of  the  recognizance  of  the   said  receiver  and  his 
sureties.* 


*  The  principle  of  the  foregoing  decision,  viz.,  that  notwithstanding  the  appointment 
of  a  receiver  under  the  Judgment  Act,  the  petitioner  continues  to  he  a  creditor  having 
security — is  applicable  as  well  to  judgments  in  adverse  p>uit,  as  to  judgments  by  con- 
fession ;  and  if  the  consequence  of  that  principle  should  be  followed  out  strictly,  the 
bankruptcy  of  the  respondent  should,  in  every  case  in  which  it  happened,  determine  the 
receivership,  and  entitle  the  assignee  to  all  rents  not  actually  paid  over  in  satisfaction 
of  the  debt)  before  the  bankruptcy.    However,  the  Master  of  the  Rolls  says,  that  the 
order  for  the  appointment  of  a  receiver  under  this  act  is  like  the  award  of  an  elegit ;  and 
the  recent  decision  of  the  Coprt  of  Queen's  Bench  in  Ueity  v.  Betty,  Ale.  &  Nap.  115, 
seems  to  place  the  tenant  by  elegit — or,  according  to  the  phrase  of  the  present  day, 
'*  the  elegit  creditor  in  possession" — in  the  very  same  situation  as  respects  the  bank« 
ruptcy  of  the  defendant,  as  the  present  decision  places  the  petitioner  under  the  Judg- 
ment Act.    It  is  therefore  reasonable  to  presume,  that  although  the  petitioner  having  a 
receiver,  and  the  plaintiff  in  possession  by  elegit  continue  to  be,  in  certain  respects, 
creditors  having  security,  yet  the  appointment  of  the  receiver  just  as  the  delivery  under 
the  elegit,  passes  an  estate  or  interest — the  '*  chattel  ut  liberum  tenementum" — equi- 
valent to  the  debt,  defeasible  by  prior  creditors  only,  but  held  absolutely  as  against  the 
defendant  and  all  other  persons  deriving  under  him ;  and,  consequently,  that  except  in 
the  case  of  a  judgment  of  the  class  included  by  the  proviso  in  the  126th  section  of  the 
6  ff' .  4,  c.  14,  the  possession  by  receiver  under  the  Judgment  Act,  or  by  elegit ,  should 
not  be  disturbed,  where  the  possession  or  the  right  to  it  has  been  obtained  at  any  time 
before  the  bankruptcy  was  complete-     Unless  this  construction  be  adopted,  the  provi- 
sions of  the  5  &  6  ff*.  4,  c.  55,  as  to  judgment  creditors,  may  be  frustrated  altogether,  at 
least 'as  to  all  judgments  obtained  since  the  1st  of  July,  1836,  where  the  conusor  is  the 
respondent ;  for  if  the  respondent  be  not  already  a  trader,  he  may  easily  make  himself 
liable  to  the  bankrupt  law,  and,  by  an  act  of  bankruptcy,  utterly  defeat  the  rights  of 
prior  creditors. 

It  is  necessary  to  observe  the  several  classes  into  which  judgments  have  been  divided 
by  the  bankrupt  law : — 

1.  Judgments  in  adverse  suit: — /.  e,  judgments  after  verdict,  trial  by  record,  or  on 
demurrer.  These  are  not  included  in  the  proviso  in  section  126  of  6  H^.4,c.  14,  and  as  it 
roust  he  presumed  that  the  absolute  order  for  the  appointment  of  a  receiver  under  5  &  . 
6  fV.  4,  c.  55,  is  in  the  place  and  stead  of  an  execution  "served  and  levied  by  seizure," 
such  order  in  respect  of  a  judgment  of  this  clasf  will  not  be  affected  by  the  bankruptcy 
of  the  respondent,  if  pronounced  before  the  act  of    bankruptcy  is  complete. 

2.  Judgments  included  in  the  proviso  of  section  126.  6  H^.  4 : — /.  e.  all  judgments  not 
within  the  description  of  the  first  class,  excepting  only  the  judgments  excepted  by  2  & 
3  Vict.  c.  86.  But  quare.  whether  a  judgment  by  confession  against  the  ancestor  or 
other  person  under  whom  the  respondent  derived,  would  be  included  ?—  This  class  mast 
be  subdivided  into — 1.  Judgments  obtained  bona  fide  by  creditors  for  valuable  consi- 
deration, which  ^according  to  Godson  v.  Sanctuirg,  1  Nev.  &  Man.  52,)  would  ap- 
pear to  be  protected  by  section  95, 6  H\  4,  c.  14,  corresponding  vrith  46  G.  3.  o.  136.  If 
the  decision  just  mentioned  be  correct,  it  seems  to  follow  that  an  absolute  oraer  for  a  re- 
ceiver under  5  &  6  IV.  4,  in  respect  of  such  a  judgment,  vrill  not  be  affected  by  the  bank- 
ruptcy of  the  respondent,  '/  obtained  without  collusion,  more  than  two  calendar 
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Tuetday,  December  •M. 

TITHE   RENT-CHARGE— HEAD.RENT-.RECEIVER. 

In  the  matter  of  Saundbrson,  Petitioner,  and  Stoney,  Respondent ; 

and  of  the  Act  of  1  &  2  Vici.y  c  109. 

This  was  a  motion  on  behalf  of  the  petitioner,  that  the  receiver  in  this  ^  jeceiyer  ap- 

matter  should,  ont  of  the  rents  received  by  him,  pay  over  to  the  peti-  l  &  2  Fict.  c. 

tioner  the  sum  due  for  rent- charge  in  lieu  of  tithe  composition,  op  to  p^^'  Ae^t'th^ 

and  for  the  Ist  of  November,   1838,  also  the  petitioner's  taxed  costs  rent-charge,  is 

in  this  matter,  including  the  costs  of  this  motion,  and  that  the  receiver  the^sumT^re- 

might  be  allowed  credit  for  such  payments  on  passing  his  accounts.    The  ^^^^^.  in  the 

receiver  was  appointed  in  this  matter  under  section  30*  of  i  k  2'  Vict^  in  discharge  of 

the   rent- 
charge,      and 
6o0ts,  and  has  nothing  to  do  with  the  payment  of  the  head  rent  to  which  the  land  may  be  liable. 


months  h^ore  the  commission  issues,  2.  The  other  subdivision  of  this  class  comprises 
jadgments  coUusiTely  obtained,  as  to  which  there  does  not  appear  to  be  any  limitation 
against  the  title  of  the  assignee. 

3.  Judgments  excepted  by  2  &3  Vicf.  c.  86,  i.  e.  judgments  by  confession,  on  war- 
rant of  attorney,  &e.,  entered  "  before  the  Ist  of  July,  1836,  and  b^ure  the  bankrupt 
was  a  trader,"  These  judgments  are  in  the  same  condition  as  if  the  6  M'.  4,  c.  14,  had 
never  passed ;  and,  therefore,  they  must  be  governed  by  the  old  Act  of  11  &  12  o.  3, 
c  8  (made  perpetual  by  36  &.3,  o.  34,)  which,  by  section  4,  expressly  excepts  such 
jadgments  from  the  proviso  corresponding  to  that  in  section  126  of  the  late  Act.  Conse- 
quently, these  judgments  are  to  be  considered  as  in  the  same  predicsunent  with 
Xodgments  after  verdict.  

*  1  &  3  yiet.  Bee*  30. — ''  Provided  always,  and  be  it  enacted,  that  in  all  cases  where  any 
"  lands  charged  with  the  said  rent'charge  shall  be  held  or  occupied  by  any  person  other 
"  than  the  person  liable  under  the  provisions  of  this  Act  to  the  payment  thereof,  it  shall 
"  not  be  lawful  to  make  any  distress  upon  such  Innds,  or  upon  any  other  lands,  goods  or 
"  chattels  of  such  person,  for  such  rent-charge,  but  in  all  such  cases,  and  also  in  all  cases 
^' where  the  person  liable  to  the  payment  of  such  rent-charge  may  not  be  known  to  the 
"  party  entitled  to  such  rent-charge,  and  such  rent-charge  shall  be  in  arrear  and  unpaid 
"  for  ^e  space  of  thirty-one  days  after  the  same  shaU  have  become  due,  it  shall  be 
^  lawful  for  the  Court  of  Chancery  or  Exchequer  in  Ireland,  upon  application  as  here- 
'*  inafter  mentioned,  and  in  default  of  its  being  shewn  to  such  Court  that  the  person  in 
"  occupation  of  such  land  is  Uable  to  the  payment  of  such  rent-charge,  to  appoint  a 
'^  receiver,  or  to  extend  any  receiver  already  appointed  over  the  said  lands  to  the  matter 
''  of  the  said  petition,  to  receive  the  rents  or  such  part  of  the  rents  of  the  lands  charged 
**  with  such  rent-<*harge  as  shall  be  sufficient  to  pay  such  rent-charge  and  all  arrears 
"  thereof,  until  the  whole  of  such  arrears  shall  be  discharged,  together  with  such  fees 
*'  as  shall  be  appointed  by  such  Court  for  such  receiver,  and  also  the  costs  out  of  pocket 
'*  of  such  application,  and  that  out  of  the  sums  so  received  such  fees  {^nd  costs  shall  be 
'^  ordered  to  be  paid ;  and  such  order  shall  be  made  upon  petition  and  affidavit,  after 
^*  reasonable  time  given  to  shew  cause ;  and  notice  of  the  intention  to  make  such  appli- 
"  cation  shall,  ten  days  previous  to  msJiing  the  same,  be  served  upon  the  person,  or  the 
*'  known  attorney,  agent  or  steward  of  the  person  in  receipt  of  or  entitled  to  such  rents, 
"  either  by  delivering  such  notice  to  the  party  personally,  or  by  leaving  the  same  at  his 
**  usual  place  of  residence,  or  in  case  such  person  be  not  known,  or  there  be  any  diffi- 
*'  culty  in  effecting  such  service,  then  by  serving  such  notice  in  such  manner  as  the 
'*  Court  may,  under  the  circumstances,  think  proper  to  direct ;  and  that  the  said  receiver 
*'  shall  be  empowered  by  the  said  Court  to  recover  the  said  rents,  or  so  much  thereof  as 
<<  may  be  necessary,  by  distress  and  all  such  other  remedies  as  receivers  in  any  manner 
*^  appointed  by  Courts  of  Equity  in  Ireland  are  empowered  to  recever  rents  according  to 
'^  the  rules  and  practice  of  such  Courts  respectively." 
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Dec,  1839.  c-  109,  to  receive  the  rents  of  certain  land*  in  ibe  petition  mentioned, 
"  for  tbe  porpose  of  pajring  to  the  petitioner  the  torn  in  the  petition 
"  stated  to  be  doe  to  him  for  the  rent-charge  in  lien  of  tithe  oomposi- 
**  tion,  np  to  the  1st  of  NoTember,  1838,  and  one  shilling  in  the  pound  on 
**  the  monies  to  be  eoDected  by  the  said  reoeirer  as  and  for  his  fees,  and 
"  and  also  the  costs  oot  of  pocket  of  the  petition,  and  the  proceedings 
'*  founded  thereon."  It  now  appeared  that  rents  to  the  amount  of  £62 
had  been  collected  by  the  receiver,  hot  that  he  refused  to  pay  the  peti- 
tioner the  fums  doe  for  rent -charge  and  costs,  without  an  order  of  the 
Court,  upon  the  ground,  that  as  receiver,  he  was  bound  to  apply  the 
sums  received  in  the  first  instance  in  discharge  of  the  head  rent. 


Mr.  Wm.  Smitk  snbmitted,  that  in  this  case  the  appointment  of  a  re- 
ceiver was  mer^y  in  lieu  of  the  remedy  by  distress— to  receive  the 
amount  of  the  rent-charge  and  costs,  and  no  more ;  that  the  27th  sec- 
tion* gives  priority  to  the  rent-charge  over  all  other  **  charges." 
which  must  be  understood  as  including  tbe  head  rent.  That  although 
the  rent^charge  is  payable  by  the  person  having  the  first  estate  of 
inheritance  (within  the  meaning  of  the  act),  it  is,  nevertheless,  a 
charge  upon  the  lands;  and  that  the  provisof  in  the  9th  section 
would  be  unnecessary  and  insensible,  if  the  tithe-chaige  was  not  a 
charge  to  which  the  head-rent  itself  was  subject.  In  the  38th  section 
of  4  G^.  4,  c.  99  (6onlbom*s  Act),  analogous  to  section  27  of  the  pre- 
sent Act,  tbe  words  are,  **  In  preference  to  any  other  charge  upon  such 
**  lands,  whether  far  rent  or  for  any  taxes."  If  it  should  be  held  that 
the  word  ''  charge,"  in  the  27th  section  of  the  present  Act,  does  not 
include  head-rent,  cases  may  arise  in  which  the  rent- charger  would  be 
without  remedy :  if,  for  example,  the  lands  be  in  occupation  of  a  yearly 
tenant  under  a  mesne  landlord,  at  the  same  rent  as  the  middle-man  is 
liable  to  pay  to  the  head  landlord ;  there,  tbe  mesne  landlord  having 
no  beneficial  interest,  may  be  in  America,  and  if  the  head-rent  is  to  be 
provided  for  in  the  first  instance,  tbe  rent-charge  would  be  irrecoverable. 

Mr.  J,  Shorii  appeared  for  the  receiver,  and  requested  the  direction 
of  the  Court. 


*  Section  37* — "  And  be  it  enacted,  that  the  said  reDt-chargee  shall  have  prioritj 
'*  over  all  other  charges,  liens,  mortgages  and  incumhrances  whatsoever  affecting  the 
"  lands  chargeable  therewith,  and  shall  and  may  be  recovered  by  the  ways  and  means 
'*  hereinafter  mentioned ;  (that  is  to  say)  by  bill  in  equity,  action  of  debt  or  on  the  cane, 
**  or,  if  not  exceeding  twenty  pounds,  by  civil  bill  in  the  Court  of  the  Assistant  Bar- 
"  rister  or  Chairman  of  the  sessions  of  the  county  wherein  the  lands  charged  therewidi 
**  may  be  situate,  or  by  distress  subject  to  the  provisions  hereinafter  contained/' 

t  *'  Provided  always,  that  in  case  of  the  forfeiture,  surrender,  or  other  detemuna- 
'*  tion  of  any  estate  or  interest,  the  owner  whereof  may  be  liable  to  the  payment  of  sach 
<'  rent'-charge  as  aforesaid,  tlie  party  having  the  first  estate  of  inheritance  or  other 
'^  equivalent  estate  or  interest  as  before  described,  in  remainder  or  reversioD,  riiall 
'*  become  liable  to  the  said  payment  of  such  rent-charge :  provided  also,  that  in  i?ase  of 
*'  any  such  devolution  of  interest,  no  mora  than  the  amount  of  one  year's  arrear  of  rent- 
''  charge  shall  be  a  charge  on  the  lands  subject  to  the  payment  of  such  annual  Tent' 
"charge." 
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The  Mastbr  op  thb  Rolls  said,  be  thought  that  in  the  present  ease 
the  receiver  had  nothing  to  do  with  payment  of  the  head-rent ;  bnt  his 
Honor  directed  the  case  to  stand  over,  in  order  that  notice  of  the  pre- 
sent application  might  be  served  open  the  respondent,  who  had  not 
appeared. 

Tuesday^  December  Wth, 

His  Honor  now  made  the  order  as  desired :  ^allowing  the  petitioner 
£5  for  the  costs  of  the  motion ;  and  farther,  ordering  that  the  receiver 
be  rennoTed,  and  pass  his  aoconnt,  &c.,  and  be  at  liberty  to  retain  £2 
for  the  costs  of  vacating  his  recognizance,  and  pay  over  to  the  respond* 
ent  the  balance,  if  any,  appearing  to  be  in  his  hands ;  and  upon  produc- 
tion to  the  Clerk  of  the  recognizances  of  the  respondent's  receipt,  veri- 
fied by  affidavit,  that  the  recognisance  be  vacated. 

Mr.  Shof%  for  the  receiver,  asked  for  his  costs  of  appearing  on  this 
motion;  bnt 

The  Master  of  thb  Rolls  would  not  allow  them,  as,  he  said,  the 
receiver  should  not  have  raised  the  question,  and  had  no  right  to  appear. 


Dec.  1839. 

SAUNDERSON 

r. 

STONEY. 


Thursday^  December  6th. 
PRACTICE— INVESTING  RECEIVER'S  BALANCE. 


In  re  Cooper,  Petitioner,  v.  Cooper,  Respondent. 


Mr.  Chambers  Walker,  for  the  receiver,  moved  that  £1202.  Is.  8d.,  gj^^id'^^^^'not 
now  in  bank  to  the  credit  of  this  matter,  being  the  balance  on  foot  of  move  that  his 
the  receiver's  last  account,  might  be  invested  in  stock,  &c,  and  for  the    \^  inTested,  as 

costs  of  this  motion.  8uc|i  is  not  pro- 

perly his  mo- 
tioD. 

MA8TBR   or  THB   ROLM.  J'^;'^:; 

This  is  not  a  proper  motion  for  the  receiver,  and  I  will  not  make  any    the  balance  in- 
order  upon  it.     Under  the  New  Rule,  the  petitioner  may  have  had  this    rection  Jf  the 

balance  invested  as  of  course,  if  he  should  think  proper  to  inake  a    M^,t«r,  when 

.«,../..  passing  the  re- 

special  application  for  the  purpose.  1  will  not  allow  him  any  costs  of  the    ceiver's      ac- 

molion,  unless  he  can  give  me  a  satisfactory  explanation  for  not  having  t^e^J'ith''";®! 
had  the  money  invested  under  the  Rule.  neral  Order  of 

Feb.         1839, 
without  apply- 
ing to  the  Conrty  the  costs  of  the  motion  will  not  be  allowed,   unless  the  applicant  shews 
satisfactorily  whj  he  had  not  the  money  invested  under  the  Hule. 

S«e  No.  11  of  the  New  and  Ameaded  General  Orders  (of  February,  1839),  ante,  vol.  I,  p.  221. 
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Saturday y  December  lUu 

PRACTICE-DISMISSING  BILL  FOR  WANT  OF 

PROSECUTION. 

Hardwickb  v.  Warren  and  othen. 

Where  a  plain-  On  the  8th  of  Jane  last,  the  Court  ordered  that  the  plaintifiF,  who  was 
abroad  did  resident  out  of  the  jurisdiction,  should  give  seourity  for  costs,  and  that 
not,  ^i^hm  a   \^\^  pruceedinffs  be  stayed  in  the  mean  time.    No  security  was  since 

reasonable  . 

time,    cqmply    given. 
with  an  ordtr 
upon     him   to 

give  security  Mr.  Sieame  MiOar^  for  the  defendant  Susanna  Warren,  now  moved 
Court  order-  that  the  order  of  the  8th  of  June  be  discharged,  and  that  the  plaintiff's 
ed     him     to    j^j^   i^  dismissed,  with  costs,  for  want   of  prosecution.     Camac  v. 

give     security  '  '  • 

before  a  cer-    Grant  (a) ;  Fyan  ▼•  Mahon  (6). 

tain  day,  and 
in  default,  that 

his  biU  should        Mr.  Webber^  for  the  plaintiff,  said  this  was  an  executor  s  bill,  and  that 

stand  dis- 
missed without   an  executor  should  not  be  made  liable  for  costs,  except  in  the  case  of 

^^^*  gross  laches.    In  Fumell  v.  M' Mahon  (c).  Sir  Anthony  Hart  doubted 

the  propriety  of  the  order  which  he  was  re|>orted  to  have  made  in 

CdmacY.  Grant, 

Master  of  the  Rolls. 

I  was  counsel  in  several  cases  of  this  kind  before  Sir  A.  Hart,  and  I 
remember,  that  after  the  doubts  respecting  the  order  in  Camac  v.  Grant 
had  been  expressed,  it  appeared,  upon  an  inquiry  in  the  Register's  Office 
in  England,  that  the  order,  as  reported  in  that  case,  never  was  drawn 
up,  nor  entered  in  the  Register's  Book.  I  will  consider  the  present 
application. 

Mondayt  December  9th. 

The  Master  of  the  Rolls,  after  adverting  to  the  foregoing  appli- 
cation, now  said:— 

The  form  of  this  application  should  have  been, — that  pursuant  to 
the  order  of  the  8  th  of  June,  the  plaintiff  may  give  security  for  costs  on 
or  before  a  certain  day ;  or  in  default,  that  his  bill  may  be  dismissed. 
—The  only  question  is,  whether,  in  such  case,  the  bill  should  be  dismissed 
with  or  without  costs  ? 

The  practice  as  to  dismissing  a  bill,  where  the  plaintiff,  resident 
abroad,  does  not  comply   with  an  order  upon  him  to  give  security 

(a)  1  Sim.  348.  (h)  3  Law  Bee.  O.  S.  364. 

(o)  3LawRec.  0.  S.258. 
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within  a  reasonable  tinie»  appears  to  have  been  first  introduced  by  Sir 
A.  Hart  in  Camae  ▼.  Grant;  bat  I  apprehend  there  was  not  any  order 
actually  made  in  that  case,  as  there  was  no  entry  of  it  in  the  Register's 
Book.  In  Purnell  v.  M^Mahon^  Sir  A.  Hart  said,  that  in  Camac  t. 
Gfonij  the  order  he  proposed  to  make  was,  to  dismiss  the  bill  wUhotU 
costs :  and  in  Fyan  v.  Mahon^  he  said,  that  after  mach  consideration,  he 
thought  the  decision  in  Ckxmac  v.  Grant — by  which  I  understand  an  order, 
that  in  default  the  bill  should  be  dismissed  without  costs— was  right.  In 
Martin  y.  FarreU{a\  where  the  question  was,  whether,  under  the  old 
practice,  a  defendant  could  regularly  enter  a  side-bar  rule  to  dismiss  the 
biU  for  want  of  prosecution,  while  the  plaintiff's  proceedings  were 
stayed  under  an  order  to  give  security,  the  late  Master  of  the  Rolls, 
ftfter  stating  that  the  side*bar  rule  had  been  entered  irregularly,  sug* 
ffestedf  that  if  the  defendant  had  made  a  special  motion  grounded  upon 
the  former  order,  he  would  have  ordered  the  plaintiff  to  give  security 
on  or  before  a  certain  day,  or  in  default,  that  his  bill  should  stand  dis- 
missed with  costs;  but  I  have  not  been  able  to  find  any  case  in  which 
SQch  an  order  was  actually  made  by  him.  In  Cliffh  ▼.  WUkinson  (&), 
the  plaintiff  haying  been  ordered  to  g^ve  security,  offered  insolvent 
persons  as  sureties,  and  the  defendant  moved  that  the  plaintiff  shonld 
give  security  within  ten  days,  or  in  default,  that  his  bill  be  dismissed 
with  costs.  Sir  L.  Shadwell  granted  the  application  ;  but  before  the 
ten  days  expired,  the  plaintiff  moved  for  liberty  to  bring  in  £100, 
instead  of  giving  security  by  recognisance ;  and  counsel  having  observed 
that  Sir  A.  Hart  was  dissatisfied  with  the  order  as  reported  in  Camac 
V.  Grantf  the  order  then  pronounced,  substituting  the  bringing  in  of  a 
sum  of  money  instead  of  giving  security  by  recognizance,  was  in  the 
alternative,  that  in  default  the  bill  should  be  dismissed. 

I  must  own  that  I  was  disposed  to  order,  that  in  default  the  bill 
shonld  be  dismissed  with  costs ;  but  as  I  do  not  find  any  satisfactory 
authority  for  such  an  order,  and  as  Sir  A.  Hart,  who  first  introduced 
the  practice,  said  unthout  costs,  I  shall  now  say  the  same. 


Dee.  1839. 


HARDWICKB 

V. 

WARREN. 


Order. — Let  the  plaintiff  give  security  for  costs  on  or  before  the 
first  day  of  next  Term,  as  to  the  said  defendant  Susanna 
Warren,  and  accordingly  refer  it  to  the  Master  to  measure  the 
amount,  and  to  approve  of  such  security ;  and  in  default 
thereof,  let  the  bill  stand  dismissed,  without  costs.* 

Mr.  W.  Smithy  amicus  curia,  mentioned  the  case  of  Paufell  v.  Smith, 
in  which  the  late  Master  of  the  Rolls  ordered,  that  in  default  the  bill 


(a)  3  Hog.  ISl. 


(b)  4  Sim.  124. 


*  See  next  case. 
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should  Bland  dkmiMed  with  costs.     The  oiise  was  not  reported,  but 
Mr.  Smith  afterwards  obtained  and  famished  to  the  Court  a  copy  of 
HARDWicKB   the  Order.* 

V. 
WARRBN. . 

•  Irt  December,  1838.— P<we«  t.  Smffh.— In  1825,  the  Court  ordered  that  the 
plaintiff,  who  was  resident  out  of  the  jurisdiction,  should  give  security  for  costs,  and  in 
the  mean  time  that  his  proceedings  be  stayed.  No  security  was  giyen.  On  the  Ist  of  De- 
cember, 1828,  Mr.  Creiffhton,  for  the  defendant,  moyed  that  the  plaintiff  give  security 
within  ten  days,  &c.  Order :— That  plaintiff  give  security,  on  or  before  the  first  day 
of  next  Tenn ;  or  in  default,  that  his  bill  be  disnussed  with  costs,  and  refer  it  to  the 
Master  to  tax  same,  without  further  order. 


Plaintiff  resi* 
dent  abroad  or* 
dered  to  give 
security  pur- 
suant to  for- 
mer order,  on 
or  before  the 
first  day  of 
next  Term,  or 
in  default,  that 
his  bill  snould 
be  disHiissed 
with  costs.  -  ' 


Monday,  February  Sd,  1840. 

PRACTICE— DISMISSING  BILL. 

Knight  v.  Wilson  aod  otbers. 

On  the  11th  of  January,  1838,  Lord  Do  Blaqaier,  one  of  the  defendants 
in  this  cause,  obtained  an  order  that  the  proceedings  in  this  cause  be 
stayed  ^nntil  the  plaintiff,  resident  out  of  the  jurisdiction,  should  giro 
security  for  costs>  and  it  was  accordingly  referred  to  the  Master  to  mea- 
sure the  security  as  to  the  said  defendant ;  and  by  a  further  order  of 
the  1 1th  of  April,  1 839,  the  Master  was  directed  to  measure  the  security 
as  to  all  the  defendants.    No  security  being  gi¥en,f 

Mr.  Steame  Miller,  for  the  defendant  Thomas  Wilson,  now  moved 
on  notice  of  the  30th  of  January,  1840,  that  the  plaintiffs  giro  security 
for  costs,  in  pursuance  of  the  order  of  the  11th  of  January,  1838,  and 
11th  of  April,  1839,  on  or  before  the  first  day  of  next  Term,  or,  &a 

Order:— It  appearing  by  said  notice  of  30th  of  January,  1840, 
that  same  was  served  upon  Messrs.  M*Causland  and  Fether- 
ston,  solicitors  for  the  said  defendant  who  obtained  said  orders ; 
Let  the  plaintiffs  give  security  for  costs  by  recognizance,  &c., 
as  to  the  said  defendant  Thomas  Wilson,  on  or  before  the  first 
day  of  next  Term,  in  such  sum  as  the  Master  shall  measure ; 
or  in  default  thereof,  let  the  bill  stand  dismissed  with  costs  as 
to  the  said  defendant  Thomas  Wilson,  including  the  costs  of 
this  motion. 


t  See  the  former  application  in  this  cause,  anV,  vol.  1,  p.  375. 
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Thursdi^f  December^  5th, 

LETTLNG  UNDER  THE  COURT— BIDDING  OVER  VALUE, 

COOTB  V.  COOTE. 

Mr.  Keller,  on  behalf  of  Roger  O'Callaghan,  moved  that  he  be  dis-  Upon  a  letting 

charged  from  his  bidding,  the  same  having  been  under  misapprehension  ^^^\  ^    ^^^ 

and  by  mistake ;  or  that  upon  his  undertaking  to  become  the  tenant  son     declared 

and  to  take  out  a  lease  at  snch  rent  as  upon  inquiry  the  Master  should  w%  not  be  die- 

deem  reasonable,  and  to  enter  into  the  usual  recognizance,  it  might  be  charged   from 

referred  to  the  Master  to  inquire  and  report  what  would  be  a  reasonable  though  it  w^ 

rent  for  the  premises,  which  consisted  of  a  mansion-house  and  demesne.  ^^     ^  ,  S^'e^t 

'^  over-value, 

Mr.  O'Callaghan  made  an  affidavit,  stating,  that  being  unable  per-  and  was  by  an 

•onally  to  attend  the  letting  in  the  Master's  office,  he  wrote  to  \V.  ^arwTto  h^ve 

Murphy,  his  agent  in  Dublin,  to  attend  on  his  behalf,  and  bid  one  pound  misapprehend- 

orer  any  other  bidder;  but  that  he  never  contemplated  the  rent  exceeding  ^f  y^  intjtmc- 

£150  per  annum,  which  he  believed  to  be  full  the  value  of  the  premises,  ^^^^-  ^  How- 

and  that  he  did  not  intend  to  have  bid  beyond  that  sum.  may  be  set  up 

At  the  letting  only  three  bidders  appeared.      The  first  stopped  at  Jfd^der^sCdw^- 

£110.     The  bidding  was  then  continued  between  a  person  named  taking  to  pay 

Borton  (who,  as  it  was  alleged,  was  a  common  farmer  without  capital)  gjoned  by  a  re^ 

and  the  agent  of  O'Callaghan,   until   Burton   bid   £260,   whereupon  letting,  and  to 

**  enter  mtosecu* 

O'Callaghan's  agent  bid  £261,  and  was  declared  the  tenant.    The  agent  rity  by  recog- 

made  an  affidavit,  sUting,  that  at  the  time  of  the  bidding  he  was  totally  "^^^^^  J^l 

ignoraat  of  the  extent  or  value  of  the  premises,  and,  therefore,  follow-  ty,  during  the 

ing  hit  instructions  literally,  he  would  have  continued  to  bid  as  long  as  to  be  settled  by 

any  peraon  bid  against  him.  *^®  Ma«ter,  by 

'  *                      ^  way    of  com- 
pensation   for 

Mr.  S.  Miiler  for  the  receiver,  resisted  the  application.  differ'^c^e^  ^""^ 

between      the 

Master  OF  THE  Rolls.     I  must  hold  this  gentleman  to  his  bidding.  ^^    and  ^  the 

For  aught  that  I  know,  Mr.  Burton  would  have  been  a  solvent  tenant  ^^P^  ^  ^  ob- 

at  £260 ;  and  £261  may  not  be  too  much  for  a  desirable  residence.     At  the  re-letting. 

any  rate  if  Mr.  O'Callaghan  has  bid  more  than  a  fair  rent  he  must  u-^^^^^    ^^^ 

blame  himsdf ;  the  estate  is  not  to  suffer  by  the  looseness  of  his  instruc-  ^261  per  an- 

tioos  to  his  agent.      There  was  an  application  similar  to  the  present  in  ex^ss^^e  The 

Cox  V.  Cox,  where  a  near  relative  of  the  inheritor  bid,  under  some  ^^^^  ordered, 

misapprehension,  as  it  was  alleged,  considerably  beyond  the  valoe,  and  that  the  bidder 

then   came  to  the  Conrt  to  be  discharged ;  but  all  that  I  could  do  for  ^t^*^"  ^^q" 

him  was  to  order  that  the  premises  should  be  set  op  again,  upon  his  and    that    be 

undertaking  to  pay  all  the  costs  occasioned  by  the  re  letting,  and  to  Um^w  a^^that 

give  security  by  recognisance  for  the  regular  payment  during  the  term,  ^«°^  &c. 
of  a  certain  annual  sum  by  way  of  compensation  for  whatever  might  be 
the  difference  between  the  rent  offered  by  him,  and  the  rent  to  be 
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obtained  upon  the  re-letting.*  I  could  not  do  more  in  the  present  case, 
unless  Mr.  O'Callaghan  can  procure  an  affidavit  from  Burton,  admitting 
that  his  bidding  was  not  hanajide^ — or  can  otherwise  show  me  satis- 
torily,  that  he  attended  as  a  mere  puflFer,  and  for  the  purpose  of  har* 
rassing  persons  really  anxious  to  become  the  tenant. 

Mr.  Keller  prayed  that  the  case  might  stand  over  for  a  week,  to  give 
O'Callaghan  the  opportunity  of  making  further  inquiries,  and  of  seeking 
such  further  affidavit  as  was  suggested  by  the  Court 

His  Honor  desired  that  the  case  should  stand  over  accordingly. 

Friday,  December  \2th. 

Mr.  Kdler  now  mentioned  this  matter  again,  and  stated  that  it  was 
impossible  to  procure  the  required  affidavit  from  Burton,  who,  of  coarse, 
would  not  voluntarily  make  himself  liable  to  an  attachment;  but  the 
solicitor  for  the  receiver  and  for  the  minor  plaintiffiti  attended,  and  stated 
to  the  Court,  that  £200  would  be  a  sufficient  rent,  and  that  it  would  be 
for  the  interest  of  all  parties  in  the  cause  that  Mr.  O'Callagbaa  should 
be  declared  the  tenant  at  that  rent 

The  Master  of  the  Rolls  then  made  the  following  order,  O'Cal- 
laghan  consenting : — 

Upon  reading  the  affidavit  of  Roger  O'Callaghan,  filed,  ftc,  and 
of  W.  Miller,  filed,  &c.,  and  it  being  stated  to  the  Court  by  Mr. 
Leonard  Dobbin,  solicitor  for  the  minor  plaintiffs  and  for  the 
receiver,  that  he  is  informed  by  the  said  receiver  that  the  sum 
of  £200  per  annum  is  a  reasonable  sum  to  be  charged  for  rent 
of  said  lands : — Let  the  said  Roger  O'Callaghan  be  deemed  as 
tenant  at  said  rent  of  £200  per  annum  ;  and  let  him  take  oat 
leases,  and  enter  into  security  by  recognisance,  according  to 
the  course  of  the  Court :  and  let  him  pay  to  the  said  Leonard 
Dobbin,  as  solicitor  for  the  minor  plaintifi^  and  the  receiver,  the 
sum  of  £7  for  his  costs  of  appearing  on  this  motion. 


*  Cox  y.  Cox. — On  the  10th  of  May,  1838,  the  house  and  demesne  of  Clara  were  let 
to  Ambrose  Cox  (brother  of  the  principal  defendant),  for  seven  years  pending  the  cause, 
at  £413  per  annum,  f.  e,  £3,  lOs.  an  acre.  On  the  6th  of  June,  it  was  ordered,  upon 
the  motion  of  the  said  A.  Cox,  that  the  landi*  should  be  setup  again,  without  prejudice 
to  the  question  as  to  compensation.  On  the  16th  June,  the  lands  were  set  up  again,  and 
let  to  R.  O'Brien,  at  £306. 168. — ».  e.  £2.  ]2s.  6d.  per  acre :  loss  upon  the  re-lettiDg, 
£106.  4s.  a-year.  23d  of  June,  1838,  on  motion  of  the  receiver,  the  Court  declared 
that  the  said  A.  Cox  was  bound  to  make  compensation  for  not  taking  out  leases  pur- 
suant  to  his  bidding,  and  referred  it  to  the  Master  to  measure  the  amount  of  such  com- 
pensation. On  1st  May,  1839,  the  Master  reported  that  the  said  A.  Cox  should  pay 
£36  per  annum  during  the  term,  bylway  of  compensation;  and  on  the  11th  of  May, 
it  was  ordered,  "  That  the  said  A.  Cox,  he  so  undertaking,  do,  within  three  weeks 
''  from  the  date  of  this  order,  enter  into  recognizance  in  the  sum  of  £160,  conditioDed 
"  for  the  payment  of  the  yearly  sum  of  £36  to  the  said  receiver,  in  half-yearly  gales, 
"  on  every  Ist  day  of  November  and  Ist  of  May  in  each  year,  for  seven  years  pending 
<<  this  cause,  from  the  1st  day  of  May,  1838.  And  it  is  further  ordered,  that  the  said 
"  A.  Cox  do  pay  to  the  receiver  the  costs  of  the  said  orders,  bearinff  date  respect- 
"ively  the 6th  and  23d  days  of  June,  1838,  and  the  reference  thereby  directed.  And 
**  it  is  further  ordered,  that  the  receiver  be  at  liberty  to  charge  his  costs  of  this  motion, 
*''  as  receiver's  costs  in  the  cause," 
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TueMday,  November  12M. 
DEVISE  -CONSTRUCTION. 

MONTOOMBRY  V.  MONTGOMERY. 

The  original  bill  in  this  cause  was  filed  on  behalf  of  the  three  yoortg^r       Devise     to 

**  cliildren 

children  of  John  Montgomery,  deceased,  minors,  by  their  next  friend,   gi^are  and  ' 

aninst  their  brother,  also  a  minor,  the  heir-at-law  of  the  deceased,  and   f^f^®  ^^}^'' 
^  ,       lat  codicil  ap- 

againat  hb  personal  representative,  for  the  porpose  of  having  the  will  pointed  guar- 
and  codicils  of  the  said  John  Montgomery  established,  and  the  trusts  mr^rity  '''^*2d 
thereof  carried  into  execution  under  the  direction  of  the  Court,  and  of  codicil,  '^  In 
having  an  account  taken  of  his  real  and  personal  estate,  and  the  rights  ^g^^^^  of  any  of 
of  the  several  minors  therein  declared  and  ascertained.     On  the  4th  of  ^|^^.    cbildrm, 

_  ,         _  .     t         1  .  1     1         Ml       J    their  portion  to 

Jane,   1835^  a  decretal  order  was  pronounced,   by  which  the  will  and   be       divided 

codicils  of  the  testator  were  declared  to  be  well  proved,  and  that  the    among  the  sur- 

*  ^  vivore,    share 

tniatfl  thereof  should  be  performed  and  carried  into  execution,  and  the  and  share 
usual  accounts  of  his  real  and  personal  estate  were  directed*  ^^^^  'u  ^^  ^^^ 

la  pursuance  of  that  decree,  the  Master  made  his  report,  by  which  event  of  the 
he  found  that  the  testator  was  seized  of  several  descendible  freehold  death'  during 
properties,  and  of  considerable  personal  estate.  minority." 

After  the  Master  had  made  his  report,  one  of  the  minor  plaintiffs  died,      in  a  will,  the 
intestate  and  unmarried,  leaving  the  minor  defendant  her  eider  brother    ^^^^*  J^^  [v  ^ 
and  heir-at-law ;  and,  in  consequence  of  her  decease,  a  supplemental  bill    death"  of  the 
was  filed  on  behalf  of  the  surviving  minor  plaintiffs,  against  their  brother    j^^^^j,  c^nstru- 
the  heir-ai-law,  and  against  the  personal  representative  of  the  deceased    ^  to  mean  the 
minor,  for  the  porpose  of  having  the  opinion  of  the  Court  on  the  question,    lap^e,    unless 
whether  on  the  decease  of  the  minor,  her  share  in  the  real  and  personal   ^^®  j.  ^^^  ^^°^ 
estate  of  the  testator  went  over  by  survivorship  to  the  other  minors,  her   construction. 
brother  and  sisters,  or  was  absolutely  vested  in  her,  and  devolved,  on  her 
decease,   to  her  heir-at  law  and  personal  representative  resp^tively? 
The  will  and  codicils  of  the  testator,  on  which  this  question  arose,  were 
as  follow : 

'<  In  the  name  of  God,  Amen. — I,  John  Montgomery,  of  Ballyna- 
''feigb,  being  of  sound  mind,  do  hereby  ordain  and  publish  this  my  last 
«  will  and  testament  First— To  my  wife,  Matilda  Montgomery,  I 
*' will  and  bequeath  thesum  of£60  per  annum.  Secondly -*To  my  children 
**  1  bequeath  all  my  property,  freehold  and  chattel,  share  and  share  alike, 
"  an  agent  to  be  appointed  by  my  executor  to  collect  the  rents.  Thirdly, 
« To   my  mother,  Catherine  Montgomery,    I  leave  the  sum  of  £40 

Y   t 
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MONTGO- 
MEUY 

r. 

MONTGO- 
MERY. 


*<  per  annum  during  her  life.  And  I  appoint  James  Stewart,  Esq.,  of 
"  Ballynafeigh,  and  George  Withers,  of  RoAemary-street,  Belfast,  exe- 
"  enters  to  this  my  last  will  and  testament.— Ballynafeigh,  Feb.  8, 1834. 

"  John  Montoomkrt. 

"  Witness  present — Wm.'Quin,  Geo.  M*Clurb,  Robert  Little." 

Codicil,  No.  1. — "  And  I  hereby  nominate  and  appoint  the  aforesaid 
"  executors,  James  Stewart,  Esq.,  and  George  Withers,  together  with 
"my  wife^  and  William  Boyd,  Esq.,  of  Fortbreda,  guardians  of  my 
"  children  during  their  minority. 

Codicil,  No.  2. — '<  And  in  the  event  of  the  death  (^  any  of  the  MldreOj 
I  do  hereby  direct  that  their  portion  of  the  property  be  divided  ihareand 
share  alike  among  the  survivors.*  John  Momtqomert. 

Feb.  9,  1834. 

"  Witness  present — Wm.  Qdin,  Geo.  M'Clure,  Robert  Little." 

The  cause  now  came  on  to  be  heard  on  pleadings  and  proo& 

Mr.  McDonnell,  Q.  C,  for  the  plainti£Ri.— Under  the  true  construc- 
tion of  the  will  and  codicils,  all  the  surviving  minors  are  entitled  equally 
to  the  share  of  their  deceased  sister  in  the  real  and  personal  estate  of  the 
testator.  The  words  in  the  second  codicil,  on  which  the  qaestion  ariMS, 
may  receive  three  possible  constructions:  first,  in  the  event  of  any  of 
the  children  dying  before  the  testator;  secondly,  in  the  event  of  death 
during  minority  ;  and  thirdly,  in  the  event  of  deaih^  whenever  it  might 
happen.  If  the  third  construction  were  adopted,  the  plaintiflfs  would  be 
entitled ;  but  it  is  not  necessary  to  contend  for  that  construction,  ai  it 
would  have  the  efi^ect  of  reducing  the  interests  of  the  children  to  estates 
for  life,  and  conferring  the  whole  property  on  the  survivor,  which  can* 
not  be  supposed  to  be  the  intention  of  the  testator. 

It  will  be  contended  for  the  defendants  that  the  first  construction 
ought  to  prevail,  and  that  the  g^ft  depending  on  a  contingent  event  most 
be  taken  to  refer  to  the  time  of  the  death  of  the  testator,  so  as  to  pro- 
vide against  a  lapse,^and  that  the  deceased  minor,  having  survived  the 
testator,  become  absolutely  entitled.  It  is,  however,  a  general  rule  of 
construction  applicable  to  wills,  that  a  testator  is  presumed  to  calculate 
on  his  will  taking  effect,  rather  than  the  contrary,  and  not  to  contem- 
plate  a  lapse  by  the  death  of  any  devisee  before  himself,  if  it  will  admit 
of  another  construction.  It  is  true  that  such  construction  has  been 
adopted  in  several  cases,  where  there  was  no  other  event  to  which  the 
terms  of  contigency  could  be  referred,  except  the  death  of  the  testator ; 
but  it  has  been  only  adopted  from  necessity,  and,  generally  speaking, 
is  an  unnatural  construction.  Wherever,  therefore,  there  is  another 
period  subsequent  to  the  decease  of  the  testator,  to  which  the  death 
may  be  referred,  the  words  will  be  considered  as  providing  for   that 
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event*  The  principle  of  construction  applicable  to  such  cases  is 
stated  by  Sir  W.  Grant  in  Cambridge  v,  Rous  (a).  According  to  the 
defendants'  construction,  the  words  ^*  before  me"  must  be  introduced, 
and  the  clause  must  be  read  thus,  **  In  the  event  of  the  death  of  any  of 
the  children  b^re  me.**  Besides,  the  testator  had  already  provided 
against  a  lapse,  by  giving  all  his  property  by  the  will  to  his  children  as 
a  class,  so  that  if  any  died  in  his  lifetime,  the  survivors  would  take  the 
entire  (b).  And  it  makes  no  difference,  that  the  gift  is  to  the  children 
as  tenants  in  common  (c).  It  is  obvious  here,  however,  from  the  con- 
text of  the  will,  and  what  are  called  the  two  codicils  (though  they  are 
really  one,  having  only  one  execution  and  attestation,  and  being  con- 
nected in  sense  by  the  conjunction  and,)  that  death  during  minority. 
was  the  event  which  the  testator  was  contemplating  throughout.  It 
appears  by  evidence  in  the  cause,  that  he  was  on  the  point  of  death 
when  he  made  the  codicils,  having  afterwards  died  on  the  same 
day,  and  that  his  children  were  then  of  very  tender  years.  He  directs 
an  agent  to  be  appointed  to  collect  the  rents,  viz.,  during  their  minority, 
and  by  the  codicil,  and  immediately  preceding  this  gift  over,  he  appoints 
the  executors  guardians  of  his  children  during  their  minority.  During 
that  period,  therefore,  they  were  not  to  have  the  absolute  enjoyment  of 
the  property.  The  language  too  in  which  the  devise  over  is  expressed, 
imports  that  the  testator  was  only  looking  to  that  period :  the  word 
'*  children*'  conveys  to  the  mind  the  idea  of  minority,  and  the  direction 
that  the  ^portion**  of  any  child  dying  should  be  divided  among 
the  survivors,  implies  a  prospective  event,  when  the  share  should  be 
ascertained.  Home  v.  Pillans  {d)  is  an  authority  to  shew,  that  the 
words  under  twenty-one  years]may  be  supplied  to  effectuate  the  intention. 
It  is  no  objection  to  this  construction,  that  if  any  child  married  and 
died  under  twenty-one,  leaving  issue,  that  such  issue  would  not  take,  as 
such  may  be  the  consequence,  whenever  the  estates  do  not  vest  in 
children  until  they  attain  twenty-one,  whether  limited  by  settlement  or 
wilL 

Mr.  Nelson  and  Mr.  Allen  for  the  defendant. — The  words  here  are 
**  Id  the  event  of  the  death  of  any  of  the  children."  In  the  well  known 
case  of  Trotter  v.  Williams  (c),  the  words  were  *•  If  any  to  whom  I 
**  have  given  any  money-legacy  happen  to  die."  The  cases  are,  there- 
fore, precisely  similar,  and  the  testator  must  be  taken  to  mean  the  event 
of  a  lapse.     There  are  greater  difficulties  in  adopting  the  construction 

(tf)8  Ves.  21. 
(h)  liner  t.  Francis,  2  Cox  190,  S.  C.  2,  B.  C.  C.  658.  2  Pow.  Dev.  by  Jarman,  327. 

(c)  Dee  d.  Sleioart  t.  Sheffield,  13  East,  626. 
id)  2  Myl.  &  K.  {€)  IVec.  Ch.  78, 


Nov.  1839. 


MONTGO- 
MERY 
V. 

MONTGO- 
MERY. 


*2  Vtm*  Ver.hy  Jarman^  763. 
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No.'.  1839.  contended  for  by  the  plaintiffii  than  in  following  TroUer  ▼.  WUliamM^ 
for,  if  the  words  are  taken  to  mean  the  event  of  death  during  minority^ 
it  would  follow,  that  if  one  of  the  children  marries  and  dies  under  age, 
leaving  issue,  such  issue  will  be  excluded  by  the  constrnction  sought  to 
be  given  to  this  will. 


MONTGO- 

NEBY. 

t7. 

MONTGO* 
MEKY. 


Mr.  P^guton  replied. 

(jOrd  Chancellor. 

My  present  view  is,  tliat  the  surviving  children  will  take  under  the 
codicil.  I  must  choose  between  the  three  constructions  which  have  been 
adverted  to.  The  second  construction  cannot  prevail,  namely,  that  io 
the  event  of  the  death  of  any  of  the  children  at  any  period,  his  share 
was  to  go  to  the  survivors.  To  adopt  this  construction  would  be 
reducing  the  interest  of  every  devisee  to  an  estate  for  life,  and  such  a 
construction  is  not  to  be  sustained.  The  third  construction  is,  that  the 
words  must  be  taken  to  mean  ''  in  the  event  of  the  death  of  the  U^tee 
before  the  testator  himself."  That  is  a  construction  which  is  never 
adopted  bnt  from  necessity ;  there  are  cases  wher0  from  the  impossibility 
of  finding  any  other  construction,  the  Courts  have  been  obliged  to 
suppose  that  the  testator  meant  the  event  of  the  devisee  dying  before 
himself;  here  there  is  no  necessity  for  resorting  to  such  a  constrnction. 
The  case  is  put  by  Mr.  Nelson^  that  one  of  the  devisees  might  marry 
and  die  during  minority,  leaving  issue;  then, according  to  the  construction 
contended  for  by  Mr.  M'Donnell^  such  issue  could  not  take.  It  is 
suggested  in  answer  to  this,  that  a  similar  consequence  will  follow 
in  every  case  where  a  will  or  a  settlement  is  so  drawn  that  the  estates 
do  not  vest  in  children  until  they  attain  twenty  one.  But  I  do  not  see 
that  the  testator  was  looking  to  such  an  event :  he  appoints  a  guardian 
during  their  minority.  If  the  question  had  been  put  to  him,  or  if  it 
had  occurred  to  him,  that  one  of  them  might  marry  during  minority, 
for  aught  that  I  know,  the  testator  might  have  said  *'  I  do  not  mean 
that  you  should  marry  during  minority."  My  present  impression,  there- 
fore is,  that  the  words  *Mn  the  event  of  the  death"  must  be  token  in 
this  will  to  mean,  in  the  event  of  the  death  during  minority,  and,  con- 
sequently, that  the  surviving  children  are  entitled  to  the  share  of  the  one 
who  has  died.  I  shall,  however,  consider  it  further,  and  if  I  see  reason 
to  alter  my  opinion  I  shall  mention  the  case  again. 


The  decree  was  drawn  up  accordingly,  and  the  case  was  not  men- 
tioned ngain. 
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EXECUTOR— LIABILITY  OP  DEFAULT  OF  CO-EXECUTOR 

— PLB  ADING-^P  A  RTIES. 

ScuLLy  V.  Dklanv. 

This  wa*  a  bill  filed  by  the  trustees  and  parties  claiming  under  the   An    executor 
marriage  settlement  of  Francis  O'Ryan  and  Eleanor  his  wife,  against  the   taking  ouTpro- 
snrvifing  execator  of  Edward   Scnlly,  for  the  purpose  of  charging  ^^^i  ^^  ,^^^ 
him  with   the  amount  of   two  bonds*   which  had  been  lost  by  the   able   for    the 
deftolt  of  the  deceased  executor.    The  principal  questions  discussed  at   ^  ^^"  ^ 
the  bearing  were,^r#l,  whether  an  executor  merely  taking  probate  and   chargeable  for 
not  acting,  is  liable  for  acts  of  default  by  his  co-excutor  who  acts?   ^e^^^f^^de^ 
Seeondfyt  whether  a  right  to  make  a  party  accountable  for  sums  lost  by   ^^^^^  ^f  such 
wilfiil  deianlt,  oonld  be  transferred  or  assigned  by  the  operation  of 
a  certain  deed  of  marriage  settlement  mentioned  in  the  cause  ?   Thirdl]^ 
wh^tlier  the  devisee  of  one  moiety  of  the  residue  under  Edmond 
ScoQy's  willy  could  maintain  this  suit  against  the  defendants^  without 
making  the  devisee  of  the  other  moiety  a  party  ? 

The  material  facts  in  the  cause  were  as  follows : 

Edmond  Scnllyi  by  bis  will,  dated  in  1806,  after  bequeathing  several 
legacies»  devised  the  r^idue  of  his  real  and  personal  estate,  one  moiety 
to  his  grandson  Francis  Q'Ryan,  for  life,  with  remainder  to  his  first 
and  other  sons  in  strict  settlement*  The  other  moiety  to  Edmond  O'Ryau, 
his  other  grandson,  under  like  limitations ;  and  in  case  his  personal 
property  should  not  be  sufficient  to  pay  his  debts  and  legacies,  the  same 
to  be  a  charge  on  his  real  estates ;  and  he  appointed  Andrew  0*Ryan, 
Matthew  Moore^  and  the  defendant  William  Delany,  his^executors. 

The  testator  died  in  1806,  shortly  after  making  his  will,  and  his  said 
executors  took  out  probate  thereof. 

The  personal  estate  of  the  testator  was  considerable,  and  partly 
consisted  of  two  joint  and  several  bonds  of  Bernard  and  Dennis  Delany, 
dated  29th  March,  1803,  in  the  penal  sum  of  £998  each. 

Bernard  Delany  was  the  fiither  of  William  Delany,  executor  in  the 
will,  and  Dennis  Delany  was  his  brother. 

Although  warrants  of  attorney  were  annexed  to  the  above  mentioned 
bonds  of  1803,  no  judgments  were  entered  thereon  until  the  year 
1818,  and  during  this  long  interval,  some  time  in  the  year  1817,  an  as- 
signment of  certain  freehold  and  chattel  property  was  executed  by  the 
said  Bernard  Delany,  one  of  the  obligors  in  the  bonds,  to  the  defendant 
William  Delany,  who  thereupon  entered  into  possession  of  the  property 
so  assigned. 
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It  alio  appeared  that  Bernard  and  DeuniaDelan;  were  entitled  to  other 
real  and  penonol  property,  part  of  which  wsa  mortgaged  by  them  in 
the  year  1817.     In  1818  judgment  wai  entered  on  the  bond«  of  1803. 

Andrew  O'Ryan  appeared  to  bare  been  the  sole  acting  execntor.  He 
died  in  the  year  1823.  His  co-executor  Moore  died  in  1825,  learing 
defendant  William  Delany  sole  lurviring  execntor,  who  then  took  on 
himself  the  management  of  the  aiseta  of  the  teatator. 

By  deed  of  marriage  settlement  in  1823,  Francis  O'Rymn,  sen. 
auigned  his  moiety  of  the  residue,  to  which  he  was  entitled  under  the 
will,  to  plaintiffii,  on  certain  trusts  for  the  use*  of  the  marriage,  nnder 
wbich  limitatioDf  the  'plaintiffs  Francis  O'Ryan,  jun.  and  his  brother 
and  sisters  cUtmed  as  cestui  que  trusta.  The  bill  waa  filed  by  the 
tmstees  and  catui  que  tmits,  under  that  settlement,  charging  that  the 
obligortin  the  bonds  had  become  in  soWeni,  and  that  by  reason  of  judgment 
not  having  been  entered  thereon  until  1818,  such  jndgmenla  were  uow 
nnarailsble;  and  praying  that  the  deed  of  1817  might  be  set  aude  and 
declared  fnmdnlent  and  rotd,  and  that  an  Mcoant  sbonid  be  taken  on 
foot  of  the  two  bonds  of  1803,  and  that  the  plainttffii  sbonid  be  decreed 
entitled  to  be  paid  the  amount  by  William  Delany,  or  such  of  his  eo- 
defendants  aa  ■konld  be  fonnd  chargeable  therewith. 

The  defendants  were  William  Delany(u  snnriving  exeentor,  also  as 
personal  repretentatire  of  Bernard  Delany),  Dennis  Delany,  and  John 
Chaytor,  personal  representatire  of  Andrew  O'Ryan,  the  ori^nal  acting 
execDtor,  and  Moore,  Uie  personal  representative  of  Moore  the  third  exe- 
cutor. The  defence  relied  on  by  the  answer  of  William  Delany  was, 
that  Andrew  O'Ryan  had  been  the  sole  acting  executor  of  EJdward 
Scully,  and  as  such  had  possession  nf  the  bonds  and  warrants  of  1803,  and 
that  he  the  defendant  had  been  guilty  of  no  default.  It,  however,  ap- 
peared from  his  answer,  that  he  was  an  attest  ing  witness  to  the  execution 
of  the  said  bonds,  and  awaro  of  their  existence  at  the  time  of  the 
testator's  death,  and  he  admitted  that  if  diligence  had  been  used  by 
Andrew  O'Ryan,  the  acting  executor,  in  entering  judgment  thereon, 
the  amount  would  have  been  recorered ;  but  that  no  diligence  on  his 
own  part  could  have  altered  the  resnlt  He  also  admitted  that  Bernard 
and  Dennis  Delany  were  seised  or  possessed  of  considerable  real  and 
and  personal  property,  until  shortly  before  the  time  when  judgment 
was  entered. 


Mr.  Warren,  Q.  C,  Mr.  fV.  Brookt,  Q.  &,  Mr.CBnen,  and  Mr.  Lengh- 
nan,  for  the  plaintiffs,  submitted— 

First,  that  William  Delany  having  taken  ont  probate  of  the'  will,  was 
bound  to  perform  the  daties  of  executor,  and  was  answerable  for  the 
neglect  to  enter  judgment  on  the  bonds,  altbongb  he,  in  fiut,  permitted 
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his  co-execntor  to  manage  the  estate.      Powell  v.  Evans  (a) ;  Booth  ▼• 
Booth  (b) ;  Muckhw  v.  Fuller  (c). 

Secondly^  that  the  present  case  went  beyond  any  of  those  cited,  in- 
asmach  as  William  Delany  had  actually  received  a  portion  of  the 
property,  which  would  have  been  liable  to  the  judgments  if  they  bad 
been  entered  in  time,  and  that  he  was  aware  that  Bernard  and  Dennis 
Delany  were  declining  in  their  circumstances,  and  incumbering  the 
property  which  should  have  been  made  available  to  satisfy  the  plaintiffs' 
demand. 


Nov.  1839. 


SCULLY 

V. 
DELANY. 


Mr.  Pennefather^  Q.  C,  Mr.  Blackbume,  Q.  C,  and  Mr.  Sherlock^  for 
the  defendant  William  Delany — 

First,  if  there  was  any  ground  of  action  or  suit  here,  it  is  in  Francis 
O'Ryan,  sen.,  and  it  is  now  alleged  that  he  assigned  that  right  of  action 
to  the  trustees  of  his  marriage  settlement,  which  would  be  champerty. 
Francis  O'Ryan  makes  no  complaint. 

Secondly,  the  daim  here  is  barred  by  the  statute  of  limitations.  Even 
in  1822  the  claim  was  barred  by  the  statute,  and  could  not  be  revived 
by  the  deed  then  executed. 

Thirdly,  here  it  was  impossible  for  William  Delany  to  enter  judgment 
on  the  bonds  not  in  his  possession.  How  can  he  be  charged  as  for 
wilful  de&uit?    . 

Fourthly,  the  suit  is  defective,  E.  O'Ryan's  eldest  son  should 
be  before  the  Court,  E.  O'Ryan  being  devisee  of  the  other  moiety 
of  the  residue. 

Mr.  W.  Brooke^  Q.  C,  in  reply.-^There  are  legacies  unpaid,  and  the 
minor  has  a  right  to  have  the  produce  of  the  bonds  applied  to  pay  those 
legacies  in  order  to  clear  the  real  estate,  which  by  the  will  is  charged 
with  debts  and  legacies,  in  case  of  deficiency  of  personal  estate.  There- 
fore, the  statute  is  out  of  the  case.  The  minor  claims  the  real  estate 
under  the  wiil  and  not  under  the  deed  of  1822,  and,  therefore,  there  can 
be  no  champerty,  Williams  v,  Protheroe  (d).  The  statute  of  limita- 
tions cannot  apply  as  to  a  minor.  The  release  by  Francis  O'Ryan  sen. 
could  not  affect  the  rights  of  the  minor  as  tenant  in  tail. 

Lord  Chancellor. 

The  only  question  is,  whether  an  account  is  to  be  directed  of  the  sums 
received,  or  which  might  without  wilful  default,  have  been  received  ? 
It  is  contended  that  the  plaintiffs  here  cannot  be  better  off  than  Francis 
O'Ryan.  But  their  title  to  the  real  estate  is  not  under  the  deed  of  1822 ; 


(a)  6  Yes,  838. 
(c)  Jac.  198. 


(fi)  1  Be^an,  120. 

(dj  3  TouDg  &  Jer.  129. 
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r. 

DBLANY. 


Nat.  I8d9.  the  litle  of  Francis  C'Ryan  was  as  devisee  for  life  ij/i  the  reel  estate ; 
the  minor  take  under  the  will,  and,  therefore,  it  was  not  competent  to 
him  to  waive  that  accoaiit,  to  the  injnry  of  the  persons  entitled  under 
the  will.  I  think  there  is  no  resemblance  here  to  a  case  of  champerty. 
As  to  the  acquiescence  of  the  parties,  when  a  person  is  clothed  with  the 
character  of  trustee,  the  cetiiH  que  trusts  shall  not  be  affected  by  his 
acts,  except  so  for  as  they  knew  and  acquiesced. 

Then,  as  to  the  question  whether  the  party  here  is  to  be  charged  as  for 
wilful  default  ?  The  Court,  before  it  does  that,  must  have  some  ground 
laid  on  which  the  Officer  is  to  be  directed.  I  think  there  is  ground 
here  to  inquire  whether  he  has  been  guilty  of  wilful  default.  William 
Delany  is  to  be  considered  answerable  as  executor  for  all  the  duties 
which  an  executor  is  bound  to  perform ;  the  authorities  cited  go  to 
shew  that  merely  taking  probate  of  the  will  makes  him  liable.  Bat  here 
he  is  not  only  executor,  but  he  is  fixed  with  the  knowledge  of  the 
default  of  his  co-executors,  and  he  is  liable.  Francis  O'Ryan,  sen., 
has  done  several  acts  which  disentitle  him  to  such  an  account,  but 
some  of  the  debts  and  legacies  have  not  been  paid,  and  the  plaintiffs  are 
entitled  to  apply  the  produce  of  the  bonds  in  ease  of  the  real  estate  for 
the  benefit  of  the  minor,  F.  (XRyan,  jnn.  F.  (VRyan,  jun.'s,  title  is 
not  under  the  the  deed  of  1822,  but  under  the  will  of  Edward  Scolly. 

Some  of  the  facts  alleged  by  the  defendant  have  not  been  proved. 
As  to  what  passed  between  F.  O'Ryan,  sen.  and  his  father  is  not 
proved.  The  account  alleged  has  not  been  proved.  Then  it 
is  said  that  this  is  an  adventurous  suit,  but  it  appears  to  me  very 
properly  brought  before  the  Court.  It  is  a  bill  filed  after  a  reference 
whether  it  would  be  for  the  benefit  of  the  minor ;  it  was  very  fully  con- 
sidered by  Master  Townsend ;  and  the  Master  of  tihe  Rolls,  on  full  con« 
sideratien,  confirmed  his  report.  I  consider  the  bill  a  proper  one  to  be 
filed.  I  shall  direct  an  inquiry  whether  William  Delany  has  been 
guilty  of  wilful  default.  The  devisee  of  the  other  moiety  of  the  real  estate 
is  not  before  the  Court,  which  I  think  is  an  objection  to  the  bilL  I 
direct  an  account,  but  the  Master  is  not  to  proceed  until  the  devisee  of 
Che  other  moiety  is  brought  before  the  Court  by  supplemental  bill. 
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Mandatf^  December  Sd, 

RECEIVER— 5  &  6  IT.  4,  c  55— PRACTICE—VERIFYING 

AFFIDAVIT. 

Lord  SuoOy  Petitioner ;  Sir  Samuel  O'Malley,  Respondent. 

Mr.  Blacrburnb,  Q.  C,  applied  for  an  order,  that  the  affidavit  of  the       Affidavit  of 

,  1        1     .       •■    K        t^  «        .i.  .         1  .  .  agent  will  not 

petitioner  8  agent  be  adnntted,  for  the  purpose  of  verifying  the  petition,  be  admitted  to 
He  fonnd  it  was  necessary  to  obtain  a  special  order,  to  receive  the  affi-  ^^^^  sh^ri^s^ 
davit  of  the  agent.     Lord  Sligo  is  abroad.  Act,  unless  a 

strong  case  be 
made  for  dis- 

LoRD  Chancellor.  penaing    with 

oath  of  pnoci* 
I  do  not  like  to  extend  the  application  of  sommary  proceedings  under   pal. 

this  act  to  cases  where  no  affidavit  is  made  by  the  creditor  himself,  unless 

I  see  deariy  why  his  affidavit  should  be  dispensed  with.   Has  any  attempt 

been  made  to  procure  the  affidavit  of  Lord  Sligo  himself?     If  you  lay 

a  spedal  case  before  me,  to  shew  why  an  affidavit  of  Lord  Sligo  cannot 

be  had,  I  will  consider  it.     At  present  I  must  refuse  the  application. 


Thurtday^  December  ^tk. 

LUNACY— JURISDICTION. 

In  re  the  Right  Honorable  Gboroe  EJiirl  of  Kingston,  a  Lunatic. 

Daniel  Keily,  Petitioner. 

In  this  case,  Lord  Kingston,  the  lunatic,  having  died,  a  petition  was  An  order  made 

presented,  praying   the  benefit  of  a  certain  order  pronounced  in  the  matter  ma>  be 

lunacy  matter  during  the  life  of  the  lunatic  carried  into  e^ 

The  petitioner  had  been  until  lately  in  the  occupation  of  the  lands  of  the  lunatic  dies 

Bri^wn,  as  tenant  of  the  lunatic,  and  on  the  29th  May  last,  the  lunatic  pr^nou^n^ccd?^"^ 

being  then  alive,  he  presented  a  petition  to  this  Court,  entitled  in  the  

lunacy  matter,  and  thereby  stated  that  the  Rev.  Mr.  Keily  was  Parish  eellor  canmit' 

Priest  of  Mitchelstown,  and,  about  the  year  1829,  had  become  tenant  aj^^;*  the  death 

of  the  lunatic, 

from  year  to  year  of  these  lands,  at  the  rent  of  £4  an  acre,  but  that  enforce  an  or- 
when  the  first  gale  became  due,  his  Lordship  had  directed  hi«  agent  to  j^^  his  Hfe  h' 
take  £2  for  the  future  :  Mr.  Keily  having  undertaken  to  build  a  irood    leaving     been 

°  tenant  for  life 

and  the  execu- 
tion of  the  order  affecting  the  rights  of  the  remainder-man,  who  has  ente.cd  since  the 
death  of  the  lunatic. 

Tenant  for  life  having  leasing  power,  makes  an  agreement  for  a  lease,  and  afterwards 
becomes  lunatic.  By  an  order  in  the  lunacy  matter,  the  contract  for  a  lease  ordered  to 
he  executed.  Lunatic  dies.  Petition  entitled  in  the  lunacy,  praying  to  carry  order  into 
effect,  refused,  Coiirt's  jurisdiction  heing  at  an  end. 
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slated  house,  and  his  Lordship  having  declared  he  would  then  give  him 
J;he  lease  nsnally  given  on  the  estate,  namely,  three  lives  or  thirty-one 
years. 

An  entry  had  been  made  in  the  books  of  the  estate  by  order  of  the 
Earl,>  the  following  eflFect— "  Take  £2  a-year  from  the  Rev.  Mr.  Keily, 
'*  until  he  builds  a  boose  en  the  premises.** 

In  1830  his  Lordship  became  lunatic;  and  in  July,  1833,  the  Rev.  Mr. 
K^ily  clied,  having  paid  the  abated  rent  to  the  lime  of  his  death.     The 
petitioner  was  his  brother  and  administrator,  and  stated  that  frequent 
^i^vU  had  been  made  to  oblige  him  to  pay  the  £4  rent  after  the  death 
of  the  Rev.  Mr.  Keily,  which  he  had  uniformly  resisted,  continuing  to 
pay  the  reduced  rent,  and  getting  a  receipt  as  on  accoant.     The  peti- 
tioner further  stated,  that  the  receiver  in  the  lunacy  matter  distrained 
in  1 837.     The  petitioner  replevied;  and  the  proceedings  having  been 
irregular,  the  receiver  obtained  judgment  in  replevin*     In  18S8,  howe- 
ver, he  was  served  with  a  notice  to  quit,  and  in  Easter  Teraiy  1838, 
with  an  ejectment  on  the  title  ;  but  being  unable  to  take  defence,  judg- 
ment was  obtained,  and  an  habere  executed  on  2nd  September,    1838. 
The  petitioner  further  stated,  that  in  1839,  an  action  for  use  and  oc- 
cupation was  brought  against  him,  in  which  it  was  sought  to  make  him 
answerable  for  the  difference  between  the  high  rent  and  the  low ;  but 
upon  the  trial  of  that  action  at  Cork  Spring  Assises,  1839,  upon  the 
production  of  the  rentaLbooks,  the  entry  before- mentioned  having  ap- 
peared to  the  jury  sufficient  evidence  that  the  rent  was  £2  an  acre,  and 
no  house  having  as  yet  been  built,  the  defendant  obtained  a  verdict. 
The  petition  further  stated,  that  the  said  Rev.  John  Keily  had  been  pre- 
vented from  building,  for  the  short  period  he  survived  the  contract,  by 
the  lunacy  of  the  Earl ;  that  the  petitioner,  after  his  death,  was  always 
ready  to  do  so,  and  had»  in  fact,  entered  into  an  agreement  with  a 
builder  for  the  purpose,  but  those  acting  for  the  estate  repudiated  the 
contract,  and  took  several  proceedings  against  him  at  law,  by  distress 
and  otherwise,  to  recover  the  rent  of  £4<  an  acre;  and  when  he  pro- 
ceeded to  remove  some  of  the  old  buildings,  with  a  view  to  lay  the  fonn- 
dation  of  the  new,  an  action  was  brought  against  him  for  dilapidating 
the  premises.     The  petition  further  stated,  that  after  the  execution  of  the 
habere^   Lord  Kingsborough,  the  eldest  son  of  the  lunatic^  had  pot  the 
Rev.  Henry  Disney  into  possession  of  the  premises,  and  that  all  the 
petitioner's  crops,  of  considerable  valae,  were  seised.     The  petition 
prayed  that  the  petitioner  might  be  declared  entitled  to  hold  the  lands 
of  Brigown,  in  the  petition  mentioned,  for  such  term,  and  under  sack 
conditions  as  might  seem  just,  and  that  the  receiver  might  be  directed 
to  give  peticioner  possession  of  the  said  lands,  notwithstanding  the  exe- 
cution ol  ths  habere^  undertaking  forthwith  to  perfect  leases  and  recog- 
nizances and  to  lay  out  a  sum  of  £300>  which  the  said  Earl  owed  him. 
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in  building'  npon  the  premttes,  oi*  that  the  lands  should  be  set  dp  to  be 
let  for  the  osual  term  under  the  Court. 

The  matter  of  the  above  petition  was  moved  on  the  24th  June  by 
Mr.  Jckn  WeUer^  for  the  petitioner,  and  resisted  by  Mr.  Web!)ery  for 
Lord  Kifligvborongb  the  heir  at-law,  the  receiver,  and  the  Rev.  Mr. 
DiMiey ;  and,  upon  debate,  the  Court  was  pleased  to  ^ake  an  order  to 
the  fc^lowing  effect  :— 

**  It  appearing  to  the  Court,  that  in  the  year  1839  the  Earl  of  Kings* 
*<lon  agreed  to  grant  to  the  Rev.  John  Keily.  deceased,  a  leasie  of  a  lot 
'*ef  grovnd,  containing  twelve  acres  Irish  plantation  measure,  called  the 
**  house  quarter  of  Brigown,  for  three  lives  or  thirty-one  years,  at 
**  the  rent  of  £2  per  annum,  on  condition  that  the  said  John  Keily 
*'dioiild  build  on  the  premises.  Dsteiaro  petitioner,  as  the  personal 
**  representative  of  the  said  John,  entitled  to  the  benefit  of  the  said 
**  agreement)  and  to  have  a  lease  granted  to  him  for  three  lives  or 
tbirty-one  years,  to  oommence  from  the  year  1829,  and  that  petitioner 
siiovld  be  forthwith  put  into  possession  of^the  said  lands ;  and  accord- 
ingly, that  the  Rev.  Henry  I)isney  do  deliver  up  the  possession  to 
him ;  »d  that  it  be  referred  to  Roderick  Connor,  Esq.,  the  ^faster  in 
"  thie  matter,  to  inquire'imd  report  what  description  of  house  should  be 
boite  on  the  said'  premise*;  and  that  the  said  Master  should  approve 
of  a  plan  and  estimvte  for  building  the  said  house,  and  report  the  sum 
^'necoMary  tv  be  espendtod  in*  the  erection  thereof;  and  that  the  said 
**  Master  do  nominate  three  lives  who  were  in  being  at  the  time  of  the 
*'  makings  of  the  said  agreement,  to  be  named  in  the  said  lease ;  and  that 
**the  said  Master  should  settle  and  approve  of  a  proper  lease,  with  such 
**  covenants  as  ta  the  said  Master  sfaonld  seem  fit ;  and  that  the  said 
*^  Master  should  inquire  and  report  whether  the  said  Earl  was  in- 
**  debted  to  the  petitioner  in  any,  and  what  sum  of  money ;  and  if  so, 
**  wheillMr  is  would  be  proper  that  such  money  should  be  applied  in  any 
^  and  what  manner  to  the  bail  ding  of  the  said  house ;  and  that  he 
**  aliould  inquire  and  report  within  what  time  the  said  house  should  be 
**  built,  and  under  whose  superintendence.  And  in  case  the  Master 
**siioiild  find  the  said  Earl  was  not  indebted  to  petitioner  in  any  sum 
*'  of  money  sufficient  for  the  building  of  the  said  house,  then  that  the 
'*  Master  should  report  what  security  the  petitioner  should  enter  into,  to 
**  eoflsplete  the  building  of  the  said  house  within  such  time  as  the  Master 
**  sboold^approve.  And  it  was  also  referred  to  the  Master,  to  inquire  and 
**  report  what  was  the  value  of  the  crops  on  the  lands  and  premises  at 
**  Ae  tame  petitioner  was  dispossessed  by  the  execution  of  the  habere^ 
**  and  whether  the  petitioner  was  entitled  to  any  and  what  allowance  in 
«  respect  of  the  said  crops ;  and  also,  what  compensation  the  said  Henry 
"  Disney  is  entitled  to  be  paidi  by  reason  of  his  having  become  tenant  to 
**  the  said  lands,  and  of  his  delivering  up  the  same,  and  what  are  the 
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Dec.  1839.     <<  funds  of  the  said  Earl  applicable  thereto,  reserving  further  order  until 
"  the  Master  should  make  his  report'* 

Before  the  reference  to  the  Master  had  been  proceeded  with,  the 
lunatic  died,  and  the  Master  having  declined  issuing  a  summona,  on  the 
A  LUNATIC,    ground  that  he  had  no  jurisdiction,  the  present  petition  was  presented 
„      ~~         on  the  29th  November,  setting  forth  the  former  proceedings,  and  that 

Supplement  ^  i_ 

talpetUion,2d  petitioner  had  been  put  into  possession  in  August,  pursuant  to  the 
naHe^^^l'Jinu  8^1  <1  order,  and  that  the  said  Lord  Kiugsborongh  had  succeeded  his 
dead*  father  as  heir-at-law,  and  was  also  his  personal  representative,  and  pray- 

ing that  the  Master  be  directed  to  issue  summonses,  and  proceed  under 
the  order  of  June,  notwithstanding  the  death  of  the  lunatic 

/oi^X"**?/*.  '^**®  Solicitor  General,  with  whom  was  Mr.  J.  Waller  for  the  petitioner, 
doner,  now  contended,  that  the  only  question  was  one  of  jurisdiction,  and  that  the 

jurisdiction  of  the  Court  did  not  fail  upon  the  death  of  the  lunatic  (a).  In 
Ex  parteArmstrong{b),  the  petition  prayed  that  the  Master  should  make 
his  report,  notwithstanding  the  death  of  the  lunatic,  a  reference  having 
been  made  to  him  in  the  lifetime  of  the  lunatic,  to  inquire,  among  other 
things,  who  were  next  of  kin ;  and  Lord  Thurlow  said,  "  The  order 
"  does  not  abate  by  the  death  of  the  lunatic ;  any  party  may  still  prose- 
<'  cute  it,  and  take  out  the  Master's  report..  The  same  principle  is 
laid  down  in  JEx  parte  M  ^Dougal  (c).  In  that  case,  the  Master  had 
disallowed  a  claim  of  the  petitioner  for  costs,  as  attorney  for  the 
lunatic,  on  the  ground  that  the  date  of  the  lunacy,  as  found  by  the  com- 
mission, overreached  the  period  of  the  alleged  retainer.  The  petition 
prayed  that  the  claim  might  be  admitted,  or  put  in  a  course  of  trial. 
The  lunatic  died  after  the  petition  was  presented.  It  was  admitted  by 
counsel  opposing  the  petition,  that  orders  in  lunacy  might  be  made  after 
the  death  of  the  lunatic,  upon  a  report  made  previously.  Ex  parte  Grim' 
ston  (d).  But  it  was  objected,  that  where  the  report  had  not  been  made 
in  the  lifetime  of  the  lunatic,  no  such  direction  could  be  given,  as  it 
would  have  the  effect  of  administering  the  assets;  and  for  this  purpose^ 
Gametes  Case  and  Porchier*s  Case  were  cited ;  but  Lord  Erskine  said, 
**  That  in  those  cases  the  petition  was  refused,  on  the  ground  that  it  was 
<<  presented  after  the  death  of  the  lunatic,  after  the  time,  therefore^  when 
'*  the  administrator  was  entitled  to  full  possession.  But  (he  adds),  in 
« this  case  the  petition  was  presented  during  the  life  of  the  lunatic,  who 
'<  has  died  since ;  and  the  only  difficulty  is  that  pointed  out  by  the 
**  Master ;"  and  he  ordered  that  the  petitioner  should  establish  his  claim 
at  law  against  the  administrator,[adding,  **  The  question  afterwards  will 
"  be,  whether  I  have  authority  to  pay  out  of  the  assets  what  may  be 

(a)  Shelford  on  Lunacy,  p.  22.  (6)  3  Bro.  p.  C.  238, 

(c)  12  Veff.  854.  (d)  Amb.  706. 
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**  reooTered  in  that  action.  My  opinion  !•»  thai  I  have  that  anthorily  :** 
and  he  ordered  the  petition  to  be  retained,  that  the  petitioner 
might  bring  an  action,  and  that  the  sum  found  due  by  the  verdict 
ahould  be  paid  out  of  the  funds  belonging  to  the  lunatic.  These  cases 
dearly  shew  that  the  Court  has  jurisdiction,  notwithstanding  the  death 
of  the  lunatic  It  may  be  contended,  however,  that  the  Court  cannot 
now  make  an  order  to  bind  the  present  Lord  Kingston,  who  daims  as 
remainder-man,  and  that  it  should  be  open  to  him  and  the  personal  repre* 
aentative  to  dispute  such  order ;  but  there  is  no  pretence  for  this  objec- 
tioov  as  the  present  Lord  was  a  party  to  the  former  order  as  heir-at-law, 
and  is  now  administrator  of  the  late  £2arl.  Besides,  it  is  dear  he  would 
be  bound  as  heir-at-law,  and  even  a  remainder-man  is  bound,  to  make  a 
leaae  pursuant  to  a  leasing  power,  as  promised  by  the  late  E^rl,  suppoe- 
ing  he  was  tenant  for  life,  the  Court  having  dedared  him  entitled  to 
such  a  lease  against  him,  at  a  time  it  had  competent  jurisdiction.  Shan- 
nom  ▼•  Brad$ireei{a);  and  in  CoUutan  en  Lunacy  {b\  it  is  laid  down, 
'*  An  order  does  not  abate  by  the  death  of  a  non  compos ;  and,  therefore^ 
**  a  reference  directed  to  the  Master  in  his  lifetime  may  be  prosecuted, 
**  and  the  report  made  after  his  deaUi/' 


1839. 
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[LfORD  Chancbllor. — I  fear,  by  any  order  I  now  make,  I  cannot 
the  real  estate.] 


Mr.  LiUotif  Q.  C,  and  Mr.  WMer^  for  the  present  Lord  Kingston. 
— Tliere  being  a  party  now  representing  the  inheritance,  the  petitioner  Argument 
moat  file  his  bill.  Lord  Kingston  had  no  power  to  grant  such  a  lease,  mainder'tnan. 
I  admit  that  an  order  made  would  be  valid  as  far  as  the  personalty  was 
concerned,  but  the  Court  has  no  jurisdiction  to  bind  the  real  estate.  Is 
there  any  case  relating  to  real  estate,  where  the  inheritance  was  bound 
againat  a  party  representing  it,  and  ready  to  contest  the  contract  ? 

[Lord  Chancellor* — The  cases  cited  by  Mr.  SoUeUor  were  against 
persons  representing  the  estate  of  the  lunatic  after  his  death ;  but  here, 
L«ord  Kingston  is  remainder-man,  and  does  not  represent  the  estate  of 
the  lunatic] 


Mr.  Zt^Sftm.— -The  Court  loses  its  jurisdiction  over  the  realty  by  the 
lunatic's  death*  In  Perue  v.  Per$»e{c\  it  was  decided  on  demurrer, 
that  the  committee  of  the  lunatic  could  not  distrain  after  his  death  for 
the  portion  of  the  rent  due  in  the  lifetime  of  the  lunatic,  the  lunatic  hav- 
ing died  before  the  gale  day  in  the  lease. 

{a)  \  Scb.  &  Lef.  62.     And  see  Loitry  v.  Lord  Dufferin,  ante^  toI.  1,  p.  281. 
(h)  p.  318.  (f;  AIo,  &  Nap.  30. 


m 


CASES  IN  CHANCERY. 


De&lSSa 

r 

IN   RB 

KARL    OF 

KINGSTON, 

A     LUNATIC. 


[Lord  CHAKCKLLOiu-^There  wm  no  question  of  jnritdictioii  in  lli«t 
the  question  was,  wbether  the  committee  was  assignee  of  the 
tenant  fov  life  under  the  statute  ?  Is  theve  any  iaatanee  of  a  committee 
making  cognisance  as  hb  bailiff?] 

Mr.  LUtmL — In  re  Hugh  M^Mahiom  (a),  the  petition  waa  ler  leare  to 
distrain  after  the  death  of  the  lunatic,  and  jwax  Lordship  refioBed  the 
motion,  saying  yon  had  no  jurisdiction. 

[Lord  Chakcellor.-^I  think  I  cannot  act  as  against  the  reai  estate, 
Lord  Kingston  claiming  as  remainder*  man.  Tiie  only  qoesti^n  is  with 
respect  to  the  personalty;  and,  with  respect  to  that,  there  is  anace»anS 
ordered,  but  those  accooats  were  ancillary  te  the  contract  in  rehnioa  to 
the  land.] 

Mr./»  Waller,  in  reply— The  qoestien  dirides  itself  into  two  bianchesf 
first,  as  to  the  realty ;  secondly,  as  to  the  personalty.  As  te  the  reaky,  the 
cases  shew  the  Court  has  made  orders  affecting  it  after  the  death  of  the 
lunatic  In  Ex  parte  Roberts  {b)^  the  €!ottrt  compelled  theexecvtion  of 
a  conveyance  of  the  real  estate  to  the  remainder«man  by  Dr.  Finney,  who 
claimed  under  a  deed  executed  by  the  lunati<^  by  virtue  of  a  wairsmt  of 
attorney,  for  the  purpose  of  a  recovery,  to  bar  the  setdeuent  under 
which  the  remainder-man  claimed,  and  enforced  its  order  by  attach- 
ment after  the  death  of  the  lunatic  (c).  The  prindple  which  guides  the 
'Court  is  the  same  with  respect  to  realty  and  personalty.  The  Court 
can  make  no  order  ater  the  death  of  the  lunatic,  which  will  have  the 
effect  of  creating  rights,  but  it  has  jurisdiction  to  carry  out  orders  pro« 
nounoed  in  his  lifetime.  From  the  necessity  of  the  case^  the  Conri  has 
that  jurisdiction.  We  do  not  seek]  here  a  new  order;  all  wo  desire 
is,  that  that  which  was  pronounoed  in  June  should  net  lie  rescindedw 
By  that  order  the  Court,  in  terms,  declared  us  entitled  to  a  lease,  speci- 
fying the  term  and  rentf  the  reference  was  only  as  to  the  detaibi  oore- 
nants,  &c.  lliat  order  should  be  looked  upon  aa  having  given  us  an 
equitable  title,  which  the  Court  has  jurisdiction  to  carry  out  in  the 
lunacy  matter.  Sir  Anthony  Hart  said  that  he  had  jurisdiction,  after 
the  death  of  the  lunatic,  to  make  the  committee  account,  and  that  from 
the  necessity  of  the  case— >/n  re  Barry  (cQ  ^although  he  doubted  if  Lord 
Manners  was  right  in  making  a  substantive  order  to  inquire  who  were 
the  next  of  kin  and  heirs-at4aw ;  and  several  other  mattersy  after  the 
death  of  the  lunatic  In  this  caae»  the  party  is  without  remedy,  unkas 
the  Court  will  carry  out  its  own  order;  the  agreement  being  such,  that 


(a)  5  Law  Rec.  168. 
(c)  Shelford,  23. 


(6)  3  Atk.  308. 
(d)  1  Moll.  414. 


IN   RB 

EARL  OP 
KINGSTON, 
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it  cannot  be  eiifbroed  in  a  Conrt  of  Equity,  the  origiiHil  order  having  jy^^  1839. 
been  made  by  the  Court  exercising  its  jurisdiction  as  landlord.  It  would 
seem,  that  in  the  case  in  Jfe/lsy,  the  petition  bad  not  been  presented  in 
the  lifetiipe  of  the  lunatic ;  for  if  it  had,  Ex  parte  Arm»tr<mg  {a)  would 
have  been  completely  in  point,  and  yet  that  case  was  not  cited .  The  x  lunatic 
remainder^man  is  bound  by  the  order  of  June.  Shannon  v.  Bradsireet  (6). 
Besides,  he  appeared  on  the  motion,  and  resisted  it.  He  has  now  no 
new  case ;  that  order  has  been  acted  upon  so  far  as  to  put  us  into 
possession,  and  the  effect  of  refusing  the  present  application  will  be  to 
divest  ua  of  our  title ;  whereas,  if  the  order  is  carried  out,  and  the  lease 
executed.  Lord  Kingston  can  try  the  validity  of  that  lease  by  ejectment. 
As  to  the  personalty,  the  order  of  June  directs  the  Master  to  inquire 
whether  the  late  Earl  was  indebted  to  the  petitioner  in  in  any  and  what 
sum  of  money^-(this  was  very  similar  to  the  inquiry  directed  in  Sx parte 
M^Daugal)  (c)  —and  also  as  to  the  value  of  the  crops  seized  at  the  time  of 
theexecation  of  the  Aa^r0,and  whether  the  petitioner  \fa8  entitled  to  any 
oompensatioB  for  those  crops,  and  what  are  the  funds  of  the  said  Earl 
applicable  thereto.  Now,  these  are  matters  of  reference  not  necessarily 
connected  with  the  lease,  especially  the  latter,  which,  I  submit,  affects 
merely  the  personalty,  and  is  premely  similar  to  Ex  parte  M^Dougal^ 
except  that,  in  that  case,  the  Chancellor  thought  it  was  necessary  to 
ascertain  the  existence  of  the  debt,  by  directing  an  issue  at  law.  Here, 
that  fact  can  be  better  ascertained  before  the  Master.  As  to  the  cases 
cited  by  Mr.  Litton^  they  do  not  apply.  The  case  of  Perae  v.  Persse 
was  upon  the  statute  23  &  24  G*  3,  c.  46,  for  the  apportionment  of 
rent,  where  the  tenant  for  Hfe  dies  before  the  gale  day,  and  the  remedy 
is  given  either  to  the  personal  representative  or  assignee  ;  and  the  Court 
hekt  that  the  defendant  could  not  justify  as  assignee  under  that  act, 
because  no  part  of  the  lunatic's  estate  is  conveyed  to  the  committee,  who 
had  no  interest  except  as  bailiff;  an  authority  which  ceased  with  the  life 
of  the  loaatic.  As  to  the  case  of  Bugh  M^Mahon^  the  petition  was  pre- 
sented after  the  death  of  the  lunatic,  for  liberty  to  distrain  for  rents  due 
in  his  lifetime,  and  to  receive  which  the  administrator  had  a  present 
light ;  but  the  application  could  not  be  supported,  all  the  authorities 
requiring  the  petition  to  be  presented  in  the  lifetime  of  the  lunatic,  to 
^vethe  Court  jurisdiction.  I  submit  we  are  clearly  entitled  to  the  refe- 
rence wUh  respect  to  the  compensation  for  the  crops. 

Lord  Chancellor. 

The  question  is,  whether  I  have  jurisdiction  to  make  any  order  after 
the  death  of  the  lunatic,  with  respect  either  to  the  realty  or  personalty  ? 

(fl)  3  Bro.  C.  C.  238.  (6)  1  Sch.  &  Lef.  52. 

(r)  12  Ves.  384. 
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Dee.  1839.     I  should  feel  great  difficulty  in  saying  the  Court  had  no  jorisdiction  Co 

'^^^>r*^       carry  ont  its  order  after  the  death  of  the  lonatic ;  hot  how  can  I  bind 

a  remainder-man  by  an  order  made  in  the  lifetime  of  the  tenant  for  life  ? 

EARL  OF  ^ 

KINGSTON      I  ^^^^  ^  cannot  do  so.     It  is  said  this  lease  would  be  contrary  to  leasing 
A   LUNATIC,   powers :  that  question,  however,  was  not  raised  in  the  lunacy  matter.    I 

have,  therefore,  had  no  occasion  to  decide  it  I  regret  that  the  petitioner 
should  suffer  by  the  death  of  the  lunati<^  as  I  felt  he  was  entitled  to  the 
protection  of  this  Court,  and  the  order  I  made  in  June  was  well 
considered  at  the  time.  I  thought  great  injustice  would  be  done,  if  the 
petitioner  was  not  relieved ;  but  I  have  no  doubt  that  the  death  ai  the 
lunatic  terminates  my  jurisdiction  as  to  the  real  estate.  Then,  as  to  the 
personal  estate,  the  part  of  the  reference  with  respect  to  it  I  cannot  con- 
sider as  unconnected  with  that  which  has  respect  to  the  realty.  It  is 
part  and  parcel  of  the  same  inquiry — ^first,  as  to  the  terms  of  the  agree- 
ment ;  and  secondly,  how  it  was  to  be  carried  into  effect.  I  most, 
therefore,  reluctantly  refuse  this  application,  but  without  oosta,  and 
without  pnjudice  to  the  plain ti£P  taking  such  proceedings  as  he  may  be 
advised. 


Friday^  December  6M. 

RBPLBVIN— PRACTICE-.ABU8B  OF  PROCESSw 

CoMERFORD  in  Replevin  v.  Blakb  and  Doolan. 

To  warrant  a   A  WRIT  of  replevin  had  issued  in  this  case  at  the  suit  of  Comerford, 
Fnga  writ  of  directed  to  the  sheriffs  of  the  county  of  the  town  of  Galway.     The 

replem      he   sheriffs  had  executed  the  writ,  and  had  deprived  the  defendant  Blake  of 

should      have  .  * 

been  in  clear   the  possession  of  119  blocks  of  Marble,  mentioned  therein,  and  had 

^  ^^wron  d«ii^®^  ^^^  to  ^^0  plaintiff  Comerford  on  his  entering  into  the  usmd 

of  the  thing  re-    securities. 
pleyied  at  the 
time  of  the  al- 
leged taking.         i^r.  Keatinge,  Q.  C.  (with  whom  were  Mr.  W.  Brooke,  Q.  C,  and  Mr. 


Where  a  party  H,  Hughes),  now  moved  on  behalf  of  the  defendant  Blake,  that  the  writ 
re  l^n'^nder  *^^°^^  ^^  quashed,  and  that  the  plaintiff  Comerford  should  be  attached 
improper  cir-  as  for  contempt,  in  having  issued  the  writ  under  the  circumstances  stated 
wiUbe attoch^  '^^  ^^®  affidavits,  and  also  that  the  1 19  blocks  of  marble  should  be 
ed  for  his  con-  ordered  to  be  restored  to  the  defendant  Blake.  Theaffidavits  in  support  of 
will  be  quash-  the  motion  stated  that  for  several  months  previous  to  the  month  of  April 
*ood  Td  red  '"'»  ®"®  Doolan  had  been  working  at  the  quay  of  Aaghlingham,  adjoin- 
to  be  restored,  ing  the  town  of  Cralway,  and  that  he  had  carried  upwards  of  120 

blocks  of  marble  to  the  Wood  quay  of  Galway,  where  they  had  remained 
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for  some  tinifl  ready  fur  sale  and  exportation.  The  affidavits  further 
stated,  that  in  the  middle  of  the  month  of  June,  John  Francis  Blake 
received  advice  from  New  York  of  an  opportunity  having  occurred  of 
effecting  a  sale  there  of  a  quantity  of  marble ;  and  on  the  30th  of  June 
he  concluded  a  contract  with  the  said  Doolan  for  the  purchase  of  200 
tons  of  marble  for  the  sum  of  £410,  £80  of  which  was  paid  on  account 
on  the  Ist  July.  Blake  then  caused  the  blocks  to  be  branded  with  the 
initials  of  his  name  in  large  and  conspicuous  characters.  The  affidavits 
farther  stated,  that  on  the  5th  July  a  replevin  was  issued  at  the  suit  of 
Henry  Comerford,  and  that  by  virtue  of  that  replevin  Blake  was 
deprived  of  119  blocks  of  the  marUe,  and  that  immediately  afterwards 
Comerford  shipped  a  quantity  of  marble  to  New  York,  upon  his  own 
account.  The  affidavits  of  Messrs.  Comerford,  Ireland,  and  Blakenay 
stated,  that  on  the  2nd  of  April,  1837,  Thomas  Gerald  Bateman  exe- 
cuted a  deed  of  assignment  to  Comerford  of  the  marble  at  the  Wood 
qnay  of  Galway,  and  at  the  quarry,  for  good  and  valuable  consideration, 
being  certain  debts  due  by  Bateman  to  Comerford.  The  trusts  of  the 
assignments  were,  after  payment  of  these  debts  to  pay  the  balance  of 
the  proceeds  of  the  marble  to  Bateman  ; — Comerford's  affidavit  further 
stated,  that  in  some  days  after  the  execution  of  that  assignment,  Bate- 
man gave  him  the  possession  of  the  marble,  and  that  he  continued  in 
the  possession  thereof  until  the  Ist  of  July,  when  Mr  Blake  branded 
same  with  his  own  initials,  and  he  admitted  that  he  had  thereupon  on 
the  5th  of  July  issued  a  replevin  to  restore  him  to  the  possession  of  the 
marble;  it  further  appeared,  that  on  the  11th  of  June,  Bateman  61ed 
a  bill  against  Doolan  for  an  injunction  to  restrain  him  from  selling  the 
marble  already  raised,  or  quarrying  any  more ;  and  by  that  bill 
and  the  affidavit  verifying  it,  Bateman  alleged  that  Doolan  was  then  in 
possession  of  the  marble  both  at  the  quarry  and  at  the  Wood  quay,  and 
that  he  bad  before  the  date  of  the  filing  of  the  bill  and  affidavit,  sold  a 
quantity  of  the  marble,  and  applied  the  produce  to  his  own  use.  Bat**- 
man  had  also  served  an  ejectment  as  of  Trinity  Term  last,  for  the 
purpose  of  putting  Doolan  out  of  possession  of  the  quarry.  Mr. 
Kmtinge,  after  stating  the  foregoing  facts  from  the  affidavits,  submitted 
that  they  disclosed  a  clear  case  of  an  abuse  of  the  process  of  the  Court. 
A  writ  of  replevin  cannot  properly  issue,  unless  the  party  issuing  it  was 
in  undisputed  possession  of  the  property  when  the  alleged  taking  oc- 
curred.    If  it  be  issued  under  anv  other  circumstances  it  is  an  abuse  of 

m 

the  process  of  the  Court,  and  the  writ  will  be  quashed,  Ex  parte  Chant' 
berlain  (a)  ;  Shannon  v.  Shannon  (ft) ;  and  M'  Carthy  v.  Maguire  (c). 


Dee.  1839. 


COMERFORD 
V. 
DLAKB. 


(  )  1  Soh.  &  T.ef.  320. 


(')  Ibid.  324, 


(  )1  Moll.  4/. 


2    A      t 
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Dec,  1 839.  Mr.  Monahan^  with  whom  was  Mr.  Fitzgibhon^  for  the  pUiintiff  Comer* 
ford. — This  is  really  an  application  calling  on  the  Coort  to  decide  upon 
affidavits,  the  question  which  is  to  he  tried  by  the  jury  when  the  action 
Bi.AKR.  of  reph^vin  conies  to  trial.  The  question  for  the  jury  will  be,  whether 
these  blocks  of  marble  are  in  fact  the  property  of  Coinerford  or  Blake  ? 
In  Farrell  v.  Beresford  (a),  Lord  Manners  decided  that  where  there 
was  a  fair  legal  question  to  be  decide<l,  a  writ  of  replevin,  issued  for  the 
purpo<se  of  trying  it,  is  not  to  be  qnashed.  Replevin  is  a  reniedy 
frequently  adopted  to  try  a  right  of  property ;  Co,  Litt.  14<5-6 ;  2  Siark, 
on  Ev.  7 1 4. 


Fridfiy^  December  6lh. 

Lord  (^hancellok. 

Under  the  circumstances  of  this  case  I  think  the  case  of  Shannon  v. 
Shannon  must  govern  the  practice  f»f  the  Court.     It  is  true  thai  the 
writ  of  replevin  is  applicable  to  other  cases  than  that  of  distress  for 
rent,  but  it  should  be  used  with  caution,  and  the  party  who  issues  it 
d(»es  so  at  his  peril,  for  if  it  should  turn  out  that  the  writ  was  issued 
under  improper  circumstances,  he  is  punishable   for  his  contempt  in 
suing  out  a  writ  of  replevin,  and  under  color  of  it  depriving  the  party 
in  possession  of  that  possession  which  gives  him  a  prima  facie  right  of 
property.    The  replevin  throws  upon  the  defendant  the  onus  of  proving 
the  property  in   himself,  and  unless  the  person  issuing  the  writ  had  an 
unqualified  and  unequivocal  possession,  he  has  no  right  to  throw  that 
onus  upon  his  adversary   by  resorting  to  that  remedy,   when  other 
remedies,  such  as  an  action  of  trover  or  case,  are  rpen  to  him.      In  the 
present  case  some  litigation   had  taken  place  between   Bateman  aud 
Doolan  as  to  the  pos^i^ssion  of  the  quarry,  and  in  Bateman's  affidavit  filed 
on  the  IBtli  of  June  (subsequent  by  several  weeks  to  the  assignment  to 
Comerford),  he  (Bateman)  alleged  that  Doolan  was  then  in  possession 
of  the  marble  at  the  Wood  quay  in  Gal\vay,and  nothing  has  been  brought 
forward  to  shew  that  from  the  18th  June  to  tlie  1st  of  July,  when  the 
possession  was  taken  by  Blake,  any  act  of  ownership  as  to  the  marblo 
had  been  exercised  either  by  Bateman  or  by  Comerford.     The  posses- 
sion of  Comerford  in  April  was  at  best  equivocal,  and  in  such  a  case 
tlie  party  had  no  right  to  resort  to  the  summary  process  of  replevin. 
1  am  bound  to  say,  that  I  consider  the  issuing  of  the  writ  in  the  present 
case  an  abuse  of  the  process  of  the  Court.     The  writ  must  be  quashed^ 
1  shall  also  award  an  attachment  against  Comerford  for  his  contempt, 
but  the  attacliment  is  not  to  issue  until  further  orders ;  and  let  Mr. 
Comerford  pay  Mr.  Blake  the  costs  of  the    motion,  and  return    forth- 

(a)  1  Ball  &  6.  328. 
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with  ibat   portion  of  rtie  marble  which  is  now  forthcoming,  and  refer     Dec.  1831). 
it  to  the  Master  to  ascertain  the  amount  of  the  compensation  to  which 
Af r.  Blake  is  entitled  by  reason  of  his  being  deprived  of  the  marble,  and 
let  Comerford  pay  the  amount  of  the  compensation,  when  ascertained, 
and  the  costs  of  the  defence.* 


COMt:F{FORD 
BLAKE. 


*  When  the  sheriff  comes  to  exe- 
cute a  writ  of  replevin,  his  power 
to  proceed  may  be  pnt  an  end  to 
by  the  defendant  claiming  property 
in  the  goods.     If  the  sheriff  pro- 
ceeds to  take   possession    of  the 
goods  after  such  claim  has  been 
made,  he  is  a  trespasser,  and  an 
action  lies  against  him  ;  Leonard 
T.  Siacey^  6  Mod.  69 ;  and  in  such 
action  the  claim  or  notice  of  pro- 
perty is  the  sole  issue,  per  Holt, 
C.  C.,   ihidL      This   also   appears 
from  the  form  of  the  original  writ, 
de  proprietate  probanda^  which  re- 
cites that  where  a  claim  of  pro- 
perty has  been  made,  goods  **  can- 
''  not  be  replevied  by  the  law  and 
**  custom  of  England."  The  words 
of    original   writs    are   of    great 
authority  in  shewing  what  is  the 
law  ;  Liitt  sec.  1 22 ;  Co.  Litt  93,  b. 
Bat  although  the  defendant  may 
by  merely  making  a  claim  of  pro- 
perty, incHpacitate  the  sheriff  from 
proceeding  under  the  writ,  it  is  an 
indictable   offence   to   make   such 
daim  falsely ;  Co.  Litl.  145^^     If 
the  authority  of  the  sheriff  be  thus 
suspended  by  a  claim  of  property, 


he  makes  a  return  npon  the  writ 
to  that  effect,  and  thereupon  a  writ 
de propridaie probanda  issues  to  try 
in  whom  the  right  is :  see  the  form 
of  this  writ  in  Tidds  Appx.^  chap. 
42,  sec.  20.  It  does  not  appear  from 
the  report  of  Shannon  v.  Shannon^ 
that  Lord   Redesdale's  attention 
was  directed  to  the  law  in  respect 
to  these  two  writs,  and  it  may  per- 
haps be  asked,  whether  the  defen- 
dant in  the  writ  of  replevin,  not 
having  thought  proper  to  make  a 
claim  of  property,  or  not  venturing 
to  incur  the  penalty  of  making  a 
false  one,  must  not  be  taken  to 
have    elected  to  try  the  question 
npon  the  writ  of  replevin  ?     The 
precedent    established    by    Lord 
Redesdale,   enabling  a  defendant 
in    replevin   to   come   and   quash 
the  writ  and  attach  the  plaintiff, 
when  he  might  have  got  rid  of  the 
writ  by  simply  making  his  claim 
to  the  sheriff,  is  calculated  to  deter 
any  but  a  very  reckless  plaintiff 
from  resorting  to  replevin  as  a  re- 
medy in  any  case  but  that  of  a 
distress  for  rent. 
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Monday,  December  Aih, 

SPECIFIC  PERFORMANCE ABANDONiMENT   OF  CON- 

TRACT— PRACTICE— PLEADING— EVIDENCE. 

Garrett  v.  Lori>  Besborouoh. 


Where  there  BiLL  for  specific  performance.  The  defence  relied  on  was  an  abandon- 
contract  for^a  inent  of  the  contract  by  the  plaintifi^.  The  questions  discussed  at  the 
lease,  the  in-    hearing  were,  first,  whether  the  facts  proved  amounted  to  an  abandon- 

strumentbeiTifT  ^  t         i      i  .      ,  .  .       . 

perfect  in  all   ment  of  the  contract ;  secondly,  whether  a  certain  deposition  in  the  cause 

the  tenant  had  ^^^^  ^^  ^^^^  ^^^  ^'*^  purpose  of  proving  that  the  plaintifp  had    in  a 

held  under  it,  conversation  with  an   under- agent  of  the  defendant  admitted  that  he 

oouLTht       and  ^^^^  abandoned  the  contract,  the  conversation  deposed  to  not  having 

obtained  a  re-  been  alleged  npon  the  pleadings. 

ductionofrent,  ,  ijiii  i  t         ^   /^      \       % 

and  being  in        The   plaintiff  8  father  had   held   under   the  defendants  ancestors 
r  bi uTms'it'  ^^^  many  years,  certain  lands  in  the  Co.  Carlow,  under  a  lease  which 

expired  with  his  6wn  life  in  1818.  His  son,  the  present  plaintiff,  con- 
tinued in  possession,  and  in  the  month  of  November  in  that  year,  made 
a  proposal  in  writing  to  the  land-agent  of  Lord  Besborough,  for  a  lease 
of  160  acres  of  the  lands,  for  one  life  or  21  years,  whichever  should  last 
longest,  at  a  rent  of  £216  a-year. 

This  proposal  was  accepted  by  the  land>agent,  and  subsequently 
ratified  by  the  defendant.  The  plaintiff  under-let  the  lands,  bis 
tenants  remained  in  possession,  and  he  continued  to  pay  rent  under  that 
agreement. 

In  the  year  1821  the  plaintiff  applied  for  a  reduction  of  rent,  in  con- 
sequence of  the  pressure  of  the  times,  and  the  rent  was  accordingly 
reduced  to  £180  a-year.  In  1823  a  lease  and  counterpart,  in  pursuance 
of  the  original  agreement,  were  executed  by  the  defendant.     In   1826 


to  80  heavy  a 
rent,  omitted 
to  call  for  the 
execution  of  a 
lease  during 
several  years, 
while  the  land- 
lord was  will- 
ini^  to  grant  it, 
he  cannot 

afterwards, 
when  the  land- 
lord 8erve:<  a 
notice  to  quit, 
fall  back  on  the 
c  ntract  and 
enforce  the 
(  xer  ulion  of  a 
lease. 


Where      a 


tenanthas  held  the  defendant's  son,yisf;ount  Duncannon,  having  been  given  the  manage- 
ment of  the  defendant's  estates  in  Ireland,  was  applied  to  in  London  by 
the  plaintiff  to  compound  with  him  for  the  arrears,  and  to  execute  a 
lease  at  the  reduced  rent. 

[  Verbal  admissions  by  the  plaintiff  of  an  abandonment  of  the  agreement 
were  relied  on  by  the  defendant.  A  conversation  was  stated  to  have 
talvon  place  in  the  year  1826,  between  the  plaintiff  and  an  under-agent 
of  the  defendant  named  Patrick  Walsh,  who  deposed  in  the  cause  that 
in  two  several  conversations  with  the  plaintiff  at  that  period  in  London, 

vy  !it,  and  the    du^  plaintiff  admitted  that  he   had  come  over  to  ask  for  a  lease  at  the 

]:iU(llord  o^,i:lit 
not  to  com- 
mence dealings  with  the  under-tenants  in  occupation  of  the  lands  until  he  has  recovered 

&t  law. 

For  the  observations  of  the  Lord  Cl>auc€lhr  on  the  question  of  Ericfence  sec  posf, 
fp    1^3,  Ct  ycq. 


lands  under  an 
ngrei-ment  for 
a  lease,  and 
the  landlord 
cnn^ider^  t'nat 
the  ion:<nt  bus 
al>and'>ned  or 
forlelicd  hirt 
rii'Iitrf  under 
tlje  coiittaet, 
the  pr lichee  in 
Ireland  i''  to 
br'iur  <  n  iv't'  - 


OARRETT 


GASES  IN  CHANCERY.  181 

redaoed  rent,  and  that  Lord  Dancannon  had  refosed  to  grant  anj  gach  Dec.  1839. 
lease^  bnt  permitted  him  to  remain  in  possession  as  tenant  from  year  to 
year,  at  a  rent  still  farther  reduced  to  £160  British,  and  that  the  plaintiff 
farther  admitted  that  he  had  refused  to  execate  the  lease  which  had  besborouoh 
been  already  prepared  and  executed  by  the  defendant  in  1823,  pursuant 
to  the  agreement,  the  rent  being  too  high ;  Patrick  Walsh  farther 
deposed,  that  in  consequence  of  this  conversation  he  entered  the  plain- 
tiff's name  in  the  defendant's  rental,  and  always  considered  him  as 
tenant  from  year  to  year,  and  filled  up  his  receipts  in  the  form  usual  on 
the  estate  for  tenants  from  year  to  year. 

The  reading  of  the  above  deposition  was  objected  to  by  the  plaintiff. 
The  abandonment  of  the  contract  and  refusal  to  execnte  the  lease 
had  been  put  in  issue  in  general  terms  by  the  answer ;  but,  these  con- 
versations which  were  relied  on  as  the  evidence  of  those  facts  were  not 
referred  to  or  stated  in  the  pleadings.  The  deposition  was  read,  subject 
to  the  objection,  and  the  cause  was  finally  decided  by  the  Chancellor  on 
evidence  exclusive  of  the  above  deposition.     See  post^  p.  183.] 

Lord  Duncannon  deposed  in  the  cause,  that  while  acting  for  the 
defendant  he  had  agreed  to  allow  the  plaintiff  to  remain  in  possession, 
as  tenant  from  year  to  year  at  the  reduced  rent,  and  had,  at  the  same 
time,  received  a  sum  of  £50  as  a  composition  for  £200  and  upwards 
of  arrears. 

Some  of  the  under*  tenants  deposed,  that  after  the  service  of  the 
notice  to  quit,  about  October  1835,  they  applied  to  the  plaintiff  for 
directions,  and  he  told  them  that  he  had  no  title  to  the  lands,  and  was 
at  the  mercy  of  Lord  Besboroagh. 

The  plaintiff  relied  on  the  lease  and  counterpart  executed  in  1823, 
and  the  admission  of  the  contract  by  the  defendant  in  his  answer,  as 
conclusive  evidence  of  the  agreement.  He  also  relied  on  receipts  at 
the  rate  of  £160  a-year,  given  by  the  land-agent  of  the  defendant,  in 
in  which  the  words  "  abated  rent"  appeared.  The  deposition  of  Peter 
Walsh,  formerly  a  land»agent  of  the  defendant,  and  who  bad  been  dis- 
continaed  in  1826,  was  read  on  behalf  of  the  plaintiff,  and  he  gave 
evidence  of  the  contents  of  the  original  proposal,  and  the  execution  of 
the  leases  in  pursuance  of  it,  and  deposed  to  his  being  present  at  a  con- 
versation in  London  between  Lord  Duncannon  and  the  plaintiff,  in 
which  the  reduction  of  the  rent  was  the  subject  of  conversation,  and  that 
on  that  occasion  there  was  no  agreement  that  the  plaintiff  should  become 
tenant  from  year  to  year.  He  admitted  that  there  was  a  subsequent 
coversation  at  which  he  was  not  present. 

At  the  expiration  of  the  notice  to  quit,  the  defendant  went  to  the 
lands  and  obtained  attornments  from  the  tenants,  and  was  paid  all 
rents  which  subsequently  accrued  due.  It  was  proved  by  the  defendant 
that  the  plaintiff  had,  since  the  16th  August  1832,  when  Lord  Stanley's 
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Dec,  1839.     Act  came  into  force,  refused  to  pay  the  tithe  composition,  and  tlie 

^•^^^y^^^       defendant  was  applied  to  and  sabseqnently  paid  it.     This  was  relied  on 

^^  by  the  defendant  as  proof  that  the  plaintiff  considered  himself  as  tenant 

BB8BOROUGH   from  year  toi  year.     The  plaintiff,  howeyer,  insisted  that  neither  he  nor 

the  defendant  were  the  persons  bound  to  pay  the  tithes  under  that  act, 
inluimuoh  as  the  lands  were  in  the  possession  of  under-tenants,  who 
were  examined,  and  claimed  to  hold  their  respective  portion  of  the  lands 
under  the  plaintiff,  by  virtue  of  agreements  entered  into  prior  to  the 
16th  August,  1832. 

Mr.  LiUon,  Q.  C  Mr.  Brewster,  Q.  C,  and  Mr.  WaU  for  the 
plaintiff. — Here  the  plaintiff  has  remained  in  possession  from  1826  to 
May  1 836,  paying  the  abated  rent  There  is  no  sufficient  evidence  of 
the  abandonment  of  the  agreement  or  the  refusal  to  execute.  The  only 
evidence  is  Patrick  Walsh,  who  speaks  to  admissions  in  a  conversation 
not  put  in  issue  by  the  answer,  and  which  are,  therefore,  inadmissible 
in  evidence  against  the  plaintiff;  Blacker  v.  Phepoe  (a) ;  Fitzgerald  v. 
a  Flaherty  {h) ;  Mulholland  r.  Hendrick  (c) ;  Hall  y.  MaUby  (d). 
Lord  Duncannon*s  testimony  is  consistent  with  the  case  we  make  on 
behalf  of  the  plaintiff. 

Mr.  Penne/atheTf  Q. C,  Mr.  Warren,  Q.  C,  and  Mr.  Sauue,  for  the 
defendant,  contended,  j^r«^,  that  there  was  sufficient  evidence  of  aban- 
donment without  the  deposition  of  Patrick  Walsh,  and,  secondly*  that 
the  fact  of  abandonment  of  the  contract  and  refusal  to  execute  the  lease 
having  been  put  in  issue  by  the  answer,  it  was  unnecessary  to  pat 
specially  in  issue  the  evidence  by  which  those  charges  were  to  be  sup- 
ported, and,  therefore,  that  the  deposition  of  Walsh  was  admissible. 


Lord  Chancellor. 

The  bill  in  this  cause  was  filed  in  1837,  praying  a  specific  execution 
of  a  written  agreement  for  a  lease  entered  into  between  the  plaintiff  and 
Lord  Besborough,  in  November  1818.  The  agreement  is  quite  distinct 
in  its  terms  and  perfect  in  all  its  parts.  Certain  lands,  containing  160 
acres,  are  agreed  to  be  demised  at  a  rent  of  £216,  for  a  term  which  is 
specified.  There  is  no  doubt  un  that  part  of  the  case.  But  the  question 
has  been  raised  for  my  consideration,  whether  tlie  party  who  has  filed 
this  bill  is  now  entitled  to  seek  specific  performance  of  that  contract  ? 
A  second  question  has  been  raised,  as  to  the  admissibility  of  the  evidence 
of  Patrick  Walsh.  He  deposes  to  a  conversation  held  by  the  plaintiff, 
admitting  that  he  himself  had  repudiated  the  contract ;  the  fact  of  such 


(a)  1  MoU.  358. 
(€)  I  Moll.  360. 


(b)  1  Moll.  361 . 
(d)  6  Price,  210. 
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admission  is  not  pot  in  issue,  but  the  fact  of  refusal  to  abide  by  the 
contract  is;  and  it  is  contended,  that  the  evidence  of  Patrick  Walsh  must 
be  rejected,  on  the  authority  of  several  cases  which  have  been  ciled.  If 
it  wero  necessary  to  decide  whether  such  evidence  is  or  is  not  admis- 
sible on  the  pleadings  as  framed,  it  would  require  further  argument 
before  I  would  decide  a  question  so  important.  The  grounds  of  my 
judgment  in  this  case  are  independent  of  the  evidence  which  is  thus 
brought  into  question.  But  the  point  which  has  been  raised  with  regard 
to  the  admissibility  of  that  evidence,  is  one  of  great  practical  importance, 
and  I  have  felt  it  my  duty  to  look  carefully  into  the  cases  which  have 
been  cited  on  the  point,  although  it  is  not  necessary  for  me,  in  the  pre- 
sent instance,  to  decide  it.  The  authority  of  Sir  A,  Hart  is  relied  on  to 
shew  that,  under  the  circumstances  of  this  case,  the  deposition  of  Pa- 
trick Walsh  is  not  admissible  in  evidence.  The  authority  of  Sir  A. 
Hart  is  very  great,  and  deserving  of  the  utmost  attention  from  me ; 
his  opinion  has  the  greatest  weight  with  me ;  but  I  must  examine 
the  ground  on  which  that  opinion  is  founded.  It  does  not  appear, 
from  the  cases  cited,  that  Sir  A.  Hart  has  actually  decided  the  point 
in  any  case  except  one,  MulhoUand  v.  Hendrick{a)\  and  that  was 
a  case  where  the  admission  relied  on  was  an  admission  of  fraud.  I 
have  attentively  considered  that  distinction,  and  I  own  that  1  am  not 
able  to  come  at  the  principle  on  which  the  case  of  an  admission  of  fraud 
is  distinguished  from  any  other.  Sir  A.  Hart's  reasoning  is  this  : — 
He  says,  '*  Fraud  is  not  a  fact,  but  a  conclusion  of  law  deduced  from 
"  facts.  Therefore,  a  charge  in  the  bill  of  fraud  is  not  putting  in  issue 
**  a  factr  but  only  an  inference.*'  I  do  not^understand  the  practical  appli- 
cation of  this.  We  never  hear  of  a  bill  charging  fraud  in  mere  general 
terms  ;  facts  are  always  stated,  from  which  the  inference  of  fraud  is  to 
be  drawn.  I  canpot  see  how  the  circumstance  that  fraud  is  not  a  fact 
applies.  Then,  besides  the  cases  on  fraud,  there  are  cases  of  admis- 
sions, where  there  is  no  charge  of  fraud  in  the  case,  and  some  of  the 
dicta  attributed  to  Sir  A.  Hart  seem  to  go  ^ihe  length  of  say- 
ing, that  in  every  such  case  the  fact  must  be  put  in  issue.  I  do  not 
collect  from  the  report  what  is  the  degree  of  certainty  with  which  the 
fact  is  to  be  put  in  issue.  Does  it  mean  merely  that  it  ought  to  be  put 
in  issue,  that  there  was  such  an  admission  ?  That  would  not  meet  the 
mischieK  Then,  are  the  circumstances  also  to  be  stated  ?  I  do  nut  find 
any  case  going  that  length.  I  shall  advert  to  one  or  two  of  the  cases 
referred  to.     Those  relied  on  are  MulhoUand  v.  Hendrick  (a)  and  Far- 

reil  v. (6).     In  the  first  of  these  cases,  it  was  objected  by  the 

plaintiff,  that  the  fact  of  fraud  was  not  distinctly  put  in  issue.     In  that 
case,  haw  it  was  that  the  fraud  was  charged,  or  how  it  was  confessed. 


Dec.  1839. 
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The  principle 
is  not  clear  ou 
which  admis- 
sioiiB  of  fraud 
are  distin- 
guished from 
other  admis- 
sions, in  the 
case  of  JUtt/. 
hoUand  T. 
Hendrick,  1 
MoU.  359,  so 
as  to  make  it 
more  neces- 
sary in  plead- 
ing to  put  one 
sort  of  admis- 
sion in  issue 
than  another. 


(u)  I  MoU.aer. 
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It  attaint)  the 
the  ende  of 
justice  to  let 
the  rejection  or 
admission  of 
evidence  in 
equity  objected 
to  on  the 
ground  of 

being  imper- 
fectly put  in 
issue  in  the 
pleadings,  rest 
on  the  particu- 
lar circum- 
stances of  each 
case, subject  to 
the  exercise  of 
the  discretion 
of  the  Court  to 
direct  further 
inquiries. 


does  not  appear.  I  cannot  see  the  practical  application  of  that  case ; 
and  Lord  Chancellor  Hart  seems  to  rely  on  his  doing  no  injury  to  the 
party  by  rejecting  the  evidence.  In  the  second  case,  it  was  deposed  that 
the  defendant  had  admitted  that  he  had  defrauded  the  plaintiff;  and  this 
evidence  was  rejected  altogether,  although,  in  the  first  case,  Sir  A.  Hart 
said  he  never  would  decree  on  a  confession,  without  sending  the  case  to 
law  for  further  inquiry.  Therefore,  the  party  would^not  have  been  damni- 
fied, even  if  the  evidence  had  been  received.  Then,  the  reasons  given 
by  Sir  A.  Hart  in  the  second  case,  would  seem  to  apply  to  all  cases, 
whether  of  fraud  or  not;  for  he  says,  "  If  a  stranger  be  admitted  to 
»<  swear  to  a  conversation  between  him  and  the  defendant,  and  no  oppor- 
'<  tunity  is  given  to  the  defendant  to  deny  that  any  such  occurrence 
"passed,  no  man  would  be  safe."  This  may  be  very  true,  but  it  is 
equally  true  of  every  case  as  of  a  case  of  fraud.  Another  case  has 
been  cited  from  the  Exchequer  in  England,  HcUl  v.  Maltby  (a).  That 
case  is  not  a  decision,  but  merely  a  dictum  of  Chief  Baron  Richards,  a 
highly  respectable  authority  ;  but  in  that  case  the  value  of  that  dictum 
is  diminished  by  the  circumstance,  that  Chief  Baron  Richards  was  under 
the  impression  that  the  point  had  been  ruled  by  Lord  Eldon  in  Evams 
▼.  Bicknell  (b).  But  in  Mulholland  v.  HendricK  Sir  A .  Hart  says  he 
was  counsel  in  Evans  r  Bicknell;  and,  according  to  his  recollection,  no 
evidence  was  absolutely  rejected  on  the  ground  that  the  issue  was  not 
properly  pointed.  Therefore,  Chief  Baron  Richards  was  mistaken  in 
supposing  that  the  point  had  been  ruled.  The  judgment  of  Chief  Baron 
Richards  in  Hall  v.  Maliby  is  therefore  only  expressive  of  his  opinion 
how  the  pleader  ought  to  frame  his  pleading.  He  says,  he  is  aware  it  is 
often  **  a  deli<»|e  matter  for  the  consideration  of  the  pleader,  as  it  is  often 
dangerous  to  reveal  the  evidence  intended  to  be  used."  He  observes, 
that  in  cases  of  fraud  great  injustice  would  be  done,  if  evidence  of  ad- 
missions were  allowed  without  being  put  in  issue  ;  for  he  says,  that  *'  In 
"  cases  of  fraud,  declarations  of  a  fraudulent  purpose  are  often  the  very 
"gist  of  the  case."  That  observation,  therefore,  applies  where  the 
declarations  are  the  gist  of  the  case.  I  do  not  dissent  from  that.  In 
my  opinion,  I  say  it  with  great  respect,  it  would  answer  the  ends  of 
justice  that  each  case  should  stand  on  its  own  grounds,  subject  to  tlie 
exercise  of  the  discretion  of  the  Court  to  direct  further  inquiries.  In 
some  cases,  great  injustice  might  be  done  by  admitting  such  evidence. 
On  the  other  hand,  great  injustice  might  be  done  in  other  cases  by 
rejecting  it.  It  seems  to  me  unwise  in  a  Court  of  Equity lo  fetter  itself  by 
an  unbending  rule,  such  as  contended  for.  It  is  the  struggle  of  a  Court 
of  Equity,  sometimes  even  in  applying  an  act  of  parliament,  to  get  rid  of 
an  unbending  rule,  in  order  to  let  in  the  justice  of  the  case,  much  more 
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in  applying  the  rules  of  practice  which  the  Court  makes  for  itself.  J)^,  1839. 
What  Lord  Eldon  said,  in  Evans  v.  Bicknelly  did  not  at  all  involve  the  v^->r*-^ 
conclusion  contended  for.  He  said  he  would  not  lay  much  stress  on  such  ^  ett 
evidence.  If  be  meant  that  it  was  inadmissible,  he  would  not  have  bssborough 
spoken  of  the  degree  of  stress  which  was  to  be  laid  on  it ;  and  Sir  A. 
Hart  says,  the  evidence  was  not  rejected  in  the  case  o^  Evans  v.  BicknelL 
I  am  not  called  on  to  decide.  I  am  satisfied  that  the  advice  offered 
ought  to  be  followed  by  every  prudent  pleader.  Here  no  such  question 
need  be  decided,  for  the  fact  of  an  abandonment  of  the  contract  is  put 
in  issue,  and  to  establish  that  fact,  it  is  not  necessary  to  resort  to  the 
evidence  of  Patrick  Walsh.  The  question  is,  whether  the  Court  is  to 
decree  specific  execution  of  the  agreement  of  181 8  ?  I  am  satisfied  that 
the  plainti£F  is  not  entitled  to  call  for  an  execution  of  that  agreement. 
I  shall  refer  to  the  bill,  and  to  the  evidence  which  I  have,  exclusive  of 
the  deposition  oi  Patrick  Wali^h.  The  bill  states,  that  two  parts  of  the 
agreement  were  executed  by  Lord  Besborough  in  1823.  It  is  perfectly 
clear,  that  at  any  time  from  1823,  the  plaintiff  might  have  called  on 
Lord  Besborough  to  execute  the  leases.  It  is  equally  clear  he 
never  has  demanded  the  handing  over  of  that  lease,  or  declared  his  rea- 
diness to  execute  the  counterpart.  There  is  a  statement  in  the  bill 
which  ought  not  to  have  been  made  by  the  person  coming  before  the 
Court  for  specific  execution  of  this  agreement,  viz.,  that  the  party  did 
not  require  to  have  the  lease,  because  he  relied  on  the  honor  of  Lord 
Besborough.  That  was  very  fair,  if  true.  But  is  it  true  ?  The  evi- 
dence is  directly  the  contrary ;  and  I  think  it  is  quite  clear  that  the 
reason  the  plaintiff  did  not  take  the  lease  was,  that  he  was  unwilling 
to  subject  himself  to  so  heavy  a  rent.  A  party  must  come*  here,  relying 
not  only  on  a  fistir  contract,  but  on  fair  conduct  on  his  own  part  in  relation 
to  that  contract.  Lord  Duncannon  states  what  passed  between  him  and 
Garrett.  He  says  that  in  May,  1826,  conversations  were  had  about 
the  lease  and  the  rent,  on  which  occasion  the  plaintiff  solicited  a  reduc- 
tion of  rent,  stating  that  he  could  not  hold  them  on  the  then  exist- 
ing terms ;  that  a  further  reduction  was  made,  and  the  reduced  rent 
agreed  to  as  a  yearly  tenant.  This  agreementwas  in  1818;  the  party  goes 
into  possession,  and  no  pretence  that  the  party  might  not  have  had  an  ex- 
ecution of  the  contract  if  he  had  wished.  In  fact,  Lord  Besborough  did 
execute  a  lease  and  counterpart  according  to  the  contract ;  but  plaintiff 
says  he  left  it,  relying  on  the  honor  of  Lord  Besborough.  The  land- 
lord offers  an  abatement  of  the  rent,  but  says,  that  must  be  an  abate- 
ment at  my  own  will.  The  tenant  says,  <' Yes,  I  will  have  the  abate- 
ment, but  I  will  not  bind  myself  to  the  high  rent,  in  case  the  times 
turn  out  such  that  the  bargain  would  prove  a  bad  one  for  myself." 
Here  there  is  neither  good  faith  nor  reasonable  diligence.  Then,  in 
)dS6,  Lord  Besborough  serves  a  notice  to  quit.     If,  before  that,  Mr. 
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D^R.  1839.     Garrett  had  relied  ob  the  sopposition  that    Lord   Betboreogh  was 

"^^^"^^       willing  to  execate  the  contract,  he  was  then  at  least  apprised  of  the 

oAiuiBTT      contrary.     Bat  he  never  applies  to  Lord  Besboroogh  or  his  -agents. 

BE8BOROUGH    This  is  not  merely  a  neglect,  but,  to  ray  tiniBd,  a  proof  that  he  ixNisi- 

dered  the  contract  as  no  longer  in  existence.  When  notice  to  4|«it  is 
served,  the  under-tenants  come  to  him.  Does  the  plaintiff  say,  ^  i 
will  restnun  proceedings  ?**  No.  He  says,  ^  Go  and  treat  with 
Lord  Besborongh,  I  am  at  his  mercy  ;  I  regret  I  did  not  before  sell 
my  good  wilL*'  Then  the  tenants  deal  with  Lord  Besboroogli^^he 
receives  rent  from  them.  There  is  a  dealing  between  them  in  regard 
te  the  payment  of  the  tithes.  The  situation  of  the  parlies  is  totally 
changed.  I  cannot,  therefore,  decree  an  execution  o£  this  contract;  and 
I  come  to  this  conclusion  on  evidence  entirely  independent  of  the  depo- 
sition of  Patrick  Walsh.  If  I  were  forced  to  decide  the  point  which  is 
raised  with  regard  to  his  evidence,  I  would  not  decide  it  without  fur- 
ther argument*  As  to  costs,  1  wiU  give  no  costs,  because  ef  the  course 
which  -has  been  taken  by  Lord  Besborongh.  He  ought  to  have  brought 
his  ^eotment;  instead  of  that,  he  deals  with  the  under-tenants.  Where 
there  is  a  contract  of  this  kind  for  a  lease,  the  (»actice  in  this  country 
is,  that  if  the  landlord  intends  finally  to  put  an  end  to  that  oontract,  he 
ought  to  bring  an  ejectment,  and  not  proceed  to  deal  with  the  under- 
tenants. Dismiss  the  bill  with  costs. 


•  In  Statham  v.  HaU,  Turn.  & 
R.  SO,  evidence  of  a  fact  not  at  all 
put  in  issue  by  the  defendant's  an- 
swer was  admitted.  The  bill 
prayed  that  the  defendants  might 
interplead  as  to  a  bond  which  had 
been  deposited  with  the  plaintiff 
for  safe  custody.  On  the  part  of 
one  of  the  defendants,  evidence 
was  offered  of  the  plaintiff  having 
retained  the  bond  in  question  un- 
der an  indemnity  from  the  other. 
It  was  objected  by  the  plaintiff, 
that  the  evidence  was  not  admis* 
sible,the  question  of  indemnity  not 
being  in  issue.  The  Court  admit- 
ted the  evidence,  saying,  the  ques- 
tion was,  whether  the  bill  was  a 
proper  interpleading  bill,  and  that 
evidence  tending  so  much  to  shew 
the  '*  complexion  of  the  bill"  must 
be  admitted.  Mr.  Gresley,  in  his 
work  on  evidence,  refers  to  the 
case  of  Statham  v.  Uall^  as  indi- 
cating that  an  interpleading  suit  is 


an  exception  to  the  general  rule. 
But  it  seems  rather  to  be  an  in- 
stance of  the  exercise  of  a  discre- 
tion by  the  Court,  in  admitting  or 
rejecting  evidence  objected  to  on 
the  ground  .of  not  having  been  put 
in  issue.  Mr.  Gresley  lays  it  down 
that  *'  Of  late  years  the  rule  bas 
^'been  considered  as  fully  estab- 
*'lished,  that  the  Court  cannot  no- 
'*tice  matter,  however  clearly 
'*  proved,  of  which  there  is  no  al- 
**  legation  in  the  pleadings."  How- 
ever, the  cases  cited  by  Mr.  Ores- 
ley  seem  scarcely  to  bear  bim  out 
in  laying  down  the  rule  so  broadly. 
If  it  be  established,  as  he  states, 
that  the  Court  cannot  notice  mat- 
ter  not  stated  in  the  pleading, 
the  necessity  would  be  in^posed  on 
the  pleader  of  setting  forth  in  his 
pleading  all  the  evidence  intended 
to  be  produced.  The  same  writer 
adds,  in  a  note,  *^  The  rules  re* 
**specting  variance,  which  occupy 
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flo  hage  s  i^paoe  ia  oUier  4r6BtiMs^ 
might  follow  hare,  for  (hey  <ie- 
pend  on  the  principle,  that  a  dif- 
ferent thing   has   been    proved 
"^  ffom  that  whieh  has  been  plead* 
*'  ed ;  bat  in  ooneeaoence  of  the 
**  £Eu:ility  with  which  amendnKnts 
'*  are  allowed,  the  objection  fatal  at 
*'  oomnion  law  is  merely  dilatory 
^  in  equity,  and  a  oounsel  rarely 
*-  ventures  to  incur  the  prcj^udioe 
*'  of  so  vexatious  a  proceeding."  It 
is  dear,  that  the  '*  rules  respect- 
ing varianse**  must  speedily   have 
a   place  in  Courts  of  Equity,  if 
the  rnle,  which  is  said  by   Mr. 
Gresley  to  be  of  late  years  estab- 
liahed,  gain  a  footing.    But  many 
caaessBustbe  overruled  in  order  to 
eataUiah  anoh  a  role.     Wheeler  v. 
Trotter^  3  Swans.  174,  is  a  case, 
whieh,  in  principle,  hears  a  good 
deal  of  resemblance  to  the  case  in 
the  text.     The   plaintiff  had  ap- 
pointed the  defendant  to  a  certain 
office  of  Register  for  three  years, 
and   afterwards  agreed  to  grant 
him  a  further  term  of  four  years. 
The    bill  was    filed    for   specific 
performance    of   that  agreement 
The    defendant,  in    his    answer, 
chaiged,  in  general  terms,  that  the 
plaintiff  had  been  guilty  of  mis- 
behaviour in  his  office,  which  dis- 
entitled him  to  the  relief  he  sought; 
and,  at  the  hearing,   proposed  to 
give  evidence  of  particular  ads  of 
misconduct  which  had  not   been 
specified  by  the  defendant  in  his 
answer.     This  being  objected  to, 
Lord    Talbot,     Chancellor,    said, 
"  The  question  is,  whether  these 
*'  matters  are  sufficiently  put  in  is- 
*'  sue,  or  not ;  for  it  is  certain  they 
"  might  have  been  more  precisely 
*'so,  by  enumerating  the  particular 
'* facts;'*  and   admitted    the    evi- 
dence, observing,  that  *Mn  crimi- 
'^  nal  matters,  it  is  not  only  neces- 
'*sary  that  the  nature  should  be 
"  set  out  genenilly,but  that  the  sin- 
''gle  fact  should  be  specified  by 
'*  which  the  party  may  be  enabled 
'*  to   defend   himself  in  a  matter 
"  which  is  final  against  him.     But 


^'  here,  if  die  plaintiff  tbinfcsihe  oan 
**  g^ve  further  light  in  Ihe  affair,  or 
**  the  Court  has  any  dodbts  about  it, 
''  there   may  be   directions  given 
*<for  a  further  inquiry."     In  7%« 
Duke  of  Buckingham  ▼.  Wardj  3 
3r0,  P.  C.  581,  a  paper,  pnrport- 
ing  to  be  a  written  acknowledg- 
ment by  the  plaintiff,  was  produced 
in  evidence,  though  not  set  forth 
or  at  all  alluded  to  in  the  pleadings, 
and  although  the  ease  made  in  his 
pleading  by  the  party  producing 
Che  document  was  inconsistent  with 
his  case  at  the  bar  relying  on  the 
document.    The  Coart  held  that  it 
M  ought  to  be  had  no  regard  to, 
"  not  only  because  it  had  a  suspi- 
«<  ciotts  appearance,  i)iit  because  it 
**was  not  insissed  on  in  the  de- 
'*  lendant's  answer."    Still  the  evi* 
denoe  was  received,  and  the  Coart 
exercised  its  judgment  upon   it. 
In  a  late  oase  before  >Lord  Lang- 
dale,  De  Taetei  v.  Le  Tavemier^  I 
Keene,  174,  the  defendant  alleged 
generally,  in  his  answer,  that  one 
Pere  £lizee,  mentioned  in  the  bill, 
had  committed  various  acteqfbank* 
rupUy  before  the  date  of  a  certain 
deed  relied  on  by  the  plaintiff.  Evi- 
dence of  ^r<tctt/!ar  acte  (^bankrupt' 
cy  was  given  and  admitted.     Lord 
Langdale,  in  giving  judgment,  said, 
that  the  evidence  thus  given  was 
open  to  considerable  observation, 
but  that  he  was  not  at  liberty  to 
reject  it;    but  added,  '^  I  cannot 
"  say  that  the  plaintiff  appears  to 
"  me  to  have  had  all  the  means 
'<  which  might  have  been  desired  to 
"  meet  this  part  of  the  case."     His 
Lordship  accordingly  directed  an 
issue,  '*  whether  Pere  Elizee  com* 
*'  mitted  any  and  whatactof  bank- 
"ruptcy  before   the   date   of  the 
"  assignment."  In  the  case  ofJSarle 
V.  Pickin,  1    Russ.  &  M.  547,  the 
question  in  the  cause  turned  upon 
the  fact  of  notice  of  a  settlement. 
Two  witnesses  swore  that  the  de- 
fendant had  admitted  that  he  liad 
had  notice,  and  one  of  them  swore  to 
a  conversation  which  amounted  to 
notice.     Neither  the  admission  nor 
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BESBOROUOH 


the  coDTeraation  had  been  stated 
in  the  bill.  The  evidence  was 
read,  hut  the  Master  of  the  Rolls 
made  the  following  order  : — '<  It 
**  appearing  that  neither  the  names 
*'  of  the  witnesses  who  have  depos- 
*'  ed  to  the  notice,  nor  the  particu- 
<*  lar  facts  of  notice  were  stated  in 
<*  the  bill,  refer  it  to  the  Master  to 
**  inquire  whether,  at  or  before  the 
"  time  of  the  purchase,  the  defend- 
<*  ant  had  notice,"  &c.  The  plain* 
tiffs  having  appealed  from  that  or- 
der, Lord  Lyndhurst,  C,  said, 
that  the  evidence  contained  in  the 
deposition  would  certainly,  if  be- 
lieved in  its  fullest  extent,  dispose 
of  the  whole  case ;  bnt  as  it  was 
possible  that  the  witnesses  might 
be  mistaken  as  to  the  date,  the 
further  inquiry  was  properly  di- 
rected. The  order  of  the  Master 
of  the  Rolls  was  accordingly  in  sub- 
stance affirmed,  but  was  afterwards 


varied  on  another  point.  This  case 
seems  to  establish,  that  proof  of  an 
admission  by  the  defendant  will  be 
received,  and  the  Court  will  exer- 
cise its  judgment  upon  it,  although 
such  admission  be  not  stated  in  the 
bill ;  and  the  observations  of  Liord 
Lyndhurst  would  indicate  that  the 
Conrt  may  decide  on  such  evidence 
without  further  inquiry,  nnless  it 
is  of  opinion,  on  considering  the 
evidence,  that  there  is  a  possibility 
of  mistake  or  false  swearing  on 
the  part  of  the  witnesses.  The 
cases,  both  ancient  and  modern, 
shew  that  Courts  of  Bquity  have 
always  exercised  a  discretion  of 
admitting  evidence,  whether  set 
forth  in  the  pleadings  or  not,  and 
seldom  exercise  the  power  of  re^ 
jectioHf  without  having  the  evi- 
dence read,  and  exercising  ita 
judgment  upon  it. 
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Tuesday y  S\st  January  1840. 

PRACTICE -PETTY    BAG    SIDE— S'C/fti?  FACIAS  ON 

RECOGNIZANCE. 

The  Qoeen  v.  Charles  Barry  and  Wife. 

Two  writs  of  Mcire  facias  issued  in  this  case,  upon  each  of  which  the  Where  the 
sheriff  of  the  county  of  Cork  had  returned  m'At/L  The  Officer  was  edn/Ai/ontwo 
then  applied  to,  to  enter  the  rules  to  plead,  but  he  declined  to  do  so,  con-  Mveral  writs  of 
sidenng  that  by  the  practice  of  this  Court  he  was  not  warranted  in  sued  on  a  re- 
entering the  rules  except  upon  a  return  of  scire  feci.  teS[*?nto  ? 
It  appeared  that  Charles  Barry,  one  of  the  defendants,  had  been  partiee  whore- 
appointed  receiver  in  the  cause  of  Birch  r,  Oldis^  at  the  Equity  side  of  i^q^  directed  to 
the  Court     On  the  21st  December  1835,  he  entered  into  the  usual  ^»  sheriff  of 

the    coiiDty 

recognizance  with   Dame  Anne   Roberts  and  Boyle  Travers  as  his   where  the 
sureties,  and  having,  afterwards,  in  1 837,  left  Ireland  to  reside  in  France,    pa^ia^^rulea 
he  was  removed  from  the  receivership,  and  had  not  accounted.    Mr.    to  plead  may 
Barry  subsequently  married  Lady  Roberts,  one  of  his  sureties,  and    ^q  ^  return  o^ 
they   both   resided   in   France  ;    the  latter  being  possessed  of  some   ^f^^re/eci. 
landed  property  in  the  county  of  Cork. 

Upon  the  25th  January  1839,  a  conditional  order  to  put  the  recog- 
nisance in  suit  was  obtained,  which  was  personally  served  on  Barry 
and  his  wife  at  Paris,  and  was  afterwards  made  absolute,  no  cause  having 
been  shewn.  Two  writs  of  scire  facias  accordingly  issued,  directed 
to  the  sheriff  of  the  county  of-  Cork,  where  the  lands  of  Lady 
Roberts  lay,  upon  each  of  which  the  sheriff  made  the  usual  return  otnihiL 

Mr.  William  Smith  now  moved  that  the  Clerk  of  the  Crown  be 
directed  to  enter  the  rules  to  plead.  In  proceedings  by  scire  facias  on  a 
recogniiance^  if  the  sheriff  return  nihil^  a  second  scire  facias  issues ; 
Tidd  says  '*  on  the  return  of  scire  fed,  or  of  two  nihils,  a  four  day 
"  rule  is  given  on  the  writ  for  the  defendant  to  appear  and  plead,  or  an 
"  extent  to  issue.  If  the  defendant  do  not  appear  on  the  first  rule,  or 
"  appearing,  do  not  plead  on  the  second,  judgment  may  be  entered 
*'  for  the  king*'  (a)  Primate  Boyle s  Rules  provide  that  upon  making 
it  appear  that  the  party  cannot  be  found,  or  is  beyond  sea,  the  scire 

(tf  J  2  Tidd,  101)2,  9th  Ed. 
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Jan.  1 840.    fiacias  may  issae^into  any  other  ooanty  where  the  estate  lieth  (a).    This 

has  heen  done  in  the  present  case :  the  parties  had  foil  notice  of  the 

intention  to  proceed,  by  personal  service  of  the  order  to  pat  the  re- 

BARRY       cognizance  in  suit.     No  injury  can  arise  from  permitting  the  rales  to  be 

and  Wife,     entered  ;  as  the  parties  may,  if  they  have  merits,  obtain  leaye  to  plead, 

and  anless  this  application   be  granted  the  recognisance  may  prove 

unavailable. 

The  Lord  Chancellor  made  the  order  directing  the  Officer  to  enter 
the  rules  to  plead. 

(a)  Primate  Boyle's  Buleii,  No.  37. 


Friday,  24M  AprU  1 840. 

PRACTICE~.PLEADING— PARTIES. 

Paynes  v.  Crbagh. 

If  a  mortgagee  Jhis  was  a  foreclosure  cause. — The  Master  had  made  hk  report,  and 
jcct  to  an  aa-  the  canse  now  came  on  for  farther  dtrectioDS  upon  report  and  merits. 
nuity  files    a   jy^^  ^^j    question  at  the  hearing  was  raiMd  by  one  of  the  defend^ts, 

bill  of  foreclo-  -^  ^  ...••*..•■      •-.•_         *^ 

fure,  and  who  insisted  that  the  bill  as  to  him  ahoald  now  be  dtsnissed  with  costs. 
nuU^ttpa??^  His  case  was  that  he  was  entitled  to  an  annaity  prior  to  the  pl^nUffi* 
the  bill  will  be   mortgage,  and,  conseqoently,  that  he  had  been  aoneoesaarily  made  a 

dismiased  with  ^^ 

costo  aB  to  the    party  to  the  suit. 

annuitant,  for 

he  is  an  un-  .  r»^  •* 

necessary  Mr.  Collinsy  Q.  C,  and  Mr.  Maley,  for  the  annuitant— The  annuity 

P*^^'  is  prior  to  the  plaintiff's  mortgage.  The  pbuntiff  is  entitled  to  a  decree 

for  the  sale  of  the  lands,  but  they  mnst  be  sold  subject  to  the  annaity. 
It  is,  therefore,  not  necessary  that  the  annuitant  should  join  in  the  con- 
veyance to  the  purchaser,  nor  has  the  Court  any  junsdictiou  to  eompel 
him  to  join.  Therefore,  no  purpose  is  served  by  baring  made  him  a 
party,  or  keeping  him  any  longer  before  the  Court.  It  follows  that  the 
bill  should  now  be  dismissed  with  costs  as  against  him ;  JMabert  v. 
Norwood  (a),  Bodkin  ?.  Fitzpatrick  (A) ;  B,  <if  IVinekesier  v.  Beavar  (c> 

Mr.  ilfoore,  Q.  C,  for  the  plaintiff.— The  annuitant  was  a  necessary 
party  to  the  suit.  His  annuity-deed  created  a  term  of  200  yeara,  and 
vested  it  in  a  trustee  to  secure  his  annuity.  The  legal  estate  m  the 
lands  is  consequently  now  outstanding  in  that  trustee.  He  is,  therefore, 
a  necessary  party  to  make  title  to  a  purchaser.  It  is  said  wo  caMnot 
compel  him  to  join  in  the  conveyance.      His  annuity  is  a  small  one  of 

(fl)  3  Swans.  144.  (b)  1  Hog.  308.  (c)  3Ves,  314. 
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100  a-yeiTy  and  Ihe  property  wa  are  about  to  tell  is  Tery  extensile.  April  1840. 
We  hare  a  right  to  bring  him  before  the  Coort,  in  order  that  a  portion 
of  the  property  ioffident  to  seeare  his  aannity  may  be  set  apart,  and 
then  he  ought  to  join  in  conveying  the  legal  estate  in  the  residue  dis- 
charged of  his  annuity. — [Lord  Chancellor.  How  can  he  be  called 
on  to  join  in  conToyance  to  a  purchaser?]— 'At  all  events  he  comes  too 
late  with  this  objection.  He  has  gone  before  the  Master  and  proved  a  sum 
of  £250  due  to  him  for  arrears  of  his  annuity.  The  Master  has  included 
that  in  his  report  and  it  will  be  included  in  the  decree  which  the  Court  is 
now  about  to  pronounce* 


Lord  Chancellor. 

I  must  dismiss  the  bill  as  to  this  annuitant,  whose  annuity  is  prior  to 
the  plaintiff's  mortgage.  He  was  an  unnecessary  party.  However,  as 
be  has  gone  before  the  Master  and  proved  for  arrears  of  his  annuity,  I 
will  give  him  no  costs.  I,  therefore,  dismiss  the  bill  as  to  him  without 
costs. 


Mr.  ColUmi^  or  behalf  of  the  annuitant,  afterwards  proposed,  that 
rather  than  lose  his  costs,  he  would  join  in  the  conveyance  to  the 
purchaser. 

Mr.  SreufsUTf  Q.  C,  for  the  inheritor,  objected  to  any  arrangement 
which  would  throw  the  costs  of  the  annuitant  upon  the  estate,  and 
submitted  that  if  his  costs  were  to  be  paid  at  all,  the  plaintiff  should 
be  at  the  loss  of  them,  he  having  unnecessarily  made  the  annuitant  a 
party. 

Finally,  the  decree  was  made,  g^iving  the  annuitant  his  costs 
against  the  plaintiff',  he  to  have  them  over  against  the  fund,  and  the 
annuitant  to  join  in  the  conveyance  to  the  purchaser. 


Fridai^,  April  2Uh. 
ILLEGALITY  OF  CONTRACT^PARTICEPS  CRIMINIS. 

Hamilton  v.  Ball. 


The  bill  prayed  that  a  certain  bond  for  £500,  dated  14th  April,  1820,    A  partj  to  a 
should  be  delivered  up  to  be  cancelled,  and  an  injunction  against  pro-    f^\^  ^  \0 
ceediog  upon  it  at  law.      The  plaintiff's  case  was,  that  he  and  his   ag&iost  his  ac- 

^      '^  "^  ^  complice,  to 

prevent  hi™ 
from  taking  more  of  tht  spoil  than  his  share,  for  the  Court  will  not  interfere  to  enforce 
honor  among  thieves. 
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Plaintiff's 


father  had  joined  with  the  defendant  in  procaring  a  tale  of  certain  land< 
in  the  county  of  Meath  to  be  made  to  the  defendant,  under  a  decree  in 
the  cause  of  Hobkause  ▼.  Hamiliony  in  this  Court ;  and  that  the  bond  in 
question  had  been  passed  to  the  defendant  solely  for  the  purpose  of 
securing  a  fulfilment  of  the  arrangement 

It  appeared  that  the  decree  in  the  cause  of  Hohhouie  ▼.  Hamiiion, 
under  which  the  collusive  sale  took  place,  had  been  made  in  the  year 
1819.  The  arrangement  entered  into  was,  that  the  defendant  Ball 
should  pay  to  the  plainti£F*s  father,  for  his  own  purposes,  £250  in 
cash,  and  should  bid  £500  in  the  Masters  office  for  the  lands,  at  which 
price  it  was  agreed  that  he  should  be  allowed  to  be  declared  the  pur- 
chaser. This  agreement  having  been  made,  and  the  £250  paid  to  the 
plaintiff's  father,  the  bond  now  in  question  was  executed,  and  deposited 
in  the  hands  of  one  Kettlewell,  who  was  to  hold  it  until  the  inteuded 
sale  of  the  lands  to  Ball  should  be  confirmed,  and  the  bond  was  then  to 
be  returned  to  the  plaintiff's  father ;  or,  if  the  sale  to  Ball  (or  £500 
should  by  any  unforeseen  circumstances  be  defeated,  the  bond  was  then 
to  be  delivered  to  Ball. 

The  defendant  Ball  bought  the  lands  accordingly,  **  by  auction,**  in 
the  Master's  office  for  £500.  The  sale  was  confirmed,  and  he  went 
into  possession. 

The  plaintiff,  by  his  bill,  stated  the  facts  relating  to  the  above  airange- 


eoliuaive  ^ale.   ment,  and  they  were  proved  in  the  cause  by  one  Wright,  who  had  been 

the  attorney  for  the  plaintiff's  father  in  the  cause  of  Hbbkouie  v.  HamU- 
ton.  He  swore  minutely  to  the  circumstances  of  the  agreement,  of 
which  he  deposed  that  he  himself  was  the  proposer  and  manager. 

Kettlewell  with  whom  the  bond  was  deposited  afterwards  died ; 
he  had  been  the  attorney  of  Ball,  the  defendant ;  and  the  latter,  afler 
Kettlewell's  death,  obtained  possession  of  the  bond.  It  appeared  that 
Ball  held  certain  other  lands  by  lease  from  the  plaintiff  Hamilton,  and 
that  lease  being  about  to  expire,  he  endeavored  to  procure  a  renewal 
of  it  on  easy  terms,  by  threatening  to  set  up  the  bond  and  insist  on  its 
payment.  In  1837  he  applied  to  the  Queen's  Bench,  and  obtained  leave 
to  enter  judgment  upon  it. 

It  was  proved  in  the  cause  that  the  defendant  had,  on  various  oeca-- 
sions,  admitted  that  there  was  nothing  due  on  the  bond. 

The  defendant,  in  his  answer,  swore  that  no  such  agreement  or  trans* 
action  as  that  stated  in  the  bill  ever  took  place,  and  that,  in  fact,  the 
bond  was  passed  to  him  in  discharge  of  a  balance  appearing  due  on 
foot  of  an  account  settled  between  him  and  the  plaintiff.  He  added^ 
however,  that  even  if  the  case  made  by  the  bill  were  true,  the  plaintiff 
was  not  entitled  to  come  into  a  Court  of  Equity  for  relief.  No  evi* 
dence  was  given  of  the  settled  account  alleged  in  the  answer. 


Defendant's 
answer    denff* 
ing  it* 
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Mr.  BiaMumet  Q.C.,  stated  the  case  for  the  plaintifF,  as  set  forth   April  1840. 
in  the  bill.  ^*^*V^^ 

HAMILTON 

[Lord  Chancellor. — Yoa  stote  yourself  oot  of  Court.    If  the        ball. 
defendant  were  coming  here  to  have  the  benefit  of  this  bond,  I  woold 
not  assist  him ;  but  yon  come  here  as  a  plaintiff,  to  get  rid  of  a  bond 
entered  into  for  a  very  dishonest  purpose.] 

Mr.  Biaekbume^^^Thia  was  merely  an  arrangement  between  the 
parties  to  sell  the  lands  in  that  way.  It  does  not  appear  that  any  per- 
son was  defrauded. 

Mr.  Blake^  Q.  C,  and  Mr.  J,  Plunkei^  for  defendant. 

The  consideration  of  the  bond  is  sworn  by  the  defendant,  in  his 
answer,  to  have  been  a  settled  account.  The  defendant  was  unable  to 
produce  witnesses  to  prove^  that  fact,  because  no  person  was  present 
when  the  account  was  settled,  but  the  plaintiff  and  defendant  At  all 
OTents  the  plaintiff,  on  his  own  shewing,  is  not  entitled  to  relief.  A 
party  to  an  illegal  agreement  cannot  come  here  to  have  the  benefit  of  it. 
Bateman  y.  Bam$ey  (a) ;  Braekenbury  v.  Brackenbury  (b) ;  Curtis  v 
Perry  (c). 


Mr.  T'cfine^iAer,  Q.  C,  iu  reply. — The  plaintiff  stands  in  the  posi- 
tion of  a  tureiy.  He  joined  his  father  in  this  bond,  but  he  never  received 
any  of  the  money.  The  purpose  of  the  sale  in  the  cause  of  J7o^ 
house  Y,  Hamilton  was  to  pay  certain  creditors  of  the  name  of  Nangle. 
They  were  paid.  Peter  Roe,  their  solicitor,  was  cognizant  of  the 
agreement.  No  one  was  defrauded ;  there  is  not  a  tittle  of  evidence  to 
that  effect.  No  doubt,  the  technical  rule  of  the  Court  was  violated, 
hot  the  arrangement  must  be  taken  to  have  been  made  with  the  consent 
of  all  parties.  Suppose  there  had  been  a  consent  actually  signed  in  the 
caose^  wonld  the  Court  say  that  such  an  arrangement  would  disentitle 
the  plaintiff  here  to  get  up  this  bond  and  have  it  cancelled  ?  Even  if  I 
were  wrong  in  that  view,  the  defendant  here  has  altered  the  case  by 
swearing,  in  his  answer,  to  another  consideration  for  the  bond.  The 
case  made  by  our  bill  is,  substantially,  that  no  consideration  was  given 
for  this  bond.  The  defendant  denies  that  upon  his  oath',  and  swears 
that  the  bond  was  passed  to  him  for  the  balance  of  a  settled  account ; 
and  he  further  swears  that  the  whole  of  the  statement  as  to  the  agree- 
ment  for  the  sale  of  the  lands  is  a  falsehood.  That  being  so,  can  his 
coonsel  now  at  the  bar  turn  round  and  say,  that  his  own  client  has 


(a)  Sauwe  &  Scully,  459. 


('i)2  Jac.  &  W.391. 


(c)  6r«?.730. 
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April  1840.   sworn  falsely,  and  because  he  it  perjared,  he  it  entitled  to  the  decree  of 
•^^"^^       the  Conrt  ? 


HAMILTON 
BALL. 


A  party  to  a 
fraudulent 
contract  filing 
a  bill  against 
his  accomplice 
to  prevent  him 
from  Tiolating 
the  agreement, 
will  be  dia- 
missed,  al- 
though the  de- 
fendant falsely 
denies  the  ex- 
istence of  the 
contract,    and 
sets  up  a  ficti- 
tious case,  on 
(Mith,   bj    his 
answer;  for 
tfai4  Conrt  will 
object  to   the 
iUeiralitT,  eren 
if  the  defend- 
ant does  not. 


Lord  Chancellor. 

I  cannot  alter  the  view  I  have  taken,  that  the  plainti£F's  own  case  it 
•nfieient  to  put  him  oat  of  Court.  As  to  the  defence  which  is  set  ap,  I  am 
convinced  hy  the  evidence  that  it  is  a  frandnlent  one.    The  defendant 
denies  the  transaction  as  to  the  sale  of  the  lands  in  Hobkouse  v.  HamU- 
Am,  and  states  that  the  bond  was  passed  to  him  for  valuable  considera- 
tion, a  promissory  note,  and,  besides  that,  monies  advanced ;  and  he 
swears,  that  for  the  balance  thus  due,  this  bond  was  passed.  The  reality 
of  this  defence  b  impeached  by  all  the  circumstances,  and  by  the  defend- 
ant's own  conduct  and  admissions.     It  has  been  proved  that  he  made 
repeated  admissions  that  he  claimed  nothing  on  the  bond ;  that  he 
retained  it  in  his  possession  solely  for  the  purpose  of  compiling'  the 
plaintiff  to  grant  him  a  new  lease  of  some  lands  which  he  held  under 
him.     All  that  is  inconsistent  with  the  case  which  he  now  sets  np.     He 
might  have  proved  the  account,  which,  he  sajrs,  was  setded,  or,  at  all 
events,  he  might  have  proved  that  there  were  dealings  betweeo  Um 
parties,  out  of  which  an  account  could  have  arisen ;  but  he  has  not 
attempted  to  do  so.     And  when  his  conduct  with  reference  to  this 
bond,  and  his  admission  that  nothing  was  due  on  it,  are  considered, 
if,  in  the  face  of  that  evidence,  he  bad  gone  into  proof  that  there  was 
money  due  on  it,  it  would  have  required  coercive  proof  of  the  fiu^  in  order 
to  give  any  credibility  to  such  a  case.  *  Then,  the  plaintiff's  counsel  say, 
that  the  defendant  not  having,  in  his  answer,  relied  upon  the  illegality 
of  the  transaction  out  of  which  the  bond  arose,  but  having  denied  it  on 
his  oath,  that  he  is  not  at  liberty  now  to  rely  at  the  bar  on  an  ill^pality 
which  he  has  denied.     It  is  true  he  has  denied  it,  hot  he  has  also  rmised 
the  question  as  to  the  illegality,  by  insisting,  in  his  answer,  that  even 
if  the  plaintiff's  case  made  by  his  bill  were  true,  the  Conrt  could  give 
him  no  relief.     But,  independent  of  that,  I  cannot  admit  the  proposi- 
tion, that  it  is  not  competent  to  the  Court  itself  to  take  notice  of  the 
objection  to  the  plaintiff's  bill.     The  Conrt  is  bound,  for  the  sake  of  the 
public,  to  take  notice  of  it«     I  entertmn  no  doubt  upon  the  case.     This 
bill  cannot  be  entertained.     I  say  so  on  the  facts  of  the  oase^  and  opon 
the  rules  of  the  Court,  and  upon  public  policy.     If  there  was  any'  donbt 
upon  it,  the  case  of  Bateman  v.  Rameay{a)j  would  go  a  great  way  to  bear 
me  out  in  coming  to  the  condnsion  I  have  come  to*     In  that  case^  the 
Master  of  the  Rolls  said,  that  no  matter  whether  actual  injury    was 
done  by  the  transaction  or  not,  the  illegal  nature  of  it  was  sufficient  to 
prevent  the  Conrt  from  relieving  a  party  under  such  drcnmstanees.     It 
b  a  mistake  to  call  it  a  mere  technical  rule  which  has  been  violated. 


(a)  Sausite  &  Scnlly459. 
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It  wat  a  fraud  on  the  Cmtrty  a  firand  on  the  pvbUc^  and  a  fraud  on  the  April  1840. 
ertdUor*  ^"^^V^^ 

HAMILTON 

I  do  not  think  it  can  be  said  that  the  plaintiff  here  is  merely  a  surety.  ^^ 

In  one  sense  perhaps  he  is,  if  the  circnmstance  that  he  got  no  money         ball. 

will  make  him  one ;  but  he  was  a  party  to  the  transaction  by  which  his  

_  All  agreement 

esUte  was  exempted  from  public  sale,  and  made  matter  of  private  ar-  to  bring  about 
nmgement,  and,  although  worth  £750,  sold  nominally  for  £500,  while  |^"^e  Malter^ 
i250  go  into  the  pocket  of  the  elder  Hamilton,  and  whilst  the  public  is  office,  to  a  par- 
led  to  believe  that  the  lands  hare  been  &Mia  fide  sold  by  public  auction  ^^  ^  c^rtsdn 
ior  £500.     I  would  be  openinsr  the  door  to  the  most  abominable  frauds^  pnce  is  afraud 

.  ,         on  the   Court, 

to  ftandnlent  contrivances  for  defeating  the  rights  of  creditoca  seeking   on  'the  public, 

to  recover  their  just  demands,  if  I  were  to  permit  this  plaintiff  to  oeme   "^^j^J^^  ^^ 

here  with  such  a  case  as  this.     It  is  ingeniously  said,  what  if  there  had 

been  a  con$emt  in  tlie  cause  to  the  same  effect  as  this  private  arrangement  ? 

And  then  it  is  argued  that  this  is  substantially  the  same  thing  as  if  there 

Iisd  been  such  a  consent.    Bat  could  there  have  been  such  a  consent, 

and  could  suck  a  content  have  been  made  a  rule  of  Court  ?  Or,  if  it  was 

nade  a  rule  of  Court,  can  it  be  said  that  a  purchaser  would  have  been 

tsfe  in  purehasing  under  an  order  made  upon  such  a  consent  ?  It  is  said* 

on  behalf  of  the  plaintiff,  that  it  is  not  proved  that  any  of  the  creditors 

were  injured.    As  to  that  point,  it  is  not  proved  that  they  were  not 

injared.     It  is  sufficient,  however,  for  me,  that  creditors  might  have  been 

injored,  to  render  itineumbent  upon  me,  sitting  here,  to  refuse  ta  en»' 

tertain  this  bill ;  and  I  am  bound  to  make  the  defence  in  answer  to  such 

s  soit,  not  for  the  sake  of  the  defendant,  who  was  a  party  to  the  trans* 

action,  but  for  the  sake  of  the  public. 

As  to  costs,  I  cannot  give  the  defendant  any  costs.  He  has  sh^ied 
his  defence  in  a  way  in  which,  I  am  bound  to  say,  upon  the  evidence,  is 
Dtterly  false.     I,  therefore,  dismiss  the  bill,  without  costs. 
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Tuuday,  April  26 A  1840. 

DEVISE— SUBSTITUXrON  BY  CODICIL. 

Commissioners  of  Charitablb  Donations  v.  Cottbr. 

Although  a  CO-  Bv  deed  dated  7th  October,  1811,  certain  stocks  and  monies  were 
profegses^to  vested  in  trustees,  on  tmst,  to  pay  the  interest  to  Isabella  Lady  Cotter, 
tahfititute  a       for  life,  to  ber  separate  use ;  and,  after  her  death,  to  pay  the  principal 

Q6V18C  Oi 

one  denomina-    to  snch  of  the  children  then  anmarried  of  Sir  James  and  Lady  C«otter 

Mother""  k  ^""^  ^  ^^'  ^^"^^  *^®°^^  ^y  ^^^  ®^  ^'^^^  appoint ;  in  de&nlt  of  snch  af^^oint- 

does  Dot  al-  ment,  equally  to  the  children  who  should  be  living  at  Sir  James's 

^at^hedeTise  d^^^*     ^^d  the  trustees  were  empowered  to  invest  the  monies  from 

under  the  codi-  time  to  time  in  the  purchase  of  land,  of  which  they  were  to  stand 

cilistobesab-        .     ,  •     ,.i 

ject  to  the         seised,  to  the  like  uses. 

!ud^coDdUio^  ^^^  trustees  accordingly  laid  out  £6,110  of  the  money  in  the  pnr- 
as  the  devise  in   chase  of  the  lands  of  Gneev€j  BalhigrMn^  KnuUery^  and  GartanBeligi 

which  were  aocordingly  conveyed  to  Sir  John  Franks,  as  a  trustee  for 
Testator  hay-  the  parties.  Sir  James  Cotter,  by  his  will,  dated  2Bth  January,  1828, 
ap^oin^l^y  reciting  his  power,  appointed  the  lands  to  his  four  younger  sons  in- 
deed OT  wiU,  BaUygriffin  to  his  son  John  and  his  heirs ;  GurtaneeUg  to  his  son 
will,  and  after-  George  and  his  heirs ;  Enuitefy  to  his  son  Henry  and  his  heirs ;  Cfnene 
^then  t^^  ^  ^''  '^"  Nelson  and  his  heirs  ;ioffoio  ikem  immediatdy  from  and  ^ler 
dicil  to  his  will.  ^  decean  of  Lady  CoUer ;  and  in  aue  rfihe  death  of  any  or  eiiker  oflUs 
appointed  four   saidyounyer  MmSy  b^oreheor  they  should  be  rupeethsely  enHiled  thereto: 

denominations    (^^  ^  pgg^  ^  g^f^gre  of  him  or  them  ao  dying  to  goto  and  be  divided 

of  land  to  his  ^  jr    jr        jr 

four  sons,  giv-   omonget  the  surtfivors  of  Msm,  equally  share  and  share  alike. 

i^^a'tion^^to'  Subsequent  to  the  date  of  his  will.  Sir  James  Cotter,  by  deed  dated 

each  and  his  9th  April,  1828,  irrevocably  appointed  Knnttery  to  his  son  George  and 

ded  a  clause  of  ^^'^  heirs,  thereby  displacing  the  appointment  of  those  lands  by  his  will 

Murvitorship  to  Henry.     By  a  codicil,  dated  29th  April,   1828»  the  tesUtor,  after 

By  the  deed*  reciting  that,  since  the  execution  of  his  will,  he  had  irrevocably  ap- 

**.®  ^d^^e  a*'-  P®'"^^  Knuttery  to  George,  proceeded  thus — «*  And  I  hereby  revoke 

pointmentcon-  <<the  appointment  of  Knuttery  to  my  son  Henry  in  the  annexed  will 

wiU,  and  ap-  ''  contained,  and  inUead  thereof^   I  appoint  unto  him,   his  heirs  and 

pointed  to  his  « assigns,  the  lands  of  Gartanedig" 

third  son  and  ,       , 

his  heirs  the        [The  question  in  the  cause  was,  whether  this  appointment  of  Crarta* 

oriand°*riv°n  "^''^  ^  U^nty  was  subject  to  the  clause  of  surviTorship  oont«ned  in 
hy  his  will  to    the  will?] 

leaving  the"^°'        ^ir  James  Cotter  died,  and  Henry,  one  of  the  four  sons,  afterwards 

latter  without 

pro  vision. 

Then,  bj  the  codicil  to  his  will,  he  appointed  to  his  fourth  son  and  his  heirs  another  deno-  . 

mination  of  land  '  instead  of  that  given  by  the  will.  Held—  that  although  the  appointment 

by  the  will  would  have  been  subiect  to  the  clause  of  survivomhip,  the  appointment  by  the 

codicil  was  absolute  to  him  and  bis  heirs. 
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died  in  1830,  hit  mother^  Lady  Coller,  being  still  alire,  and  in  reoeipl    May,  1840. 

of  tlie  rente  of  Ihe  fonr  denominations  of  land,  in  virtue  of  her  life  estate 

therein. 

Henry,  by  his  will  executed  shortly  before  his  death,  dated  17th 
December,  1830,  devised  the  lands  of  GurUxMMg  to  his  brother,  the 
Rev.  George  Cotter,  in  trusty  for  the  purpose  of  promoting  Scriptural 
Bdueationin  tke  parish  of  RahoHf  and  he  desired  that  trustees  might  be 
appointed  by  his  said  brother,  so  that  his  wishes  might  be  fnfilled  in  this 
respectybr  ever. 

The  Commissioners  of  Charitable  Donations  then  filed  their  bill  to 
have  die  trosts  of  Henry's  will  performed,  his  three  brothers,  or  some 
of  them,  insisting  that  Lady  Cotter  being  still  alive,  and  Henry  having 
died  before  he  **  became  entitled"  to  the  lands,  the  danse  of  survivorship 
ID  the  will  operated  to  give  Gurtaneelig  to  the  survivors,  subject  to 
Lady  Cotter's  life  estate. 


The  Aitomeg^Generalj  for  the  Commissioners  of  Charitable  DonaF 
tions.— There  are  two  pointe  to  be  considered— First,  whether  the 
words,  <^  in  case  of  the  death  of  any  of  my  said  sons  before  he  or 
they«  shall  be  entitled  thereto,"  referred  to  the  event  of  the  death  of 
any  cithern  before  the  testator  himself,  or  before  Lady  Cotter.  We 
say  the  remainder  vested  in  the  sons,  and  that  they  became  "  entitled 
thereto"  on  the  death  of  the  testator*  Doe  v.  Prigg  (a).  It  is  troe, 
ihe  will  says  that  the  lands  shall  go  to  them  on  the  death  of  Lady 
Cotter.  But  subject  to  her  life  estate,  the  remainder  vested  in  the  sons 
immediately  on  the  death  of  the  testator.  If  the  Court  agrees  with  us 
in  this  view  of  the  case,  it  decides  the  question  for  the  plaintifisy  for 
Heory  did  not  die  until  after  his  father. 


[The  Lord  Chancellor  intimated  that  he  could  not  adopt  this  view 
of  ihe  wilL  He  thought  that  the  context  shewed  that  the  words 
referred  to  the  death  of  Lady  Cotter.] 

AUom^GeneraL^^Then  the  second  question  is,  whether  the  appoint- 
ment by  the  codicil,  to  <<Henry'and  his  heirs,"  is  subject  to  the  clause  of 
surrivorship  contained  in  the  will  ?  We  say  no.  This  is  not  Che  case  of 
a  aobstitntion  of  one  devise  for  another ;  for,  at  the  time  of  the  codicil, 
there  was  no  subsisting  devise  or  appointment  to  Henry  whatever.  The 
deed  appointing  Knutterg  to  George  had  already  destroyed  the  ap- 
pointment by  the  will,  of  those  lands  to  Henry.  Therefore,  the  testator, 
in  making  his  codicil,  was  making  a  provision  for  a  son  wholly  unpro- 
vided for  by  his  will ;  and  by  that  codicil  he  appointed  Knuttery  to  him 

(a)  8  Baro.  &  Cr.  231 ;  ibid.  340. 
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Maiyt  ISiO.   and  his  Kein.    The  Conit  cannot  cat  down  that  proTition,  or  dog  it 

with  any  condition.  In  Holder  ¥.  BaweU(a)y  that  principle  is  laid  down 
by  the  Court.  The  cases  relied  on  by  the  defendants  are  cases  of 
legacies  beqaeathed  by  the  will,  and  merely  altered  as  to  guanittm  by 
the  codicil.  In  soch  cases,  it  is  troe,  the  Courts  have  held  that  the 
conditions  and  limitations  in  the  will  attached  upon  the  bequest  In  the 
codicil.  Those  cases  have  no  analogy  to  the  presenty  for  here  the  ap- 
pointmeot  in  the  will  had  been  destroyed  before  the  oodidl  was  eze< 
cated. 


COMMISSION- 
ERS OF 
CHAKITABLB 
DONATIOMI 

r. 

COTTIB. 


Mr.  Liiian^  Q.  C,  for  the  defondants.— The  wonb  *"  instead  of!*  are 
words  of  snbstitQtion  very  distinct,  and  have'alvTays  been  held  to  niake 
a  devise  or  beqoest  in  a  codicil  snbject  to  the  same  eondittons  and  inci* 
dents  as  the  original  devise  or  bequest.  Seaercft  v.  Maifnmrd  (6) ;  CW>io« 
der  V.  Ciowes  (c) ;  Cooper  v.  Dajf  (d) ;  Lord  Sktfiethur^  v.  Duka  of 
Marlborough  (e). 


Lord  Chancellor. 

Sir  James  Cotter,  by  his  will,  appointed  the  lands  of  Knottery  to  his 
son  Henry,  Ballygriffin   to  Greorge,  and  two  other  denorainatiom  of 
land  to  two  other  sons ;  and  as  to  all  of  them»  he  declares  that  such 
respective  parts  of  the  said  lands  should  *'  go  to  them  immediately  after 
<*  the  death  of  his  wife,  Lady  Cotter.  And  in  case  of  any  of  Ins  said  sons 
**  dying  before  he  or  they  should  be  respectively  entitled  thereto,  then  the 
''  share  of  him  or  them  so  dying  to  go  to  and  be  divided  among  the  anr- 
"vivors."     The  will  certainly  migkt  have  been  more  explicit,  and  might 
have  said  expressly,  '*  in  case  any  of  them  die  before  Lady  Cotter ;"  but 
it  says  what  is  tantamount  to  that,  for  it  says  the  lands  shall  go  to  them 
immediately  after  her  death ;  and  then  states  that  the  survivorship  is  to 
talce  place  if  any  of  them  die  before  he  is  eniitied  ikeroUh    It  is  con- 
tended that  the  interest  in  remainder  vested,  in  point  of  law,  imme* 
diately  on  the  death  of  the  testator,  subject  to  the  life  estate  of  Lady 
Cotter,  and  that,  consequently,  the  words  eniiiied  thereto  may  refer  to 
that  legal  vesting  of  the  estate,  and  not  to  the  period  at  whieh  they 
were  to  become  actually  entitled  to  the  possession ;  but  in  the  natural 
construction  of  the  whole  clause,  the  survivorship  was  to  take  effeot  in 
case  any  of  them  died  before  Lady  Cotter,  the  period  when  they  were,  in 
the  ordinary  sense  of  the  words,  to  become  *'  entitled  thereto."     There* 
fore,  as  to  the  first  point  insisted  for  by  the  pUuntiffi,  I  cannot  take  their 
view »  f  the  will.     However,  the  second  point  on  which  they  rely  is,  I 


{a  J  8  Ves.  97. 

(t)  2  VeD.Jun.  449. 


(I)  3Bn>.C.  C.230. 
(d)  3  Mer.  163 ;  S.  C.  1  Tea.  jun.  279. 
(()  7  Sim.  337. 
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think,  better  foooded.     They  say,  admitting  the  operation  of  the  claose    May^  1840. 
of  sunriTorshtp  in  the  will,  (hat  they  daim  under  the  codicil  as  a  sub- 
stantive devise  of  Gnrtaneelig  to  Henry  and  his  heirs.     The  defendants 
say  that  the  codicil  merely  snbstitated  the  lands  of  Gnrtaneelig  for  the 
lands  of  Knnttery,  mentioned  in  the  will,  and  that  the  devise  by  the  will 
being  subject  to  the  dense  of  survivorship,  so  must  the  devise  by  the 
codiciL    Their  argument  is,  that  by  force  of  the  words  "  instead  of," 
all  the  incidents  to  the  original  devke  attach  on  the  one  which  is  sub- 
Btituted.    They  insist  that  by  force  of  those  words  <<  instead  of,"  all  the 
ineidenu  to  the  origbal  devise  necessarily  follow.    But  in  all  the  cases 
cited  jn  snppoit  of  dut  doctrine^  the  Court  was  looking  to  the  intention  of 
the  testator.  Hie  case  of  Cramdtr  v;  Chwei  (a),  where  the  condition  was 
held  to  attaeh,  is  really  not »  very  intdl^Ue  case.  I  think  there  must 
have  been  something  in  it  not  stated  by  the  reporter.  The  case  of  Xeorr- 
en{^v.  Jfagmarvf  (6),  in  irhich  It  is  said  that  Lord  Thuiiow  established  such 
a  position,  really  dees  nol  establish  any  such  thing.  Lord  Thnrlow  could 
not  have  decided  that  case  otherwise  than  he  did,  for  the  personal  estate 
had  been  specifically  bequeathed,  and  he  could  not  have  dedded  the  case 
otherwise,  without  ovtfrtording  the  specific  beqneet   Here  the  knds  of 
Knnttery  had  beett  appoittted  by  deed  irrevocably  to  George,  and  the 
eodieii  states  them  to  have  been  so  appointed.    That  appointment  was 
withoftt  any  danee  <»f  inrvitorship,  and  yet  I  am  called  on  to  say,  when 
the  testator  goes  on  to  d^vito  Goilanedtg  to  Henry,  that  it  is  to  be  sub- 
ject to  the  ehuiie  of  snrvivoiehip  in  the  iriiL    I  am  called  on  to  work  a 
disherison  on  thisenpposed  prindploi  thai  the  words  '<  instead  of"  most 
necessarily  have  the  consequence  of  attaching  all  the  incidents  of  the 
ordinal  devise. 

It  was  stated  in  the  ai|pment,  without  any  necessity,  for  it  was 
not  at  all  before  me  in  evidence^  that  the  opinion  of  a  very  eminent 
oonneel,  the  late  Mr.  Sauriny  had  been  taken,  and  was  different  from 
the  view  which  I.  have  taken,  and  which  I  was  disposed  to  take  from  the 
oommettcement.  I  think  if  he  had  had  an  opportunity  of  hearing  it  argued 
as  I  have,  he  would  have  come  to  a  different  conclusion  from  that  whidi . 
is  attributed  to  him.  Feding  no  doubt  on  the  case,  I  do  not  think  I 
should  be  warranted  in  tending  it  for  the  opinion  of  a  Court  of  Law.  I 
fdt  no  doubt  npott  it  from  the  commencement ;  but  bdng  told  that  that 
eminent  counsel  had  given  such  an  opinion,  I  have  {pven  it  the  fullest 
oooiideration. 


(d)  syes.jim.449. 


(6)  3  Bro.  C.  C.  SSS. 
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Saturday,  May  9tk,  1840. 

HUSBAND    AND    WIFE — WIFE'S    REVERSIONARY 

INTEREST— WIFE'S  CONSENT  TO  WAIVE 

HER  EQUITY. 

BaTT  UUI  Wifo  «•  CcTHBSMTaOK. 

""  Ued  "  "^"^  pUintift,  BeDJaniin  WhkUm  BmU  tnd  Jalk  Bmtx  iDtemurlad,  In 
vrnioDUT  the  ymit  1809,  and  MbaniBradj  tin  pbutiff  Boajuiiti  b«euM  wiitd 
'^^^"ir  of  tiM  lowl*  of  CoriMllw  M  tMunt  io  taiL     la  tba  ymt  INS  h« 


■amnng     her  ■iii'iilllll  ■  I  III  II I  III  f.  ■Illl  lllljag  ill  llllllllllWI  ll  nil  IIMmilMllil  I.  mill  III!  Jlllll 

^t''^;'  ^-  ^  affrwBMl  with  Williud  Joly  for  >  nle  of  the  4>Bda  lor  a  mud  of 

(eDting    to  £3000.  Uii  wife,tlM  plaintiff  Jolifi,  agned  to  joinintboeonToyBiice  in 

lenatgiTc  tbe  oomatdoration  of  £1000  beiag  ionmd  to  bar  la  tbe  ereat  of  Miriiiag 

Coort  tbe 


Id  panoanoe  of  the  aboTo  ^reameat,  bjr  indoatwa  baaring  data  dw 
19th  day  of  May  1828,  betveon  the  plaintiff  BeDJanun  Batt  of  tbe  fint 
part,  Jalia  Batt  of  the  teoond  part,  aad  John  Garter  Banett  and  James 
Catbertaon  of  tbe  third  part,  redttng  that  tbe  aaMpbdatiffBeajaarin  bad 
ezeeotedliiaboBdanilwarrantofattomeyia  tbe  principal  Bam  of  £1000, 
Goaditioaed  as  in  tht  aud  deed  aaaatioaad,  it  waa  stipnlatad,  that 
tbo  Uaatee*  aboiild  levy  the  aaid  amn  together  wiA  lb«  tatanat  tbaroef 
aad  pay  the  tame  to  the  aaid  [Jaintiff  Jain,  in  the  ereot  of  ber  ont- ' 
living  her  aaid  buabaBd,  and  ia  oue  tbe  ^aiatiff  Beajanin  ia  bit  lifetiara 
paid  tbe  naie  to  tbe  taid  tnitteea,  that  thea  they  iboold  lay  oat  and 
inreat  tha  nuae  in  good  and  nffident  Mcnrity  with  the  oonaent  of 
tiie  pbuntifli,  and  pay  the  intwvat  tberacrf'  to  tbe  plaintiff  Banjanin 
dnring  hi<  life,  and  after  bU  deoeaae  to  apply  tbe  priaeipal  and 
intereat  then  due  tbereon  to  the  aole  and  aepaiata  aao  of  hia  aud  wif^ 
tbe  plaintiff  Jolia.  Jodgroeat  waa  eal«t«d  on  dw  bond  ia  Trinity 
Term  I8Sa 

The  aaie  of  the  lands  baring  been  completed,  the  pnrcbaaer  paid 
bit  parehase-nianey,  and  thereoat  £1000  waa  paid  to  tbe  tmatOM^and 
ioTested  by  tbem  in  tbe  S^  per  eeata.  on  tbe  trasta  of  tbe  deed. 

Tbe  plaintiA  being  in  great  peeaniary  diatreae,  tbe  preeent  bill  waa 
Sled  for  the  purpose  of  having  tbe  priodpal  som  of  £1000  paid  to  tbe 
plaintiffs,  for  the  Bopply  of  their  immecbUe  wanta.  The  plaintiff  Jidia 
offered  to  waive  her  equity  to  the  said  fand,  and  to  pemit  die  traateea 
to  be  discharged  from  the  tmata.  The  bill  prayed  that  the  tnuteea 
might  be  directed  by  the  decree  of  the  Coort,  to  tranaler  to  the  plaintiff 
Benjamin  the  amonnt  of  the  trust  fond,  after  payment  thereoat  of  hit 
costs,  and  diat  they  might  be  discharged  from  tbe  tnists  of  the  deed, 
and  that  tb£  deed  might  be  cancelled. 
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The  trustees  pot  in  their  answers,  submitting  %»  act  under  the    MaglSV), 
directions  of  the  Court 

Mr.  Hughm  and  Mr.  Keogh,  for  the  plaintiflFs  submitted)  that  the  wife 
consenting  to  wai^e  her  equity  in  open  Conrt,  as  there  was  no  limitation 
to  chadien,  the  husband  was  entitled  to  have  the  fund  transferred.  The 
parties  are  both  advanced  in  years  and  in  the  greatest  distress.  In 
the  case  of  JPCdnnteft  v.  BuUer  (a),  a  sum  of  money  was  vested  in 
trustees  upon  trust  to  pay  the  interest  to  the  husband  for  lifoy  after 
his  death  to  the  wife  for  life*  and  after  the  death  of  the  survivor  to  pay 
the  principal  to  sudi  person  as  the  survivor  should  appoint ;  a  similar  bill 
to  the  present  was  filed*  and  upon  examination  of  the  wife*  the  Court 
ordered  the  tmstees  to  pay  the  money  to  the  husband.  The  same 
was  acted  on  in  Gmsey.  SmaU{b)i  and  Bllii  r.  AikintoH  (e). 


Mr.  Warroh  for  the  trustees,  ri  ted  SHgle  v.  EvenU  (d)^  where  Lord 
Cottenham  doubted  the  power  of  the  husband  to  dispose  of  his  wife's 
life  interest,  when  not  settled  to  her  separate  use. 

* 

Mr.  Hughu. — ^The  case  of  Siiffe  v.  EveriU  cannot  be  relied  on  as  an 
authority  in  the  present  case.  It  did  not  come  before  the  Court  in  a 
proper  form  to  raise  the  question.  Lord  Cottenham  having  said,  that  he 
nrnde  his  decision  in  the  absence  of  authority,  and  without  any  argument 
in  support  of 


The  cause  stood  over  for  further  argument,  the  Lord  Chancellor 
expressing  himself  anxious  to  make  the  decree  if  it  could  be  done. 

Mr.  Blakef  Q.  C,  on  a  subsequent  day,  was  heard  for  the  plaintilb. 
The  difficulty  Lord  Cottenham  felt  arose  out  of  the  case  of  Pwrdew  v. 
Jaduon  («),  and  Hanmr  v.  Maretan  (f)\  the  difficulty  in  those  cases  was, 
that  there  was  a  life-estate  outstanding  in  a  third  person;  but  where  the 
husband  and  wife  have  between  them  the  whole  right,  there  is  no  dif- 
ficulty, EOu  V.  AUdnmm.  A  different  princij^e  guided  the  cases  of 
SperUmg  v.  ItocltfoTir{jg)^  and  the  Others  which  are  s«d  to  control  the 
present  case.  In  all  those  cases  there  was  an  outstanding  life-estate  in 
a  third  person.  If  there  be  a  principle  denying  the  right  of  the 
husband  in  cases  like  the  present,  it  is  a  new  one.  Lord  Cottenham 
has  said  that  he  knew  of  no  cases  establishing  the  contrary.  Besides  the 
more  modem  cases  already  dted,  there  is  one  decided  by  Lord  Not- 
tingham, BrudneU  v.  Price  (A). 


(6)  1  AD4tr.  377. 
(d)  1  My.  &  Cr.  3T* 
CfJ  3Bua8.e5. 
(*)  Finoh.  Bep.  365. 


(a)  1  Oox.  367. 
(O  3  Bro.  C.  C.  §65. 
fe)  I  Boss.  1. 
(y)  8  Vef .  140. 
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May  1840. 

BATT 

and  Wife 

V. 

CUHTBERT- 

SON. 


Mr.  Warretif  Q.  C,  tor  the  trotteet. — Hie  catei  cited  by  Mr.  Stake 
haire  beeu  overruled.  They  were  discussed  in  RiAardi  r.'  Chambeh  (a). 
There  it  was  distinctly  held  that  no  jarisdiction  existed  in  equity  by 
the  consent  of  a  married  woman  iipon  examination  to  transfer  to  her 
hosband  personal  property,  settled  in  trost  for  her  in  the  event  of  her 
surviving  her  hnsband.  In  WoUands  v.  Croweker  (k),  it  donbt  wss 
raised,  bot  it  has  been  set  at  rest  by  the  sobseqoeni  cases. 


Lord  Chakobllob. 

I  fttt  a  great  anxiety  to  give  these  parties  a  decree  if  I  eoald.  The 
woman  almost  feO  on  her  knees  tone  to  ask  me  to  do  il.  The  property 
is  very  small,  and  I  would  give  to  them  if  I  coold.  Gute  were  dted 
to  shew  that  the  Courts  had  sometinies  done  so,  but  thoee  cases  ate  not 
sustained  on  loiAing  more  fnUy  into  the  authorities.  The  caae  of  Siiffk  v. 
JBverUi  corroborates  the  doctrine  adopted  by  LoidLyndhurst  aod  Sir 
Thomas  Plumer.  The  judgnient  of  Sir  Themai  Plamer  is  very 
able  and  satis&otory.  There  was  no  Judge  who  ever  took  mote  pains. 
He  left  none  of  the  authorities  unexamined  in  Pltrdeio  v.  Jh<nihau  (c)>. 
I  think  I  must  dismiis  the  bill,  but  I  will  oonnder  it  again,  and  if  I 
should  alter  my  opinion  I  will  mention  it  on  Wednesday. 


On  a  subsequent  day  the  Lord  Chancbllor  again  mentioned  the 
case,  but  remained  of  the  same  opinion,  and  the  bill  was  dismissed. 
The  trustees  tohave  their  costs  out  of  the  eofpus  of  the  fond. 


(a)  10  Yes.  580. 


(b)  12  Yes.  174. 


(e)  1  Ru88. 1. 
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Tkmndoi^^  Januanf  2U. 

PRINCIPAL  AND  A6ENT-*M0RTGA60R  AND 

MORTGAGEE 

BuRRODGH  V.  Cranston. 
Cranston  v.  Burrouoh. 

FoRKCLOSURB  Halt  by  the  execototv  of  Sir  Richard  Borroagfa,  to  rkise  a  A  paTment  of 
mortgage  debt  of  £2000.  Cross-bill  by  Cranston,  the  mortgagor,  insist^  money^^^ 
ing  that  he  had  paid  off  the  mortgq;e«  and  got  a  receipt  for  the  money  the  day  limited 
Aom  J.  W.  Barlow,  the  agent  of  Sir  Richard  Borroo^.  ^fa^  gentr^'  ^ 

Barlow  had  nerer  paid  the  mbney  to  Sir  R.  Bnrrongh,  and  the  qvea«   ^^^^  of  the 
tsons  discussed  at  the  hearing  were  :^-  bat  idSont 

First,  whether,  in  point  of  fiu^  Cranston  had  wtt  paid  the  mQney  ^^'^^ 
to* J.  W.  Barlow,  as  alleged  ?  rined  a  prema- 

Secondly,  snpposing  £2000  to  hare  been  really  paid,  whether  it  was  ment,'^^7' 
paid  to  Barlow,  as  the  ageHi  oi  Sir  Richard  Borrongh,  in  discharge  of  the  without  his 
mortgage  deivt  ?  a  good  dia- 

Thirdly,  supposing  the  money  really  paid,  and  paid  to  Barlow  as  the   ^^^  ^'  ^^ 
agent  of  Sir  R.  Burrongfa,  whether  a  payment  to  the  general  agent  of  debt. 
a  mortgagee,  is  a  good  discharge  of  the  mortgage  debt  ? 

Fourthly,  whether  the  mortgagor  in  this  case,  having  repaid  the 
money  to  the  agent  b^ore  the  day  limited  by  the  deed,  could  charge 
such  a  payment  against  the  mortgagee,  who  had  not  received  it  nor 
authorised  a  premature  re-payment  ? 

^yj  the  mortgage  deed,  it  appeared  that  the  time  limited  for  re- 
payment of  the  mortgage  money  was  five  years  from  the  date,  and  after 
the  five  years  bsd  elapsed,  the  lAortgagee  was  not  to  call  it  in  without 
giving  six  months'  notice;  and,  on  the  other  hand,  the  mortgagor  was 
not  to  pay  it  off  Vrithout  giving  six  months'  notice.  The  pajrment  wis 
stated  by  Cranston,  the  mortgagor,  to  have  taken  place  only  two  months 
after  the  original  loan.  He  stated,  that  having  originally  raised  the 
money  for  a  particular  purpose  connected  with  some  qffm  for  which  he 
was  negociating,  and  being  disappointed  in  his  views,  and  no  longer 
requiring  the  money,  he  applied  to  J.  W.  Barlow,  informing  him  of  the 
circumstance,  and  inquiring  whether  Sir  R.  Burrough  would  take  back 
the  money  and  give  up  the  deed.  To  this  application,  according  to 
Cranston's  statement.  Barlow  replied  that  Sir  R.  Bnrrongh  was  willing 
to  do  so.  Cranston  swore,  in  his  answer^  that  he  had  accordingly  paid 
the  money  to  Barlow,  and  that  Barlow  had  thereupon  given  up  the  title 
deeds  of  the  mortgaged  premises,  and  had  also  given  him  a  receipt  upon 
a  piece  of  paper,  which  receipt  Cranston  stat^  that  he  bad  since  unfor* 
tunately  lost. 

Evidence  was  given  to  shew  that  Barlow  was  the  general  agent  of 
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Sir  R.  Bnrroogh,  and  frequently  lent  and  reeeired  money  on  his 
aooonnt  The  title-deeds  of  the  mortgaged  premises  had  eertatnly  been 
restored  to  Cranston,  hot  not  the  mortgage  deed.  Tlie  latter  was  fowid 
after  Baiiow*s  death  among  his  private  papers,  and  not  among  the  papers 
of  Sir  Richard  Bnrrongh. 


Sergeant  Greene^  Mr.  BlaMume^  Q.  C,  Mr.  KuUmge^  Q.  C,  and 
Mr.  WMer^  for  the  ezecators  of  Sir  R.  Barrongh,  the  mortgagee, 
sobmitted— 

First — That  there  was  no  snffieient  endenoe  of  any  sneh  payment  as 
that  alleged'  by  Cranston  to  have  been  made  to  Baiiow,  and  that  the 
mortgagor,  if  he  alleged  a  payment^  should  prove  it  siridly. 

Secondly— That  supposing  Barlow  the  general  ageut  of  Sir  R.  Bor- 
roughy  thai  did  not  give  him  authority  to  give  a  discharge  for  a  mort- 
gage debt,  for  that  requires  a  re-conveyance.  WhidoekY.  IFbUbim  (a); 
Martm  r.  Emg$ley{b);  RoberU  v.  MatkeiosCe) ;  CmiU  v.  Drmigkl{d). 

Thirdly—That  even  supposing  Barlow  to  have  been  sufficiently 
an  authorised  agent  to  enable  him  to  receive  the  money  at  the  time 
limited  by  the  deed,  yet  that  he  could  not  he  held  to  have  authority  to 
Tuemd  the  original  mortgage  contract,  and  take  back  the  money  in  two 
months,  instead  of  five  years,  as  provided  by  the  deed ;  and  thai  Cran- 
ston, by  paying  the  agent  in  derogation  of  the  contract  with  the  prin- 
cipal, had  made  him  his  own  agent.  Cambdl  v.  natMM(e);  Ky/mer 
V.  Shierm^t(f) ;  BUuMunu  v.  SckoUs(ff) ;  PwmUmr  v.  GaiUkM{ky 


Mr.  PmmtfaAert  Q.C.,  Mr.  Warrm^  Q.C,  Mr.  GUmon^  Q.C, 
and  Mr.  Wrighif  for  Cranston,  the  mortgagor. 

Barlow  is  proved  by  the  evidence  to  have  had  a  general  authority  from 
Sir  R.  Burrough  to  transact  his  |iecuniary  concerns  in  this  country,  from 
the  year  1833  until  his  death,  and,  therefore,  had  authority  to  bind  his 
principal.  WkUAmidr.TktlkeU{i),  There  is  no  such  distinction  as 
contended  for  between  a  mortgage  and  a  bond.  Duckeui^  CUvb" 
kmd  V.  EaeeeuiorS'af  Da$k$oood{k). 


Lord  Chancellor. 

This  is  an  important  case,  and  it  has  taken  time  equal  to  its  impeii- 
anoe.  Mr.  Cranston  is  interested  very  much,  if  he  have  paid  this 
sum,  that  he  should  not  pay  it  now  again ;  but,  on  the  whole  of  the 
case,  I  do  not  entertain  a  doubt  how  my  decision  oOght  to  be,  and  that 


(a)  1  Salk.  157. 
(c)  1  Vern.  160. 
(e)  1  Stark.  233. 
(g)  2  CaiDp.  341. 
(0  15Eaiit»  400. 


(b)  Pre.  Cha.  209. 
(<f)  1  MoU.  487. 
(f)  I  Camp.  109. 
(M  13£ait,  43S. 
(k)  Freeman,  249. 
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is  ill  fkvor  of  the  mortgagee. '  The  mortgiige  deed  baa  been  proved»  and  Jan,  1840, 
by  it,  it  appears  tbatthe  money  was  not  payable  for  fire  years,  nntil  Ist 
May,  18S8 ;  and  oYon  after  five  years,  tbe  mortgagor  was  not  to  call  it 
in  witboat  six  months'  notice,  and  Cranston  was  not  to  pay  it  without 
six  months'  notice.  It  is  said  that  Cranston  was  desirous  to  pay  it  off 
shortly  after  it  was  borrowed,  that  is,  he  was  desirous  to  rescind  the 
oonlraei.  He  was  seeking  some  office  throogh  this  money,  and  being 
disappointed  in  his  object,  he  pays  it  bade  into  Barlow's  hands,  without 
oomnannication  with  Sir  Rioiiard  Bnrrough,  and  without  any  voucher 
exeept  a  receipt  upon  half  a  sheet  of  paper,  there  being  no  witness  pre- 
seat.  Now,  that  is  not  the  usual  mode  of  business,  to  say  nothing  of 
Cranston  being  a  man  of  business  himself.  But  where  is  this  receipt? 
It  is  not  produced.  Cranston  had  it  in  his  possession  in  February  1837 ; 
he  has  kept  it  so  carefully  that  he  has  mentioned  it  in  his  letter  to  Ha- 
milton as  being  in  his  possession,  and  now  it  is  said  to  be  lost.  At  that 
time  he  was  perfeetly  aware  of  an  adverse  case  against  htm,  that  a  case 
had  been  laid  before  counsel  with  a  view  to  sue  him  upon  this  mortgage, 
and  he  unaccountably  loses  this  important  document.  The  Court  would 
stultify  itself  to  credit  this  account  on  the  evidence  in  these  causes.  I 
say  nothing  against  Mr.  Cranston.  That  he  may  have  got  this  receipt 
I  do  not  doubt,  but  I  entertain  a  vehement  suspicion  that  this  document 
coDtains'something  which  he  might  suppote  would  defeat  his  case;  He 
has  given  no  evidence  how  he  made  this  payment,  whether  in  gold  or 
notee ;  he  has  produced  no  order,  no  banker's  book ;  there  is  not  men- 
tion of  the  matter  to  any  one  for  the  four  years  of  Barlow's  life';  there 
is  no  communication  with  Sir  Richard  Burroogh  or  Sir  Edward  Bur- 
rough,  or  any  other  person.  I  am  not  bound  to  decide  that  he  has 
given  an  untrue  account  in  his  answer — I  am  not  driven  to  that— but  I 
shoald  rather  say,  that  the  nature  of  the  transaction  was  as  Mr.  Barlow 
has  stated  it  in  the  declaration  made  to  his  wife,  that  it  was  paid  to  Bar- 
low for  the  purpose  iif  employing  it.  It  may  have  been  as  Mr.  Cranston 
has  stated,  but  I  go  upon  this,  that  the  Court  is  bound  to  see  that 
the  party  who  relies  on  such  a  payment,  nnder  such  extraordinary 
circomstances,  makes  actual  proof  of  it.  Bat  even  if  the  payment  were 
made,  I  adopt  the  argument  of  tbe  counsel  for  the  plaintiffs  in  the  ori- 
ginal cause,  that  it  could  not  be  relied  upon.  As  to  the  cases  which  have 
been  cited,  and  the  distinction  taken  by  Mr.  Cranston's  counsel  between 
general  agency  and  a  mere  special  authority,  I  agree  with  them  that  the 
distinction  is  clearly^taken.  I  allude  to  the  cases  cited  from  15  Sasi. 
But  what  are  these  cases  ?  They  are  not  cases  of  dealing  wiih  land, 
but  with  goods  and  with  brokers,  persons  particularly  qualified,  and 
filling*  that  character.  The  broker  is  considered  in  some  degree  as 
owner ;  but,  surely,  these  cases  cannot  apply  to  the  case  of  a  mortgage— 
a  mortgage,  too,  not  payable  for  fire  years — as  to  [enable  an  agent  to 
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rescind  each  a  oontraiA  as  that  Lord  BUenboroogh  and  Mr.  Josiioe  Bay- 
ley  put  it  upon  this,  that  they  considered  the  broker  as  owner,  and  that 
pablic  policy  requires  it ;  but  the  case  of  a  mortgagor  is  different.  It  was 
not  necessary  or  incident  to  Barlow*s  character,  as  agent,  to  receive  this 
money,  but  it  was  an  actual  rescinding  of  the  contract.  That  there  was 
no  communication  with  Sir  Richard  Bnrrongh — ^that  Barlow  was  not 
dealing  fairly  with  Cranston,  is  quite  plain ;  that  he  was  not  dealing  frirly 
with  Sir  R.  Bnrrongh  is  still  more  plain.  His  dying  dedaratlon  and 
the  evidence  of  Mrs.  Barlow,  shew  that  he  got  this  money,  and  that  he 
intended  to  account  for  it ;  but  that  declaration  shews  that  the  debt  was 
not  paid  o£F.  Evidence  has  been  gone  into  to  shew  Barlow's  geneial 
agency,  and  his  receipt  both  of  principal  and  interest.  There  is  no 
very  satisfiictory  evidence  of  the  actual  payment  of  this  sum  to  Barlow 
on  account  of  Sir  R.  Bnrrongh,  and  the  proof  resorted  to  is  the  prodstc* 
tion  of  the  accounts  furnished  to  Bland ;  but  these,  as  aU^;ed  by  eoansel, 
were  not  furnished  as  chums.  The  present  pUdntiffii'  knowledge  of  the 
matter  of  the  mortgage  arises  from  the  explanatory  letters  of  Cranston 
himself.  The  accounts  are  no  evidence  of  an  intention  to  resort  to 
Barlow's  assets;  nor,  even  if  they  were,  wonld  it  bind  the  exeeotors  of 
Sir  R.  Bnrrongh.  There  are  many  minor  points  in  the  case^  whioh  I 
omit  The  condosion  is,  supposing  Barlow  a  general  agsat  to  receive 
the  principiil  money,  had  Sir  R.  Bnrrongh  constituted  him  his  agent  for 
every  purpose  ?  Did  he  pat  himself  and  his  property  altogether  in  his 
power  P  I  cannot  bring  myself  to  think  so ;  but  this  part  of  the  case  it 
is  not  necessary  to  rely  on,  the  entire  circumstances  throw  sndi  sas- 
picion  on  the  payment 
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doctrine,  but  I  thought  it  unnecesMiry  to  decide  the  point  on  which  Sir   jiprU  1840. 

Edward  Sogden  grounded  his  judgment.    •  I  thought  that  from  an 

Anxiety  to  decide  the  question  as  to  a  voluntary  agreement,  Sir  Edward 

Sngden  had  overlooked  a  point  in  the  case  which  was  decisive  between 

the  parties,  independent  of  any  question  of  meritorious  consideration. 

If  I  were  to  be  called  on  to  give  judgment  now,  I  think  that  the  cases 

go  the  length  of  saying,  that  where  a  party  claiming  under  a  voluntary 

agreement  seeks  to  clothe  himself  with  the  legal  title,  the  Court  will  not 

compel  the  party  who  has  received  no  consideration  to  convey  the  legal 

estate.    But  that  is  not  what  the  party  here  applies  for,  and  1  think  that 

this  Court  has  a  right  to  declare  this  fund  liable  to  the  trusts  of  this  deed, 

supposing  the  deed  to  be  gennine.     But  I  do  not  think  I  can  refuse  an 

opportunity  to  the  other  party  of  trying  the  fact  at  law  whether  the  deed 

was  duly  executed  or  not. 

Tuesday^  April  28ih. 

liORD  Chancellor. 

It  is  true  that  the  interest  of  Phipps  in  the  lands,  at  the  time  he  exe- 
cuted this  voluntary  deed,  was  onty  an  equitable  interest ;  and  in  order 
to  obtain  the  benefit  of  it,  Phipps  htmself,  or  his  assignee,  must  come 
into  a  Court  of  Equity.  But  the  conveyance  to  the  trustees  of  the  deed 
was  a  complete  conveyance  of  that  equitable  interest.  The  case  cf 
Blakeley  v.  Brady,  which  was  referred  to  in  the  argument,  came  before 
me  after  it  had  been  argued  before  the  Master  of  the  Rolls,  upon  de- 
murrer. His  Honor  sent  me  a  note  of  his  judgment,  and  when  the 
case  came  before  me,  I  made  a  full  note  of  the  authorities.  The  ques- 
tion raised  there  was  as  to  the  assignment  of  a  chose  in  action.  There  is 
nothing  to  prevent  a  chose  in  action  being  effectually  assigned  in  eqnity. 
The  proof  of  that  is,  that  if  there  is  a  valuable  consideration,  it  will  be 
sustained  by  this  Coort.  In  the  present  case,  it  was  very  roundly  as- 
serted in  argument,  without  foundation,  that  no  instance  can  be  found 
in  the  books,  of  the  Court  having  executed  a  voluntary  instrument.  The 
transaction  being  completed,  so  that  the  party  is  not  to  do  anything 
more  for  the  purpose  of  completing  it,  the  Court  will  declare  the  rights 
of  the  persons  in  whose  favor  it  is  made.  The  bill  is  not  framed  here 
praying  that  a  party  may  be  compelled  to  transfer  the  fund,  but  it  prays 
only  a  declaration  of  the  rights  of  the  parties,  and  to  restrain  any  of  the 
defendants  from  doing  any  acts  inconsistent  with  those  rights. 
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A  bill  to  re- 
strain waste, 
the  damage 
being  only  £7. 
108.,i8  beneath 
the  dignity  of 
the  Court,  and 
will  be  dis- 
missed, with 
costs,  at  the 
hearing. 


SUIT  BENEATH  THE  DIGNITY  OP  THE  COURT. 

Lambert  v.  Lambert. 

Suit  to  TMtnin  waste.  The  bill  staled  the  defendants  to  be  tenants 
under  the  plaintiffs^  by  virtne  of  a  lease  dated  in  1780,  and  that  they 
had  committed  waste  by  entting  down  timber. 

The  plaintiffs  applied  at  the  Rolb  immediately  after  the  bill  was  filed, 
and  obtained  an  injunction  nntil  answer. 

The  plaintiffs  then  pressed  for  the  answer.  When  it  was  filed,  they 
moved  to  continue  the  injunction  nntil  the  hearing,  and  the  injunction 
was  continued  accordingly. 

The  cause  now  came  on  to  be  heard,  and  it  appeared  that  Tory  little 
timber  had  been  cut,  and  of  that  the  greater  portion  was  timber  planted 
and  restored  pursuant  to  the  proraions  of  the  Timber  Acts,  and  which 
the  defendants,  therefore,  had  a  right  to  cut.  Consequently,  the  only 
trees  to  which  the  chaige  of  wasto  applied  were  about  half  a  dosen,  the 
value  of  which  was  proved  to  be  about  £7.  lOs. 

Mr.  Pennefaiiety  Q.  C,  Mr.  Bremiter,  Q.  C,  and  Mr.  ODwyer^  for 
the  plaintiffs. 

The  bill  was  filed  to  prevent  further  mischief.  It  is  true,  the  ac- 
count of  waste  actually  proved  is  small,  but  there  is  no  saying  the 
extent  to  which  the  injury  to  the  estate  might  have  been  carried  if  we 
had  not  filed  this  bilL 


Sergeant  Gneeiisand  Mr.  BUkt^  Q.C.,  for  the  defendant 
This  suit  is  beneath  the  dignity  of  the  Court,  and,  on  that  ground 
aloile,  the  bill  should  be  dismissed  with  costs.  Even  if  it  was  excusable 
to  file  the  bill,  it  was  unnecessary  to  carry  it  to  a  hearing.  They  ob- 
tained an  injunction  on  bill  filed.  That  would  have  served  every  pur- 
pose, but  they  pressed  for  the  defendant's  answer,  then  moved  to  conti- 
nue the  injunction,  and  now  have  bronght.the  suit  to  a  hearing.  The 
prayer  of  the  bill  is  for  an  injunction  and  an  aeeoiwiU  of  the  timber  oit, 
and  that  the  value  of  the  timber  so  cut  may  be  brought  into  Court  and 
vested  in  trustees  on  the  trusts  of  the  plaintiff's  marriage  settlement; 
the  sum  to  be  so  brought  in  and  settled  appearing  to  be  £7.  lOs.  t 
This  Court  will  not  entertain  a  bill  for  so  trifling  a  deinand.     Cnagh  v. 
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Nitge$U{a)\  Brace  ▼.  Taykr{b)\  Jemts  College  ▼.  Bloom{e);  WkU-   May^  1840. 

LAMBERT 

Mr.  Brewiter  replM.  i^mJIwt. 


Lord  Chancbixor. 

The  plaintiffs  may  have  their  action  of  covenant  at  law  withont  oom- 
iDg  here,  or  they  may  have  a  civil  bill  if  they  please.  It  is  like  the 
case  of  Brace  v.  Taylor^  before  Lord  Hardwicke.  I  most  dismiss  the 
billy  with  costs. 


(a)  Moseley,  356 ;  ibid,  47. 
(e)  1  AmbWr,  54. 


(6)  3  Alk.  253. 
{d)  2  Swans.  428. 


*  And  iee  Dimeif  t.  Taaffe^  1  Sanise  &  So.  105. 
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Tuuday,  January  2] si,  1840. 

AMENDED  BILL— TAKING  PRO  CONPESSO—S9tr 
GENERAL  ORDER  (Nov.  )8S4). 

Knox  v.  Knox. 

Tnder  the        Mr.  Pakbnhah  for  the  plaintiff,  moved  that  the  bill  might  be  taken 
order  (Nov.       pro  confesso  B»  against  the  defendant  George  Knox.      The  original  bill 
ihehmls^^^     had  been  amended  on  the  8th  May  1889,  and  the  defendant's  copy  was 
amended  after   retamed  with  the  amendments,  and  with  notice  that  his  answer  was 
defendant  bar-   required  to  them  on  the  24th  of  May  1889, 

ing  notice  that 

required  to  the  Mr.  Armstrong,  for  the  defendant,  admitted  serrice  of  the  notice  that 
r^nof^nUUed  ^^^^^^^^^*  answer  was  required  to  the  amendments,  but  submitted,  that 
to  a  notice  to  the  present  application  was  irregular,  as  the  defendant  was  not  served 
answer.^'      *    ^'^^  notice  to  press  for  his  answer.  The  late  Master  of  the  Rolls  decided 

in  several  cases,  that  where  the  bill  is  amended  after  answer,  it  cannot 

be  taken  as  confessed  against  the  defendant  without  a  notice  to  press. 

The  defendant's  answer  was  in  preparation  and  would  be  filed  in  a  day 

or  two. 

Mr.  PakerJuim  In  reply  said,  that  under  the  59th  Rule  of  November 
1834,*  the  defendant  was  not  entitled  to  a  notice  to  press.  He  had 
three  distinct  intimations  from  the  plaintiff  that  his  answer  would  be 
required  to  the  amendments :  first,  by  distinct  notice  served  with  the 
amended  copy  of  the  bill ;  second,  by  the  application  to  the  Court,  on 
notice  in  November  last,  for  leave  to  amend  without  prejudice  to  procesa 
as  against  the  said  George  Knox :  third,  by  a  subsequent  application, 
also  upon  notice,  to  the  Lord  Chancellor  to  appoint  a  guardian  pendente 
lite,  for  the  minor  defendant  J.  H.  Knox,  for  the  purpose  of  getting  in 
the  minor's  answer. 


*  69th  General  Order,  November  1834,  '^  That  where  a  bill  is  amended  after  the 
''  appearance,  and  before  an  answer,  plea  or  demurrer  is  filed,  the  defendant  appearinff^ 
"  shall  be  entitled  to  the  same  time  to  plead,  answer,  and  demur  thereto,  as  to  the  old 
''bill;  and  where  the  bill  is  amended  after  demurrer,  plea,  answer,  exceptions  or 
"  objections,  the  defendant  shall  be  entitled,  without  rule  or  order,  to  one  month's  time 
'*  to  demur  or  plead,  and*  also  to  six  weeks'  time  to  answer  the  amended  biU,  and  no 
^*  longer,  except  by  order  on  special  motion  ;  such  periods  respectfully  to  be  reckoned 
"  from  the  return  of  the  defendant's  copy  of  Uie  amended  bill,  or  from  the  expiratioa  of 
''six  days  from  notice  to  furnish  defendant's  copy  for  amendment,  duly  served,  in  case 
*'  of  default  by  defendant  fumiehing  copy  for  amendment,  or  from  the  copy  of  tho 
''amended  bill  duly  served,  as  the  eaine  may  be." 
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Thb  Mastbr  of  the  Rolls,  referred  to  the  Messrs.  Darley  and  Jan.  1840. 
O'Keeffe  as  to  the  practice,  and  then  said,— when  notices  are  unneces- 
sarily mnltiplied  they  tend  only  to  confusion.  I  cannot  see  that  there 
would  haye  been  any  nse  of  a  notice  to  press,  after  the  notice  served 
on  the  defendant  with  the  amended  copy  of  the  bill,  requiring  his  answer 
to  the  amendments;  and  I  am  clearly  of  opinion,  that  by  the  d9th  Rnle 
a  notice  to  press  was  not  necessary.  For  the  future  I  shall  so  decide  ; 
but  as  it  appears  that  the  practice  as  stated  by  the  defendant  was  adopted 
by  the  late  Master  of  the  Rolls,  and  that  the  Officers  of  the  Courft 
were  under  the  impression  that  a  notice  to  press  was  necessary  in  cases 
of  this  kind,  I  must  in  the  present  case  allow  the  defendant  some  further 
time  for  answering  the  amendments. 


Order  : — Mr.Armsirmig,  of  counsel  for  the  said  defendant  George 
Knox,  so  desiring,  let  the  said  Geovge  Knox  have  a  fortnight's 
further  time  to  answer,  upon  the  terms  that  if  his  answer  be 
not  then  filed  the  bill  shall  be  taken  as  confessed  against  him  ; 
and  let  the  plaintiff's  costs  of  this  motion  be  costs  in  this  cause. 


Friday^  January  24fA. 


COSTS— AMENDMENT  OF  BILL  AFTER  ANSWER. 


Walsm  and  another,  Executors  of  Pattbrbon  v.  Stvodbrt. 


On  a  former  day,  Mr.  Warren^  Q.  C,  moved  on  behalf  of  the   Whereby 
defendant  Charles  Stoddert,  that  the  plaintifis  should  be  ordered  to  pay   ^^  a^wer 
to  the  defendant  the  costs  of  his  answer  filed  on  the  18th  of  May  last,   the  plaintiffs 

,         _  ,  made     a    dif- 

together  with  the  costs  of  this  application,  before  the  defendant  he  ferent  case,  of 
required  to  answer  the  new  pleading  filed  by  the  plaintiflFin  this  caasc;  ^eJ!^\^^re  at 
or  for  such  other  order,  &c.  No  precedent  for  such  a  motion  was  shewn;  -the  time  of  fil- 
and  as  his  Honor,  upon  first  impression,  deemed  that  the  question    ^Si  bill  "'aud 

of  costs  thereby  raised  was  one  proper  for  the  hearinir  of  the  cause,  he    V^^J^    ^^^^^^ 

on    the     nevr 
rvfbsed  the  application,  but  in  a  few  days  afterwards  was  pleased  to    case,  omitting 

intimate  that  he  had  been  thinking  of  the  case,  and  was  not  satisfied    ^^«ol<^P^^7«r'- 

o  '  upon    motion 

vritli  his  first  impression  ;  and,  therefore,  desired  Mr.  Warren  to  renew  for  that  pur- 
pose, the  Court 
orderetl  the 
pUiotiffi}  to  paj  to  the  defendftat  £10,  for  liM  OMts  of  so  much  of  his  ans^  er  to  the  original 
Dill  aif  would  have  been  unnecessary  if  the  plaintiffs  had  originally  put  forward  their  case  as 
stated  in  the  amended  bill,  in  addition  to  the  sum  of  20s.,  late  currency,  payable  on 
making  the  amendments. 

2     p  f 
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Jan,  1840.   the  application  upon  notice  to  the  plaintiffs.      It  was  now  renewed 
accordingly. 

The  original  bill  was  filed  on  the  5th  of  February,   1839,  by  the 
plaintiffs,   as   executors   of  Francis   Patterson  deceased,  against  the 
defendant  Charles  Studdert,  who  was  the  land-agent,    receiver,  and 
solicitor  of  the  said  F.  P.  from  the   year   1824,  until  his  death,  which 
happened  in  July  1831.     The  bill  sUted  that  <<at  the  time  of  F.  Ps 
*'  death  there  was  an  open  and  unsettled  account  between  the  defendant 
*^aud  F.  P.  of  receipts  and  disbursements  of  the  said  rents ;  and  that 
**  previous  to,  and  at  the  time  of  the  death  of  the  said  F.  P.,  the  defend- 
**  ant  as  such  receiver,  had  in  his  hands  in  trust  for  F.  P.  a  large  sum 
**  of  money,  received  by  him  on  account  of  the  said  rents  and  profits,  and 
*'  particularly  on  account  of  the  rents  due  out  of  the  said  lands  and 
•<  premises  from  the  25th  of  March  and  1st  of  May  1829,  to  the  25th 
<*of  March  and  1st  of  May  1831,  for  which  the  said  defendant  had 
'*  never  accounted  with,  nor  made  any  payment  to  the  said  F.  P.,  nor 
**  accounted  with  the  plaintiffs  as  executors  of  F.  P.  since  his  death.** 
A  case  was  made  out  to  avoid  the  bar  of  the  statute  of  limitations.  The 
prayer  of  the  bill  was, — **  That  an  account  may  be  taken  of  the  rents, 
**  usues  and  profits  of  the  said  lands,  tenements,  and  premises  received 
**  by  the  said  defendant  as  the  receiver  and  agent,  and  for  the  use  of  the 
"  said  F.  P.  in  his  lifetime,  since  the  time  an  account  was  last  stated 
^  between  the  said  F.  P.  and  the  said  defendant ;  also  an  account  of  the 
*'  payments  and  disbursements  fairly  made  by  and  allowable  to  the  said 
^*  defendant  out  of  the  said  rents  and  profits,  as  such  receiver  and 
'<  agent,"  &c 

The  defendant  filed  his  answer  on  the  18th  of  May  1839,  admitting 
the  will,  &C.,  but  putting  in  issue  the  several  accounts  annually  stated  and 
settled  between  the  defendant  and  testator  from  the  commencement  of 
the  receivership,  and  shewing  payment  to  the  testator  of  all  balaocea 
of  rents  up  to  and  for  the  25th  of  March  and  Ist  of  May   18S9. 
Further  putting  in  issue  an  account  for  the  two  years  from  March  and 
May  1829,  to  March  and  May  1831,  stated  and  settled  with  the  plain- 
tiffs by  the  defendant,  shortly  afber  the  testator  s  death,  in  which   the 
defendant  took  credit  for  £300,  alleged  to  be  given  to  him  by  the 
testator.     There  was  a  long  statement  of  the  dealings  and  conduct  of 
the  parties,  for  the  purpose  of  shewing  that  the  plaintiffii  and  their  oo* 
residuary  legatee  had  assented   to,  and  acted  upon,  and  had   nerer 
objected  to  the  last  mentioned  account,  from  the  time  when  it   waa 
furnished  until  shortly  before  the  filing  of  the  bill.     The  defendant, 
therefore,  insisted  ''  he  was  not  bound  to  enter  into  the  account  soo^ht, 

by  reason  of  the  said  several  acooants  between  this  defendant  and  the 

id  testator,  and  his  said  executors  respectively,  and  by  reason  of  the 

**  acquiescence  of  the  complainants  and  their  said  oo*residnary  legatee 
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**  therein,  and  by  reason  of  the  length  of  time  which  has  elapsed  since 
"  the  said  accounts  were  so  settled,  and  by  reason  of  said  complainants 
**  not  specifying  any  items  as  objectionable  therein. 

After  the  coming  in  of  the  foregoing  answer,  the  plaintiffs,  on  the 
28th  of  November  1839,  amended  their  bill,  by  striking  out  nearly  all 
the  averments  which  were  material  as  the  case  was  originally  framed, 
and  by  inserting  instead,  a  statement  of  the  account  furnished  by  the 
defendant  for  the  two  years,  from  the  25th  of  March  and  1st  May  1829, 
to  25th  March  and  1st  May  1831,  and  that  it  was  assented  to  in 
ignorance ; — seeking  to  snrcharge  and  falsify  it  as  a  debit  of  £50,  and 
the  credit  of  £300  already  mentioned,  and,  finally,  omitting  the  original 
prayer,  and  praying  instead,  ''that  plaintiffs  may  be  at  liberty  to  surcharge 
and  falsify  the  said  account  so  furnished  to  them,  more  especially  as 
regards  the  said  items  of  £300,  and  £50,  so  claimed,  as  aforesaid,  by 
**  the  said  Charles  Stnddert ;  and  that  in  case  your  suppliants  shall 
''succeed  in  shewing  errors  in  the  said  account  in  respect  of  the 
"  last  mentioned  items,  that  the  said  confederate  may  be  decreed,  to 
«  pay,"  &c 


Jan.  1840. 
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Mr.  Warren  submitted,  that  the  plaintiffs  had  totally  changed  their 
case  by  their  amended  bill ;  that  the  case  they  now  made  was  known 
to  them  before  the  filing  of  their  original  bill ;  that  a  large  and  trouble- 
some portion  of  the  defendant's  answer  would  have  been  unnecessary, 
if  the  plain tiflfs  had  originally  shaped  their  case  as  at  present ;  and  that 
the  rule  respecting  the  plaintiffs'  rights  to  vary  the  issue  by  amendment 
would  be  injurious  and  oppressive,  unless  the  Court  would  [give  sum- 
mary relief  on  motion  in  cases  of  this  kind.  He  cited  Mavor  v.  Dr^  (a), 
as  an  authority  for  the  present  application. 

Mr.  Ohoay,  for  the  plaintiff,  submitted  that  Mavor  v.  Dry  was  distin- 
guishable from  the  present  case.  There  the  plaintiff  by  his  original  bill 
sought  to  set  aside  a  deed,  and  upon  coming  in  of  the  answer,  by  way  of 
amendment,  made  a  case  contradictory  to  that  originally  put  forward,  and 
seeking  to  establish  the  deed.  There  the  question  in  fact  was,  whether  a 
substitution  so  complete  could  at  all  be  considered  as  an  amendment ;  and 
accordingly  the  application  was,  that  the  original  bill  might  be  dismissed 
with  costs,  and  the  amended  bill  be  ordered  to  stand  as  the  original 
bill.  That  was  an  extreme  case,  not  like  the  present,  in  which  there 
can  be  no  doubt  that  the  amendments  were  allowable ;  Dawson  v. 
Dawson  (b);  Kinsman  v.  Barker  (c).  This  case,  therefore,  comes 
under  the  general  and  settled  rule  of  the  Court,  by  which  a  plaintiff  is 


(if)  2Sim.  &Stu.  113. 


(/>)  1  Atk.  1. 


(c)  14  Vm.  679. 
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Jan.  1840.    entitled  to  amend  h»  bill  m  he  pleaeety  upon  paying  2Qs.  costs;  Taylor 
▼.  Shanoe  (a) ;  Degg$  v.  Colebrooke  (b). 

The  ease  stood  for  coosideration. 
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Saturday^  January  25th. 

The  Master  of  the  RollSi  after  stating  the  facts  already  mentionedy 
now  ddlvered  his  jadgment  as  follows  :— 

It  is  plain  that  a  large  portion  of  the  defendant's  answer  would  hare 
been  unnecessary  if  the  plaintiflb  had  originally  framed  their  case,  and 
limited  their  prayer  for  relief,  as  they  hare  done  by  their  amended  bill, 
and  might  have  done  originally.  The  statements  in  the  amended  bill  are 
in  some  respects  oontradietory  to  the  original  statements,  and  the  relief 
BOW  sought  is  quite  different  from  that  originally  prayed*  The  question  I 
hare  to  decide  is,  whether  the  defendant  can  now  have,  on  motion,  the 
costs  to  which  he  has  been  thus  unnecessarily  put^  or  whether  the  consi- 
deration of  such  relief  must  be  postponed  to  the  hearing  of  the  cause  ? 
The  counsel  for  the  .plaintiff  insists,  that  by  the  settled  rule  of  this 
Court,  the  plaintiff  shall  pay  20s.  costs  only  on  amending  his  bill ; 
and,  therefore,  that  the  present  application  should  be  refused. 

In  Deggtv,  CtMnw)ke(b)t  Lord  Hardwicke  is  reported  to  have  said, 
that  he  would  not,  in  any  one  particular  oase»  oblige  a  plaintiff  to  pay 
more  than  20s.  costs  for  an  amendment  after  answer,  **  because  it  bad 
**  been  the  constant  rule  of  this  Court,  and  established  at  first  to  prevent 
**  the  inconvenience  of  entering  too  laigely  into  the  merits  of  the  cause 
**  before  the  proper  time  for  hearing  the  flierits."  But  he  adds,  "that  he 
^^  would,    notwithsUinding,  consider  how  to  make  a  defendant  some 
**  amends  for  being  pot  to  a  great  expense,  by  allowing  him  a  more  ade- 
"  qoate  compensation  than  only  20s.  costs  on  the  plaintiff's  amending  his 
"  bill  after  a  long  answer."   In  the  later  case  of  Freke  v.  Culpepper  (c\ 
under  a  fifth  order  for  liberty  to  amend,  upon  payment  of  20s.  costs,  the 
plaintiff  made  a  very  long  amendment,  requiring  a  new  engrossment,  and 
the  defendant  being  under  the  necessity  of  taking  out  a  copy  of  the  bill  as 
amended,  moved  to  set  aside  the  order;  and  there.  Lord  Hardwicke  refused 
to  discharge  the  orderfor  liberty  to  amend,  but  ordered  the  plaintiff  to  pay 
to  the  defendant  £7  for  the  costs  occasioned  by  the  fifth  amendment,  beyond 
the  20s.   .This  latter  case  is  clearly  an  authority  for  the  present  appli- 
cation, and  shews  that  Lord  Hardwicke  did  not  consider  the  rule  as  to 
the  plaintiff's  right  to  amend,  upon  payment  of  20s.  costs,  to  be  inflex- 
ible, and  that  he  had  considered  "  how  to  make  a  defendant  some  amends 
<*for  being  pot  to  great  expense."     In  Matserme  v.  Lyndon  (d)^  it  is 
said  that  the  general  rule,  as  to  costs  payable  upon  amendment  of  the 


(a)  2  Sim.  &  Sta.  12,  14. 
(c)  Dick.  284. 


(L)  1  Atk.  396. 

(ti)  2  Bro.  Ch.  C.  291. 
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bill  10,  that  the  plaintiff  shall  pay  x>n\yfartsf  shillings,  and  that  a  case  of  ^^^^  134>* 
oppression  mttst  be  shewn  by  the  defendant,  in  order  to  induce  the  Court 
to  depart  from  that  rule.  lo  the  case  now  before  the  Courts  the  defend- 
ant's counsel  does  not  dispute  as  to  the  general  rule,  bat  grounds  his 
application  upon  this,  that  the  plaintiffs  bemg  fully  aware  of  the  case  on 
whith  they  now  rely,  oUiged  the  defendant  to  put  in  a  long  an- 
swer to  a  different  case  which  they  could  nbt  sustain  ;  theiefore, 
the  present  application  appears  to  come  within  the  principle  of  the 
exception  stated  in  Masserene  ?.  Lyndon,  In  the  Anonymous  case 
in  2  Addns  Reports  (a),  where,  after  several  previous  orders,  the  plain- 
tiff obtained  a  further  order  for  leave  to  amend,  and  the  defendant 
moved  "  that  the  plaintiff  should  not,  under  th^  last  order,  be  at  liberty 
*<to  amend,  on  payment  of  20s.  only,"  it  appears  that  the  motion  would 
have  been  granted,  but  that  the  order  had  been  obtained  up<m  terms, 
and  with  the  express  consent  of  the  defendant  himself.  In  Rennet  v. 
Green  (6),  the  plaintiff  having  made  several  amendments  on  payment  of 
20s.  costs,  and  having  obtained  a  fourth  order  for  the  purpose,  the  de- 
fendant came  in  upon  motion,  and  shewed  that  the  several  preceding 
amendments  were  ftrivolous,  and  merely  vexations  repetitions  of  state- 
ments in  the  original  bill;  and  the  Court  ordered  him  his  taxed  costs  of 
the  former  amendments.  In  Smith  v.  Smkh  (c),  which  resembles  the 
case  now  before  the  Court,  the  plaintiff,  by  his  original  bill,  prayed  an 
aeeonnt  against  the  defendant,  as  his  bailiff  or  agent,  as  to  a  moiety  of 
certain  farms.  Afterwards,  an  bsoe  at  law  was  directed  to  try  whether 
the  plaintiff  was  or  not  a  mortgagee  of  the  said  moiety ;  and,  upon 
the  trial  of  that  issue,  the  jury  found  that  the  plaintiff  was  such  mort- 
gagee. He  then,  under  the  common  order,  amended  his  bill,  by  stating 
the  mortgage^  and  converting  his  former  prayer[of  relief  into  a  prayer  of 
foredosore ;  and  afterwards  filed  a  supplemental  bill  upon  the  said 
mortgage  transaction,  to  which  the  defendant  put  in  an  answer.  There, 
opon  a  motion  on  the  part  of  the  defendant,  that  it  might  be  referred 
to  the  Master  to  tax  the  costs  of  the  defendant  up  to  the  time  of  filing 
tlie  pkintiff*s  supplemental  bill,  and  that  the  plaintiff's  amended  bill 
might  be  taken  off  the  file, — though  it  was  insisted  that  the  defendant 
by  patting  in  an  answer  to  the  supplemental  bill  had  waived  all  objection 
—Lord  Eldon  said, "  I  have  no  difficulty  in  saying  that  the  defendant  is 
"  entitled  to  all  the  costs  sustained  by  him  beyond  what  he  had  been 
''put  to  if  the  bill  had  been  originally  a  foillof  foredosure^"  and,  therefore, 
made  the  order  as  to  the  costs,  and  it  seems  would  have  ordered  the 
amended  bill  to  be  taken  off  the  file,  but  that  the  cause  was  set  down 
for  hearing.    Manor  v.  Dry  (cf),  is  also  a  case  similar  to  the  present ; 


(a)  2  Atk.  123. 
(e)  Coop.  141. 


(b)  1  Cox,  253. 

{d)  2Sim.&  Stu.  113. 
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Jan.  1840.  for  it  is  to  be  remembered  that  the  plaintiflfv  in  the  present  cane  stated 
in  their  original  bill^  that  at  the  time  of  the  testator's  death  there  was 
an  open  and  unsettled  account  between  him  and  the  defendant,  and 
that  the  defendant  had  a  large  snm  of  money  in  his  hands,  particularly 
on  account  of  the  rents  from  March  and  May  1829,  to  March  and  May 
1631,  for  which  he  had  ne^er  accounted  with,  nor  made  any  payment 
to  the  testator,  nor  accounted  with  the  plaintiffs  since  the  testator* s  death  ; 
and  so  they  prayed  for  an  account  of  the  rents,  issues,  and  profits  re- 
ceived by  the  defendant  since  the  time  an  acconnt  was  last  stated  between 
him  and  the  testator.  In  answer  to  this  bill,  the  defendant  shews  the 
several  accounts  stated  and  settled  between  him  and  the  testator  down 
to  March  and  May  1829,  and  from  thence  to  and  for  March  and  May 
1831,  an  acconnt  furnished  to  the  plaintiffs  themselves,  unobjected  to 
by  them,  and  adopted  in  the  inventory  and  account  of  the  testator's 
effects,  which  they  furnished  to  the  stamp-office  and  verified  upon  oath. 
Upon  the  coming  in  of  this  answer,  the  plaintiffs  change  the  frame  of 
their  bill  altogether ;  they  set  out  the  account  for  the  last  two  years 
of  the  receivership  furnished  to  them,  and  instead  of  the  general  ac- 
count, they  now  seek  only  to  surcharge  and  falsify  this  last  account, 
and  that  the  defendant  may  be  decreed  to  pay  the  items  surcharged 
and  falsified  with  the  admitted  balance.  It  seems  to  me  that  the  pro- 
ceeding of  the  plaintiffs  in  the  present  case  is  scarcely  less  oppressive 
than  the  proceedings  in  Smith  v.  Smithy  and  Mavor  v.  Dry,  and  that 
Sir  T.  Plumer*s  observation  in  the  latter  case  is  as  applicable  to  the 
present :— ''  The  rule  that  the  plaintiff  shall  pay  twenty  shillings  coats 
"  only  on  amending  his  bill,  does  not  bind  the  Court  where  there  has 
« been  great  oppression  and  vexation.  This  appears  to  me  to  be  a 
**  case  of  that  nature.*'  In  Watts  v.  Manning  (a).  Sir  J.  Leach  adopted 
the  same  principle ;  and  Dent  v.  Wardle  (b),  is,  I  think,  also  an  authority 
for  the  present  application.* 

It  is,  no  doubt,  true,  that  there  is  much  of  the  defendant's  answer 
applicable  to  the  bill  as  amended,  but  there  is  much  of  it  that  is  not; 
and  as  the  plaintiffs  have  made  a  new  case  by  their  amended  bill,  they 
might  insist  upon  the  defendant's  answering  all  the  interrogatories  in 
the  amended  bill,  though  many  of  them  were  in  the  original  bill,  and 
already  answered.  In  Mazarredo  v.  Maitland  (c),  after  the  defendant 
had  answered,  the  plaintiff,  by  way  of  amendment,  made  a  new  case ; 
but  the  amended  bill  contained  several  of  the  interrogatories  which 
were  in  the  original  bill,  and  the  question  was — whether  the  defend- 
ant, in  his  answer  to  the  amended  bill,  was  bound  to  answer  interro- 


(a)  1  Sim.  &  Stu.  421.  (b)  1  Dick.  S39. 

(c)  3  Madd.  66,  72. 


*  See  also  Bullock  \,  Pirkins,  Dick.  110. 
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gatories  which  were  in  the  original  bill?     Sir  J.  Leach  said,  *<  My    J^^*  1840. 
"  opinion  is,  that  the  plaintiff  having  made  a  new  case  by  the  amended        ^"^"^v^^ 
**  billy  the  defendant  is  bound  to  answer  all  the  interrogatories,  though  ^^ 

**some  of  them  are  repetitions  of  the  interrogatories  in  the  original  bill    studdert. 
'*  and  have  before  been  answered ;  because  the  further  answer  is  made 
**  material  by  the  new  case."* 

Upon  review  of  the  several  decisions  I  have  mentioned,  it  appears 
to  be  now  well  settled,  that  if  a  plaintiff  mis-states  his  case  in  the  original 
bill,  and  by  way  of  amendment  after  answer,  makes  the  case  which  he 
should  have  made  at  first,  and  abandons  altogether,  or  in  part,  the 
grounds  which  he  has  obliged  the  defendant  to  be  at  the  trouble  and 
expense  of  defending,  the  Court  will  give  summary  relief  on  motion, 
and  order  the  plaintiff  to  pay  the  costs  which  he  unnecessarily  imposed 
on  the  defendant;  and,  1  think,  I  should  not  be  doing  justice  if  I  re- 
fhsed  to  make  such  an  order  in  the  present  case.  However,  I  will  not 
direct  a  reference  to  tax  the  costs,  as  I  wish  to  avoid  as  much  as 
possible  the  expense  and  delay  which  references  occasion ;  but  following 
Lord  Hardwicke's  example  in  Frehe  v.  Culpepper^  I  will  at  once  fix  the 
sum  which  the  plaintiffs  shall  pay  to  the  defendant,  with  the  costs  of 
this  motion. 

Order  ; — Ft  appearing  to  the  Court  that  the  plaintiffs,  by  the 
amendments  now  made  in  the  bill,  have  stated  a  case  different 
from  the  case  stated  in  the  original  bill,  which  new  case  was 
known  to  them  when  the  original  bill  was  filed ;  and  that  they 
have  prayed  relief  founded  on  such  new  case,  the  Court  doth 
order  that  the  plaintiffs  do  pay  to  the  defendant  Charles  Stud- 
dert £10  for  the  costs  of  so  much  of  his  answer  filed  on  the 
18th  of  May  1839,  to  the  said  original  bill,  as  had  reference  to 
the  case  stated  in  said  original  bill,  and  would  not  have  been 
necessary  if  the  bill  had  been  originally  framed  as  it  now  is, 
in  addition  to  the  sum  of  twenty  shillings  late  currency,  pay- 
able  on  making  the  said  amendments  on  the  28th  of  November 
1839;  and  let  the  plaintlffis  also  pay  to  the  said  defendant  £5 
for  his  costs  of  this  motion. 

*  See  also  Elliet  t.  Goodson,  3  My.  &  Gr.  660. 
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Monday f  January  27th, 

98d  rule— costs— plaintiff  INSOLVENT. 

NuGEVT  V.  Palmer. 

fot  wMt  rf"r^   Mr.  Scott,  Q.  C,  for  the  deftndaDt,  moved  that  the  plaintirs  biU  be 
sMutioii,  with>    ditmissed,  with  costs,  for  want  of  prosecution. 

out  costs, 
plaintiff  being 

an  insoWent.  jj^,  Keoffh,  for  the  plaintiff,  stated  that  since  the  defendant  had  an- 

swered, the  suit  was  abated,  )>]r  the  discharge  of  the  plaintiff  as  an  insol- 
vent debtor. 

Master  of  the  Rolls. 

It  appearing  to  the  Coart,  that  since  the  coming  in  of  the  defendant's 
answer,  the  plaintiff  has  been  discharged  as  an  insolvent  debtor — Let 
the  assignee  of  the  insolvent  file  a  supplemental  bill  within  ten  days,  or, 
in  default  thereof,  let  the  bill  be  dismissed,  without  costs.  I  cannot 
give  costs  against  an  insolvent. 


T^unda^t  January  lOik, 

PLEADING— CAUSES  OF  DEMURRBIU-518T  and  52d 
GENERAL  ORDERS  (Nov.  1834). 

The  Earl  of  MotTNTNORRis  and  others  v.  Sir  George  Ralph 

Fetherston. 

To  an  amend-   After  answer,  and  before  issue  joined,  the  plaintiffs  filed  a  farther  bill 
ter  answer)    '    ^^  ^^^"  cause,  shewing  that  they  had  exhibited  their  original  bill  on  the 

stating  certain    ]6th  of  August,  1838,  "  thereby  stating  and  setting  forth  as  therein  is 

matters,  some  _  ^  ^  » 

of  which  ap-    ^  Stated  and  set  forth,  and  praying  as  therein  is  prayed,"  and  (without 

peared^^to  be  fmi^ij^r  recital  of,  or  reference  to  the  original  bill)  setting  forth  oer|ain 

others  subse-  letters  and  notices,  some  of  which  were  thereby  stated  to  ha^e  been 

inff'of  the^ori-  P^^^9  ^^^  Others — yiz.,  notices  in  the  cause  which  had  passed  through 

ginal  l^ill,  but  the  Notice  Office  in  the  regular  way — were  in  like  manner  stated  to 

the  plaintiff's  have  been  subsequent  to  the  filing  of  the  original  bill.     The  intention  of 

whole  cue  as  |f,2s  new  pleading  clearly  was  to  put  in  issue  the  documents  just  aneii* 

to  appear  on   tioned,  for  the  sole  purpose  of  fixing  the  defendant  with  the  costs  of  the 

the  record,  the 
defendant   de- 
murred specially,  upon  the  grounds  that  it  was  in  violation  of  the  ftlst  and  52d  General 
Orders  (Nae.  1834),  and  the  demurrer  was  allowed. 
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0Qii ;  and  iu  prayer  was  merely  that  the  defendant  shoold  bring  in  for     Jan.  1840. 
inspection  certain  deeds  admitted  by  his  answer  to  be  in  his  possession. 
To  this  bill  the  defendant  demnrred,  for  the  following  canses : — First, 
**  That  by  one  of  the  General  Orders  of  this  Honorable  Conrt,  it  is  v. 

"amongst  other  things  ordered^  that  where  matters  occurring  before  '^'^^^^^'^^^ 
"  the  bill  filed  cannot  be  introduced  by  interlineation  plain  and  legible, 
'*a  new  engrossment  of  the  old  bill  shall  be  filed,  and  such  engrossment 
*'  shall  re-state  the  whole  case  of  the  plaintifiv  ^  he  intends  the  same 
*'  shall  at  the  time  of  amendment  stand  upoji  the  record,  including  such 
"fbrUier  &Gts  as  have  occarred  before  replieation  up  to  the  time  of  filing 
"  soch  amended  bill  ;*  and  that  although  the  said  amended  bill  contains 
"  matters  in  the  said  amended  bill  appearing  to  have  occurred  before 
'*the  original  bill  filed,  tiz." — (several  of  such  matters  were  here 
shortly  stated) — "  yet  that  the  said  amended  bill  does  not  re-state  the 
"  whole  case  of  the  plaintiffs  as  they  intended  the  same  should  at  the 
"  time  of  amendment  stand  upon  the  record,  including  such  further  fiicts 
''as  had  occurred  before  replication  up  to  the  filing  of  said  amended 
*<  bill,  but  on  the  contrary  refers  to  the  original  bill."  Secondly,  *<  That 
^  by  one  of  the  General  orders  of  this  Honorable  Court,  it  is  amongst 
"  other  things  ordered,  that  all  new  matter  occurring  subsequent  to  the 
'*  filing  of  the  old  bill  should  be  stated  by  a  new  bill,  confined  exclusively 
*'  to  such  new  matter,  and  that  such  new  bill  should  not  re*state  any  of 
'*  the  matters  or  charges  contained  in  the  old  bill  ;f  and  that  although  the 
^  said  amended  bill  does  state  new  matter  in  the  amended  bill  appear- 
ing to  have  occurred  subsequent  to  the  filing  of  the  original  bill, 
via."^(someof  them  were  here  shortly  stated) — '*yet  that  the  said 
*'  amended  bill  is  not  confined  exclusively  to  such  new  matter,  but  states 
'<  matters  appearing  by  said  amended  bill  to  have  occurred  before  the 
*^  filing  of  the  said  original  bill,  viz."— (some  of  them  were  here  shortly 
ftated).  Thirdly — That  the  plaintiffs  had  not  by  their  amended  bill 
stated  any  case  entitling  them  to  discovery,  &c. 

Mr.  Sprouky  for  the  demurreri  submitted,  that  where  a  pleading  is 
contrary  to  the  practice  of  the  Court,  as  settled  by  General  Orders,  such 
irregularity  is  good  ground  of  demurrer.  If  the  mode  of  proceeding  for 
the  party  who  has  to  complain  of  such  irregularity  is  prescribed  by  the 
General  Orders,  as  in  the  cases  of  prolixity,  impertinence,  and  scandal, 
there  the  proceeding  should  be  as  prescribed  by  the  General  Order ; 
bat  in  the  absence  of  such  direction,  as  in  the  present  case,  the  proper 
ooane  is  to  demur.     Mitf.  PL   143;    Meicalf  y.  Harvey  (a);    Miif, 

•  5l8t  General  Order  {Nov,  1834). 

t  52d  General  Order  {Nov.  1834). 

(«)  1  Ves.  ten.  248. 
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PL  64  ;  Cooji.  Eq.  PL  208 ;  Roaiham  v.  Dawson  (a) ;  Hook  ▼.  Dor- 
man  {b)i  Mitf.  PL  202;  MUmer  v.  Lord  Barewood(e);  precedent  of 
demurrer  in  2  Van  Htifth.  Eq.  Deft$.  n.  98 ;  Miif.  PL  48 ;  Kirkleff  v. 
Burton  (d) ;  Morris  v.  Morris  («)• 

Mr. ./.  Hardt^i  wHli  wIknoi  was  Mr.  Wm.  Brooke^  Q.  €.,  for  the  plain- 
tiff^, sabmitted  that  this  hill  was  wldiin  the  meaning  of  the  52d  General 
Order,  as  the  maiteni  appearing  to  hare  ooeorred  prior  to  the  institntton 
of  this  suit  were  stated  onl|r  as  introdnctory  to  the  statement  of  the 
new  matters*  via.,  the  notkes  which  passed  between  the  parties  after  the 
filing  of  the  original  bill.  Bnt  if  this  new  bill  be  liable  to  the  objec* 
tioits  taken  to  it,  the  defendants*  proper  course  should  haire  been  by 
motion  to  take  it  oiF  the  file  for  irregularity,  and  not  by  demurrer. 
Peed  ▼.  Cuitsen  ff}. 

Martbr  of  trb  Rolls. 

I  find  that  in  the  Rolls'  Office  this  has  been  treated  as  an  amended 
bill.     The  plaintiffs*  counsel  insist  that  it  is  a  new  bill  nnder  the  52d 
Rule.     In  my  opinion,  it  is  not  properly  either.     Tt  i*  a  new  engross- 
ment, stating  several  matters,  some  of  which  appear  to  have  occurred 
long  before,  and  others  after  the  filing  of  the  original  bill ;  but  it  does 
not  state  the  whole  case  of  the  plaintiffs  as  they  intended  it  should 
appear  upon  the  record,  and  therefore  it  does  not  come  under  the  5Ut 
of  the  General  Orders,  which  regulates  the  amendment  of  original  bills 
by  way  of  new  engrossment.     Neither  can  it  be  considered  as  a  new  or 
supplemental  bill  within  the  meaning  of  the  52d  of  the  General  Orders  ; 
because  it  is  not  confined  exelusiTely  to  the  new  matter  which  a|t>se 
after  the  filing  of  the  original  bill,  but  states  old  and  new  matter,  bar- 
ing no  necessary  i^onnexion,  and  independent  of  each  other. 

U  is,  i  think,  well  settled  as  a  general  proposition,  that  where  a 
pleading  is  contrary  to  the  settled  practice  of  the  Court,  the  opposite 
party  may  either  demur,  or  move  that  it  be  taken  off  the  file  for  irre- 
gularity. The  very  recent  decision  of  Lord  Oottenham,  In  the  case  of 
The  AUornet^  General  v.  Cooper  {g)  would  have  been  an  authority  for 
the  defendant  in  the  present  case,  if  he  had  adopted  the  latter  coarse ; 
but  1  am  of  opinion  that  the  cases  which  have  been  cited  sustain  the  de- 
murrer, and  1  am  the  more  disposed  to  allow  it  for  example  sake,  be- 
cause bills  of  this  kind,  if  permitted,  would  be  most  inconvenient  and 
mischievous.     It  is,  no  doubt,  very  allowable  and  proper  for  a  psurty  so 


(a)  3  ADstr.869. 
(c)  l7.Ve8.  144. 
(r)  1  Hog.  378. 


(I)  1  Sim.  &  Sta.  SS7. 
(tf)  6  Madd.  378. 
(f)  Saurae  &  ScuUj. 


is)  3  My.  &  Cr.  SM. 
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to  ooDfttraot  bit  case  or  oondiiol  hn  defenoe,  thai  bit  opponent  shall  be  Jan*  1840. 
eqattably  liable  for  the  eoets  of  it ;  bat  to  ile  a  new  pleading,  having 
regaf<d  not  tothe  cause  of  saiti  bat  to  the  qaestion  ''  who  is  to  pay  the 
oosts  of  it*'--8tatiBg  ezclosiTely  a  few  short  letters  and  noticesi  which 
migbc  ba^e  been  introduced  by  interlineation  into  the  original  bill,  so  far 
as  it  was  at  all  necessary  to  pat  them  in  issoe— is  to  adopt  a  mode  of  pro- 
ceediag  which  a  Court  of  £^puty  ought  not  to  sanction  or  tolerate.  I 
doabt  that  it  was  at  ail  necessary  to  put  ia  issue  in  the  pleadings  notices 
in  tho  cause  served  through  the  Notice  OiBce ;  and  I  could  not,  without 
much  argument  and  very  clear  aathorities«  be  induced  to  sanction 
such  a  piaetice.  Upon  the  question  of  costs  at  the  heartag  of  the  cause, 
It  is  usual  to  read  and  rely  upon  such  notieesy  though  not  regularly  in 
issue ;  and  1  have  never  known  of  any  otjectiea  being  made  to  so  doing. 
But  eves  supposing  thai  at  the  hearing,  the  plaiiitifis  could  not  have 
relied  upon  those  notieee  unless  they  were  regularly  in  issue,'  still,  for 
the  reasons  already  mentioned,  1  am  of  opinion  that  this  bill  is  altoge- 
ther irregular,  and  tliat  the  demurrer  must  be  alio  wed.* 


*  See  next  case* 


U2&ih. 


PLBADING-^DBMURRBR^SUPPLfiMfiNTAL  BILL. 

JouK  RfOHAHDs  and  BfinaaaTH  bis  Wife  e.  John  Paob,  William 

Lbwis  and  Mary  Lbwis. 


DBifCJRRfeR  by  the  dsfendanCs  John  Page  and  WiUiam  Lewis,  to  a  bill 
ffled  as  a  supplements!  bill  after  issue  ^ued,  and  before  the  hearing. 
The  original  bill  wns  iled  on  the  20th  December  18S8,  by  plaintiff 
John,  claimtog  (in  right  of  his  wife,  as  administratrix  with  the  will 
annexed,  of  one  Margaret  Page)  an  account  of  assets  of  Margaret, 
alleged  to  have  come  to  the  hands  of  the  defendant  John  Page  as 
executor  in  his  own  wroeg ;  and  claiming  (in  right  of  the  plaintiff 
Elisabeth),  the  amount  of  a  legacy  bequeathed  to  her  by  the  will  of 
John  Page  the  elder,  of  which  payment  was  prayed  as  against  the 
defendants  William  Lewie  and  Mary  Lewis,  as  executors  of  one  George 
Lewis,  to  whom  the  plaintiffs  insisted  funds  had  been  given  by  Margaret 
Page  as  the  executor  of  John  Page  the  dder,  for  the  express  purpose 
of  paying  this  legacy.  The  defendants  filed  separate  answers,  the  last  on 
the  8th  May  1839 ;  and  thereby,  amongst  other  things,  insisted  that 
the  plaintiffs  were  not  entitled  to  a  discovery  of  certain  matters,  on  the 


It  is  irregular 
to  introduce  in 
a  supplemental 
bill  filed  after 
isaue  joined 
and  before 
bearing 
charges  con- 
tained in    the 
original  bill. 

Demurrer  on 
that  ground 
idlowed. 
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April  1840.   ground  that  the  personal  representatire  of  John  Page  the  elder  wa« 

not  a  party.      In  November  1839,  the  defendants  having  applied  to 
dismiss  the  bill  for  want  of  prosecution,  the  plaintiflPs  were  put  under 
terms  to  file  a  replication  within  two  days,  and  it  was  accordingly  filed. 
On  the  10th  of  Febmary  1840,  the  plaintiflPs  filed  a  bill  porporting  to 
be  a  supplemental  bill,  re- stating  the  principal  charges  of  the  original 
bill  with  alterations  and  considerable  additions, — prefamng  such  state- 
ments by  **  your  suppliants  shew  that  by  said  bill  they  charged  as 
'<  they  now  charge/'  ftc.,  <*  your  sapplianta  by  their  said  original  bill 
**  charged  but  erroneously,"  &c. ; — and  charging  as  the  only  fact  occurnBg 
after    replication,  that  the  plaintiff  Elisabeth   had  in  January   1840 
obtained  letters  of  administration  with  the  will  annexed  of  John  Page 
the  elder ;  and  praying  that  this  be  deemed  a  supplemental  bill,  and 
that  the  plaintiflBs  might  hare  the  relief  prayed  by  the  original  bill ; 
also  an  account  of  the  personal  estate  of  the  testator  John  Page,  and 
of  his  debts,  &c. ;  and  that  the  rights  of  the  plaintiflPs  under  both  wiUs 
might  be  declared.     To  this  bill  a  demurrer  was  taken  by  the  defend- 
ants John  Page  and  William  Lewis,  assigning  as  causes, — first,  ^*  That 
'*  no  new  matter  is  shewn  to  hare  arisen  since  issue  joined,  which  might 
"  not  (if  the  Court  should  think  proper  and  necessary)  have  been  stated 
"  by  amendment ;" — second,  <*  that  the  matters  purporting  to  be  new 
**  matter,  might  in  a  proper  stage  of  the  original  cause,  hare  been  the 
"  subject  of  amendment"  (a) ; — ^third,  "  that  the  supplemental  bill  seeks 
"  to  make  a  new  and  different  case,  not  properly  supplemental"  (b) ; — 
fourth,  <'  that  the  supplemental  bill  is  not  confined  exdntively  to  new 
**  matter  occurring  subsequent  to  the  filing  of  the  original  bill,  but  re« 
**  states  various  matters  and  charges  in  the  original  bill,  and  is  oon- 
*^  trary  to  the  General  Order  No.  52,  bearing  date  the  89th  day  of 
**  November  1834 ;" — ^fifth,  "  that  the  supplemental  bill  states  variona 
**  matters  which  appear  to  have  occurred  before  replication,  and  is  not 
*<  confined  exclusively  to  new  matter  occurring  after  replication ;" — 
sixth,  "  that  the  bill  is  exhibited  against  the  defendants  for  several  din- 
"  tinct  and  independent  matters  and  causes,  which  have  no  relation  to 
**  each  other,  and  which  should  not  be  joined  in  one  bill." 


Mr.  IVilliam  Smith  for  the  demurrer  was  stopped  by  the  Court.  Hia 
Honor  said  he  would  hear  the  plaintiflPs'  counsel  as  to  the  4th  and  5th 
causes  of  demurrer.  As  to  which  Mr.  Smith  mentioned  the  foUowiii§^ 
authorities : — General  Order,  52 ;  Lord  RedesdaUi  Treatise,  206,  (4lJi 


(a)  See  Milner  ▼.  Lord  HarewQ^d,  17  Yes.  144. 
(b)  See  CoUlough  ▼.  Bvams,  4  Sim.  7S,  and  Nsgle  t.  Bateman,  Crawf.  &  Dix. 
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edition);    Onge  v.  Truehck(a);    Young  t.  Kaghly{b)',  Kirkley  r.   AprU  1840. 
BwrUm  (c) ;  MUcalf  t.  Harwy  (d), 

Mr.  TFifi.  GibboHi  witb  whom  was  Mr.  Du^son^  Q.  C.>  for  the  plain- 
tiffs.— They  cited  Brawn  v*  Higdm  (e)« 

The  Mastsb  of  thb  Rolls,  afiec  stating  the  charges  and  prayer  of 
the  snpplemental  bill,  said— > 

To  this  bill  soTeral  causes  of  demurrer  hare  been  assigned,  but  I 
shall  at  present  advert  particularly. only  to  the  fourth  and  fifth,  which 
are  in  substance,  that  this  snpplemental  bill  is  contrary  to  the  52d  Gene- 
ral Order,  and  to  the  established  rules  of  equity  pleading. 

It  has  been  decided  in  a  variety  of  cases,  that  if  a  bill  is  framed  in 
eontrarention  of  the  settled  practice  of  the  Court,  the  defendant  may 
upon  that  ground  either  moTO  to  take  it  off  the  file,  or  demur.  The 
52d  General  Order  declares  that  the  new— i.  e.  supplemental — bill 
^  shall  not  re-state  the  matters  and  charges  contained  in  the  nld  bill  ;*' 
but  here  we  have  a  re-statement  of  nearly  the  whole  of  the  original  bill, 
and  for  the  most  part  without  any  alteration.  Again,  it  is  a  rule  in 
pleading,  that  if  a  phiintiff  pnte  forward,  by  way  of  supplemental  biU, 
matter  with  which  the  original  might  properly  have  been  amended,  such 
supplemental  bill  is  vicious,  and  the  defendant  may  demur.  Now,  the 
the  51st  of  the  General  Orders  ascertains  the  proper  subject-matter  for 
the  amendment  of  the  original  bill  to  be  not  only  '<  matter  occurring 
«*  bffore  the  bill  filed,"  but  also  <<  such  further  hcU  as  have  occurred 
■*  before  replication  up  to  the  time  of  such  amended  bill."*     The  only 

(fl)  2  Molloy,  39.  (4)  16  Ves.  348. 

(c )  6  Madd.  B.  378.  (rf)  1  Vea.jen.  248 ;  2  Dow.  Ch.  Pr.  65 . 

(e)     1.  Atk.291. 


•  Under  the  old  practice  in  this  Court  and  in  the  Court  of  Exchequer,  «uch  a  Rule 
as  the  62d  General  Order  of  November  1834,  might  he  understood  a«  applying  ex- 
duelTely  to  bills  of  amendment.  But  considering  the  6 1st  and  62d  General  Orders  of 
November  1834,  in  this  Court,  as  sections  of  the  same  general  canon  of  practice,  it 
•eems  impossible  to  discover  the  propriety  or  meaning  of  Uie  latter.  It  is  demon- 
strable wid  has  already  been  decided  by  his  Honor  m  Raymond  v.  Evans, 
BfUe  vol  1  p.  428,  that  the  62d  Bule  is  exclusively  applicable  to  supplemental 
bills'  The'sist  Bule  requires  that  when  the  plaintiff  amends  hj  a  new  engross- 
ment, he  shall  re-state  his  whole  case,  as  he  intends  it  attiie  timeof  amendment 
to  appear  upon  the  record :  therefore,  a  new  engrossment  which  does  not  re-state  the 
plaintiff '8  whole  case  as  he  intends  it  to  appear  upon  the  record,  but  is  confined  exclu- 
sively to  matters  occurring  after  the  filing  of  the  bill,  must  be  a  supolemental  and  not 
an  amended  bill.  From  tiience  arises  a  very  serious  inconsistency  between  the  Cist 
and  62d  Bules,  vii :— that  the  Slst  Bule  defines  to  be  matter  of.  amendment  that  which 
tiie  62d  dcjlares  to  be  MuppUmental  matter  ;  and  thereby  a  very  importwit  rule  of 
pleading  is  sacrificed  between  them.  Even  if  the  Slst  Bule  had  contmued  as  it  was 
oririnaUy  framed,  the  difficulty  as  to  the  meaning  of  the  52d  could  have  been  scarcely 
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costs ;  or  if  an  application  had  been  made  by  the  plaintlflFs  for  liberty  to 
dismiss  their  bill,  apon  payment  to  the  defendant  of  the  costs  of  a 
disclaimer,  I  might  have  acceded  to  it,  as  I  did  in  a  recent  case  upon  a 
similar  application.*  But  as,  upon  the  present  motion,  it  does  not 
appear  that  the  plaintifTs  case  is  within  any  of  the  exceptions  men- 
tioned in  the  93d  Rule,  I  must  make  the  common  order,  that  this  bill 
be  dismissed,  with  costs. 


•  See  Piumtre  v.  Health,  1  Ir.  Eq.  B.  142. 


Tuesdat/y  FAruary  Uh. 


POSSESSORY  BILL— PRACTICE. 


Francis  M.  Bjddulph  v.  Arthur  Molloy. 


Oo  application 
for  an  injunc- 
tion in  a  pos- 
sessory suit,  a 
conditional  or- 
der for  both 
iijunctions  to 
issue,  will  be 
granted. 


Mr.  Wm.  Smith,  on  behalf  of  the  plaintiff,  moved  for  an  injunction, 
directed  to  the  defendant,  and  all  persons  acting  under  him,  to  reatore 
to  plaintiff  the  possession  of  that  part  of  the  lands  of  Rathrobin  mentioned 
in  the  bill,  with  the  appurtenances,  belonging  to  plaintiff,  and,  from 
time  to  time  to  quiet  him,  and  those  deriving  under  him  in  such  actaal 
possession,  until  the  plaintiff  should  be  evicted  by  due  course  of  law ; 
and  in  default  of  his  so  doing,  that  an  injunction  might  issue,  direeted 
to  the  Sheriff  of  the  King's  County,  requiring  him  to  restore  the  plaintiff, 
and  from  time  to  time  to  quiet  him  and  those  deriving  under  him  in  the 
actual,  quiet,  and  peaceable  possession  of  said  lands  and  premises.     The 
bill,  as  verified  by  the  plaintiff  s  affidavit  stated,  that  the  plaintiff  having 
been  for  five  years  and  upwards,  then  last  past,  seised,  under  and 
by  virtue  of  a  lease  for  lives  still  subsisting  and  renewable  for  ever,  of 
and  in  the  lands  of  Rathrobin,  in  the   King's  County,  part  of  sud 
lands   were  held  by  the  defendant,  as  tenant  to  the  plaintiff,  under 
a  lease  for  the  term  of  two  lives,  of  which  the  life  of  the  defendant  only 
was  then  subsisting,  at  a  certain  yearly  rent,  payable  to  the  plaintiff  by 
the  defendant ;  and  that  the  defendant  having  suffered  the  yearly  rent 
so  payable  to  plaintiff  to  run  in  arrear,  the  plainUff,  as  of  Michaelmas 
Term,  1838,  brought  his  ejectment  for  non*payment  of  rent,  to  which  the 
defendant  took  defence,  but  afterwards  gave  a  consent  lor  judgment,  upon 
which  the  plaintiff  obtained  judgment  as  of  Easter  Term,  1839,  and  on 
the  8th  of  May  last  issued  an  habere  directed  to  the  sheriff  of  the  Kings's 
County,  which  was  executed,  and  possession  delivered  to  the  plaintiff  on 
the  29th  of  the  same  month.     That  no  part  af  the  rent,  for  the  non-pay* 
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tnenl  of  which  the  ejectmeni  was  brought,  Imd  been  sirice  paid.  That 
the  plaintiff  haring  obtained  such  possession,  and  the  time  for  redemp- 
tion haying  expired,  the  defendant,  on  the  30th  of  December  last, 
fraudtdenily  and  by  force^  took  possession  of  the  said  lands  of  Rath- 
robin,  containing  65  acres,  with  the  appurtenances ;  and  the  defendant 
and  his  assistants  or  servants  had  ever  since,  fraudulently  and  by  force 
kept,  and  still  detained  the  possession  of  the  said  lands,  without  any 
manner  of  title,  and  refused  to  deliver  up  the  same,  although  he  had  not 
any  manner  of  right  thereto.  Tha(t  the  plaintiff,  by  the  said  defendant, 
as  his  tenant  (until  the  eviction  of  the  lease  made  to  the  defendant,} 
and  by  riHseipt  of  the  rents  of  said  lands,  as  aforesaid,  had  been  and 
continued  in  possession  and  enjoyment  of  the  said  lands  and  premises 
for  upwards  of  five  years  then  last  past,  and  until  the  time  when 
the  said  defendant  so  forcibly  and  unlawfully  entered  into  and  took 
such  possession  as  aforesaid.  The  bill  then  prayed  an  injunction  to  the 
party  and  to  the  sheriff,  in  the  terms  of  the  application. «- [The  Mastbr 
OF  T0B  Rolls  inquired  if  the  affidavit  negatived  the  existence  of  any 
new  contract  ?J — Counsel  answered  that  it  did  not  in  terms,  but  it 
stated  that  the  defendant  had  forcibly  and  unlawfully  taken  possession, 
without  any  manner  of  title  or  right.  The  existence  of  any  new  contract 
would  be  inconsistent  with  this  averment,  and  need  not  be  negatived 
being  properly  matter  of  defence,  as  in  the  case  of  Chartres  v.  Shtr* 
roekj^  decided  in  this  Court  in  the  year  1831,  which  was  strongly  liti« 
gated,  and  proceeded  to  a  hearing. 
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His  Honor  said  he  recollected  being  connsel  in  that  case.  That  he 
found  the  old  practice  of  issuing  the  injunction  to  the  party  absolutely 
in  the  first  instance,  was  inconvenient,  and  preferred  g^nting  a  condi- 
tional order  to  issue  both  injunctions.  He  also  observed  that  this 
coarse  of  proceeding  ought  not  to  be  resorted  to,  unlesa  in  dear 
cases  of  overholding  or  forcible  possession,  and  made  the  following 
order  :— 


Let  an  injunction  issue,  directed  to  the  said  defendant  Arthur 
MoUoy,  requiring  and  commanding  him,  and  all  persons  acting 
under  him,  to  give  and  restore  to  the  plaintiff  Frauds  M.  Bid* 
dulph,  the  actual,  quiet,  and  peaceable  possession  of  that  part 
of  the  said  lands  of  Rathrobin,  containing  65  acres,  late  Irish 
plantation  measure,  be  the  same  more  or  less,  with  the  appur- 
tenances, situate,  ftc.,  the  same  to  continue  until  the  said  plain- 
tiff shall  be  thereout  evicted  by  due  course  of  law,  and  the  fur- 
ther order  of  the  Court  to  the  contrary ;  and  in  default  of  sai<f 
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defeadftol  «o  doin^,  iJui^  an  injanislioli  4o  iatiMy  directed  io  the 

eiieriff  0f  dm  Ki«g^<  Cooiity,  isMnmiMidiiV  U°^  ^^  ^^^  ^^ 
tfletore  Id  tbe  eaid  plaintiff  tlie  actual,  qaial^  and  peaceaUe  |i9t- 
iaaiion  af  Iha  aaid  laffdt  and  prwiitesi  wUh  thair  apportenaiieasy 
tbe  same  to  aootiuaa  until  the  plaintiff  aWl  be  ihereoat  erictad 
)^y  doe  coitiae  of  lav;  and  the  further  order  to  the  contraryy 
anleas  in  fmr  *day«  after  aer^ce  ef  ihit  ordfr  on  the  aaid 
deleiidani  Arthur  MeUof,  and  oa  aU  parsons  ia  poasessioo  of 
aaid  landa  and  prewiaei,  good  eanaa  ha  shovo  to  tbe  contrarf . 
And  let  the  plaiotiff  be  at  libsrtff  at  any  tiaie  daring  iha  pre- 
•ant  Bitllagt,  to  apply  to  the  Court  to  make  this  order  ahaolute. 


*  This  short  period  was  fixed  In  eon^equenee  of  the  Sittings  being  near  a  dose, 
liis  Honor  observing,  that  ooosidering  the  pnasanttfiKy^^tioas  sysCepn  «f  eonManaJoa- 
tion,  four  days  now  aifforded  as  mnch  opportanitj  to  make  a  defence  as  eight  dajs  did 
formerly.  The  defendant,  on  a  subsequent  day ^  shewM  cante  by  aflUlavit.  wliemCa  he 
deposed  thatun  agreement  |ia4  been  enterad  into  betwe«n  the  plaintiff  ajw  defendant, 
for  a  redemption  of  the  lands,  by  which  the  plaintiff  was  to  take  a  bill  for  the  rent  doe, 
and  costs,  and  which  bill,  liie  defendant  stated,  the  plaindC  had  accepted.  TImb  cwse 
ehewn  was  allowed^  with  costs.  Th»  defendant  was  ordered  to  appear  forthwith,  to 
enable  the  plaintiff,  who  controyerted  the  matter  in  ayddance,  to  proceed  in  the  caaee* 


the  Reporter  iM  indebted  to  Mr,  fV,  Smith  jot  the  foUofiiihff  note  qf  the  cdse 
Sherrocl  r.  Cbartres,  and  the  auhjokied  note  teefeeiingtke  frsetite  omPo»9U» 
aoTff  Bills  :— 

ROLLS»  1831. 

t>OSSESSORY  SUIT— 0VERH0LDIN6  TENANT- PRACTICE- EEADIN^ 
PABT  OF  A  DEFENDANT'S  ANSWER  TO  PERSONAXi  INTER- 
ROGATORIES. 

John  Connbll  Shbbrook  and  Elx.bn  his  wife  o.  Georob  C&artbes. 


Course  of  pro- 
ceeding in  pes- 
SeMory  suits. 
A  plaintiff  may 
read  part  of 
defendant's 
answer  to  a 
personal  inter- 
rogatory* 


The  bill  in  this  caase  was  fUed 
the  4th  of  March,  1881,  and  atatad 
that  the  plaintiff  RUon  being  po8« 
sessed  in  her  own  right,  and  to  her 
sole  and  separate  use  for  a  long 
term  of  years,  still  subsisting,  of  a 
certain  dweUing4ioasa  and  pna- 
mises  with  the  appnrtenaaces, 
sitaate  in  Grenville^strdet,  in  the 
parish  of  Saint  George,  and  county 
of  Dublin,  known  by  No.  7, 
together  with  the  honsefaeld  fueni- 
ture,  than  aad  therein  |being»  an 
the  i2th  day  of  February,  1828,  by 
and  with  the  consent  of  the  plain- 
tiff John,  in  consideration  (^  the 
yearly  rent  hereinafter  mentioned, 
demised  the  said  dwelli^g-hoaip 


and  premises  with  the  appoiia- 
uBMifimifwrnuMi  as  tho  8«m«  them 
was,  and  still  continued,  to  the 
defendant  George  Cbartres.  for  the 
term  of  three  years  from  said  12th 
of  February,  16M,  at  tlie  yearly 
vent  af  £\0&  stariing^  payable 
aiiartorly  in  ad  ranee,  an  every  1 2th 
day  of  June,  August,  November 
and  February  during  said  term, 
the  irst  payment  in  advance  having 
bean  asada  oa  iba  l£tfa  of  February, 
1828,  as  appeared  by  a  letter  or 
proposal  signed  by  tbe  defendant 
referred  to  by  the  bilL  That  by 
virtue  of  said  demise,  the  said 
George  Chartrea  went  into  pos- 
session of  said  dwelling-house  and 
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premises,  wkli  the  ilppttrtenftntsei, 
rarfiished,  as  aforestm*  ttti4  pari 
%h9  rent  m  resenrei)  by  the^  said 
demise  to  the  plaiiitiff  Ellen,  or 
to  the  plaintiff  by  her  directions 
and  aaChorky,    except    the    gale 
Iff  rent    which   aecraed  for   the 
cpiarter   ending   on  the  12ih  of 
Fehnmry  last,  whieh  had  not  beenr 
paid, — and  that  on   the    1 2th  of 
Febraary  last,  the  demise  so  made 
by  the  pTaintiflP  ei|en  of  said  dwell- 
ing house,  premises,  and  furniture, 
fhr  the  said  tenp  of  three  years 
from  the  12th  of  February,  1828, 
expired.     That  the  plaintiff  Ellen 
by  the  said  Geerge  Chartres  as* 
her  tenant,  and  by  reeeipt  of  the 
rent  so  reserved,  as  albresaid,  had 
been,  and  con  tinned  fn  possession 
and  enjoyment  of  said  dw^liajgc- 
honse,  premises  and  farniture,  as 
the  separate  estate  and  property 
of  the  phiittiiff  Ellen,  for  upwards 
of  seren   years  last  past.      That 
said  demise  ha^rng  so  expired,  the 
plaintiff  on  the  I2vh  of  February 
last,  and  also  on  the  19th  day  of 
February  last,  demanded  the  quiet 
aad  peaceable  possession  of  Mid 
diwelling- house  and  premises,  fur- 
nished, as  aforesaid ;  but  plaintiffs 
were  refused  such  possession  by 
the  wife  and  by  the  servant  of 
the  defendant,  by  his  directions 
and  on  his  behaU',^-and  the  defen- 
dant and  his  assistants  had  fraodn- 
tently,  and  by  force,  and  unlaw- 
folly  kept,  and  still  detained  the 
possession  of  md  dwelling-house 
and  premises,  furnished  as  afore- 
said, with  the  appurtenances,  from 
the    pikintfff    Ellen.      TiMt    the 
defendant,  combining  and  confe- 
derating to  and  with  divers  per- 
amte  unknown   to    the    plaintiffs, 
amd   those  persfHie  employed   by 
Irim,    by    fhnid    and    foroe    and 
▼iolence  withheld,  and  ever  since 


the  l2th  of  Febnary  last  detained 
the  posfiesston  of  the  said  dwelling- 
house  premiaes  and  fumittire,  with 
the    appurtenances,    without   any 
manner  of  title,   and  refused  to 
deliver  up  the  same,  though  he  had 
no  munner  of  right  thereto.*  The 
bill  then  prayed  for  a  writ  of  hi- 
janccion  dhrected  to  the  defendant, 
his  confederates  and  assistants,  re- 
qniring    them    and    all    persons 
deriving  or  acting  oaider  him  or 
them,  to  restore  the  possession  of 
the  said  dwelling-house  and  pre- 
mises, with  the  furniture  and  ap- 
purtenances thereunto  belonging, 
and  so  demised    therewith  onto 
the  plaintiff  Ellen,  to,  and  from 
time  to  time,  to  quiet  her  and  all 
thcwe  deriving  under  her  in  the 
actual  quiet  and  peaceable  possess 
sion  of  the  said  d  wiling- house  and 
premises,  with  the  appurtenances 
aforesaid,  until  the  plaintiff  Ellen 
should  be  evicted  by  due  course  of 
law:  and  in  deikult  of  their  so 
doing  to  grant  unto  the  plaintiff 
a  writ  of  injunction  directed  to  the 
sheriff  of  the  county  of  l>ublin, 
requiring  him  to  restore  the  plain- 
tiff Ellen  to,  and  from  time  to  time 
to  quiet  her  and  those  deriving 
under  her,  as  aforesaid,  in  the  actual 
quiet  and  peaceable  possession  of 
said  dwdling-house  and  premises, 
together   with   the  furniture,  and 
appurtenances  aforesaid,  and  that 
the  defendant  might  stand  to  and 
abide  such  further  order  in  and 
concerning  the  premises,  kc. 

Upon  the  5th  of  iMarch,  18^1, 
an  oAso/tils  order  for  an  injunction, 
directed  to  the  defendant,  to  deliver 
up  possession  as  prayed,  was 
granted  on  motion  of  course. 
The  defendant  having  been  sertred 
in  Dublin  with  the  injni  c  ion, 
caused  an  appearance,  as  on  an  at* 
tachment,  to  be   entered  thereto 


1831. 


SH^RROCK 

V. 
CI|ARTR£$. 


*  The  bill  contained  no  ftutber  statement.  In  billt  of  this  description  it  is  not  the 
practice  to  insert  interrogatories,  or  to  pray  tubptena  to  answer.  Tlie  possession  and 
tbe  distarbance  or  oTsrholding  are  the  only  matters  to  be  determined  m  a  proceeding 
jS  ikin  |Mtt«rs«    &••  no*€  post. 
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1S31.         wilhin    si»    days    after  service; 
v^^N/^^to/      whereapon    the    plaintiffs   within 
suKRuocK    f^v^  days '  exhibited  personal  in- 
terrogatories* for  the  examination 
of  the  defendant,  founded  on  the 
charges  in  the  bill,  to  which  the 
defendant  filed  his  answer*  on  the 
18th  of  March,  1831,  and  thereby 
adipitted  the  demise,  the  letter  or 
proposal,  the  possession  and  pay- 
ment of  rent,  as  in  bill  mentioned, 
and  denied  that  he  fraudulently  or 
unlawfully  held  the  possession  of 
the  said  dwelling-house,  premises 
and  furniture,  alleging  that  in  the 
month  of  October,  1829,  the  plain- 
tiff John,  on  behalf  of  the  plaintiff 
KUen,  proposed  to,  and  promised 
defendant  that  he  should  keep  the 
said  dwelling-house  and  premises 
for   three   years   from  that  time, 
should  he  be  desirous  so  to  do, 
which  proposal  and  promise  were 
so  made  by  the  plaintiff  John,  as 
defendant  recollected  and  believed, 
in  the  hearing  of  a  female  servant 
who  then  lived  in  the  defendant's 
service,  and  whose  name,  as  defen- 
dant best  recollected,   was  Anne 
Hudson  ;  and  although  defendant 
was  not  at  the  time  very  anxious 
to  continue  in  the  occupation  of 
said  house  and  premises,  yet  defen- 
dant, upon  the  tUith  of  such  pro- 
posal and  agreement,  and  of  having 
such  renewed  and  continued  term, 
wont  to  considerable   expense  in 
bringing   into,    and  depositing  in 
aatd    house    and    premises    great 
quantities  of  wine,  the  defendant 
€rirrying  on  the  wine  trade,  and 
submitted  that  the  said  term  which 
the  plaintiff  John  so  proposed  and 
promised   to   give  the   defendant 
must  be  considered  as  a  continua- 
tion of  the  said  original  term  of 
three  years,  and  as  a  continuation 
of  defendant's  possession  under  the 
first  agreement,  and  that  the  term 
was  still  continuing.     Exceptions 
having  been  filed  to  this  answer 
and  allowed,  the  defendant  on  the 
29th  April,    1831,  filed  a  further 


answer.  On  tfie  SOth  April,  )8S^ 
the  plaintiff  served  notice  on  the 
defendant,  stating  that  the  plaintiff 
would  proceed  to  prove  his  case,6tc< 
nai  in  terms  requiring  the  defendant 
to  prove  the  meUtert  of  avotdanee 
alleged  in  his  answer  to  personal 
interrogatories.  The  plaintiff  ex- 
amined a  witness  who  proved  a 
demand  of  possession  on  the  pre- 
mises on  the  19th  of  March,  1831, 
and  a  refusal  bg  the  defendant's 
wife^ 

On  the  7th  of  June,  1831,  the 
plaintiffs  entered  and  served  a 
rule  to  pass  publication,  at  the 
end  of  a  week,  when  publication 
passed,  and  the  cause  having 
been  set  down  to  be  heard  on 
pleadings  and  proofs  at  the  Rolls» 
came  on  to  be  heard  there  on  the 
25th  June,  188 1. 

For  the  plaintiffsi  Richards^  Q.C., 
T.  B.  C.  Smith^Q.  C,  and  G.  W. 
Crerghtopm  For  the  defendant, 
OLoghlen^  Sergeant,  Greene^  Q.C., 
andZ)tfiiiie.  An  objection  was  raised 
by  the  defendant's  counsel  that  the 
notice  served  by  the  plaintiffs  was 
insufficient  to  join  issue,  insisting 
that  it  should  have  called  upou 
the  defendant  to  proceed  and  prove 
the  matters  in  avoidance  alleged 
in  his  answer  to  personal  inter- 
rogatories. 

Sir  William  M'Mahon,  M.  R. 
made  the  following  order  : — 

**  Let  this  cause  stand  over  for 
three  weeks,  and  let  the  plaintiffs 
(they  so  undertaking  by  Mr.  Smith 
as  their  counsel  in  open  Court),  be 
at  liberty  to  serve  a  notice  within 
two  days  from  this  date,  calling 
on  the  defendant  to  prove  the 
matters  of  avoidance  of  the  plain- 
tiffs' claims  as  set  forth  in  the  aaid 
defendant's  answer  to  said  personal 
interrcigatosies,  and  let  the  defen- 
dant thereupon  be  at  liberty  to 
proceed  to  prove  the  said  matters  ; 
and  the  plaintiff  so  consenting,  in 
case  it  shall  be  necessary  for  the 
defendant  to  issue  a  commiasiua 


*  Filed  tn  the  Office  of  one  of  tbe  Examinera  in  chief. 
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for  ilia  examination  of  witnetsef, 
let  the  plaintiff  accept  of  four  days* 
notice  of  speeding  such  commission 
and  foar  days*  notice  of  witnesses* 
names;  and  in  default  of  the  defend- 
ant proceeding  to  make  such  proofs 
within  the  said  time,  let  the  plain- 
tiffs beat  liberty  to  proceed  with  the 
bearing  of  this  cause,  as  they  may 
be  advised,  and  let  the  plaintiffs 
pay  the  defendant  the  costs  of  the 
day." 

The  defendant  examined  wit- 
nesses but  failed  to  prove  any 
material  fact. 

On  the  23d  July,  1891,  the 
case  came  on  for  further  hearing, 
and  was  further  heard  on  the  30th 
July,  1831.  For  the  plaintiffsi, 
counsel  read  the  defendant's  answer 
to  the  second  interrogatory,  admit* 
ting  the  terms  of  the  agreement  as 
stated  in  bill,  and  the  deposition 
of  a  witness  who  proved  a  demand 
of  possession  on  the  premises  on 
the  i9th  February,  1831,  and  a 
refusal  by  the  defendant*s  wife  ;* 
and  then  read  the  following  portion 
of  the  defendants  answer  to  the 
fifth  personal  interrogatory,  to 
aUew  a  demand  of  possession,  and 
refusal  by  the  defendant's  authority 
tu  deliver  up  same,**Saith  he  admits 
*'  that  the  said  term  for  three  years 
*'for  which  in  said  letter  of  the 
"  12th  day  of  February,  1828,  he 
**  proposed  to  take  said  dwelling- 
**  bouse  and  premises  and  furniture, 
'*  under  or  by  virtue  of  which,  and 
*'  said  demise  so  made  as  in  defend- 
"ant*s  answer  to  said  second  in- 
'*  terrogat4)ry  above  stated,  this 
'*  defendant  was  originally  to  hold 
"and  enjoy  the  said  house;  pre- 
**  mises,  and  furniture,  save  ani  ex- 
*<ceptas  hereinafter  stated,  did  end 
*^and  determine  on  the  12th  day 
**of  February,  1831;  and  that 
"  plaintiffs  did  on  the  two  several 


'^days  in  that  behalf  mentioned, 
^'  demand  and  require  the  posses- 
"  sion  of  said  dwelling  house,  pre- 
'*  mises  and  furniture,  and  from 
'*  the  defendant's  wife,  and  that 
"such  possession  was  refused  by 
"  the  directions  and  with  the  as- 
"  sent  and  privity  of  defendant." 

Mr.  Greene  for  the  defendant, 
required  the  entire  of  the  defen- 
dant*s  answer  to  the  fifth  interro- 
gatory to  be  read  and  submitted, 
that  the  whole  of,  or  so  much  of 
the  answer  to  this  interrogatory  as 
related  to  the  refusal  to  give  up 
possession  of  the  premises  should 
be  read  and  considered  as  part  of 
the  plaintiffs*  case,  inasmuch  as 
the  plaintiffs'  counsel  required  a 
part  thereof  to  be  read* 

Mr.  Rtchard*  for  plain tifi^  sub- 
mitted that  the  plaintiffs  were 
entitled  to  read  a  part  of  said 
answer,  and  not  the  remainder,  as 
they  might  think  fit,  and  that  the 
plaintiff^  only  read  so  far  as  neces- 
sary to  shew*a  demand  and  refusal 
of  possession. 

The  remainder  of  the  defen- 
dant's answer  to  the  fifth  in- 
terrogatory was  read  at  the  defen- 
dant's instance,  which  stated  that 
although  he  admitted  that  he  kept 
and  detained  snch  possession,  yet 
he  denied  that  he  fraudulently  or 
unlawfully  held  the  poss(*ssion,  for 
that  in  the  month  of  Octoher  1829^ 
the  plaintiff  John,  &c.f 

His  Honor  ruled  that  the  defen- 
dant was  bound  to  prove  the  matter 
of  avoidance  in  the  answer  to  this 
interrogatory,  and  wsis  required  so 
to  do  by  the  plaintiffs'  notice, 
bearing  date  the  27th  day  of  June, 
1831,  and  pronounced  the  follow- 
ing decree. 

'*  Let  the  said  defendant  George 
Chartres  be  adjudged  in  con- 
tempt,   and    lut    an    injunc- 
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*  The  remaiader  of  thi«  note  is  extracted  verbatim  from  the  Begistrar'd  minutes  as 
entered  in  the  hearing  book,  save  that  the  portions  of  the  answer  therein  deacribcd  are 
here  given  in  1i.(£c  vtiuf . 


t  The  sub^tunce  of  the  anhwer  has  been  stated)  ant'. 
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Ids?. 


tloiv  h»M  <!irected  Ur  fire 
iftrtrlffof  the  ^otfnff  o#  Doblin, 
oMmnandfrt^  him  to  nMf9fe 
th«  plaintiff  Ellen  Sbetreek 
to  Ihe  qtriet  tii^  peitceitMe 
pofMsiiofi  of  tire  miiI  direll- 
hig-hoiwe  Hiid  pfenites  titkd 
tHitifQnntnre  Belonging  there- 
to, and  formerly  demised 
therewith,  for  a  term  n&w 
expired,  to  the  defendant,  M 
her  separate  estate,  and  from 
thne  Co  time  to  qoieC  her  and 
those  dmring  under  her  in 
^e  aetoal  qoien  and  peaee- 
sAle  possession  of  Che  said 
dweHing'hooae  and  pimnisee 
in  the  pleadings  in  this  eacwe 


mentioned,  together  frith  the 
Ibmitirre  and  appurfemMoes 
beloaging  thereto,  and  fjr-' 
merly  demised  therewith  for 
A  term  now  expired,  in  the 
pleading*  mentioned  ;  and  let 
Cho  said  defendant  piiy  the 
plaintiffs  the  costs  of  this 
cause,  and  refer  it  to  the 
Master  to  tax  the  same,  and 
aeeorditij^ly  let  the  plaintiff 
be  at  liberty  to  make  up  a 
decree  with  costs  against  the 
said  defendant,  for  the  per- 
formance whereof  the  process 
is  from  time  to  timd  to  issue 
as  in  such  cases  osiud.** 


NoTB^^Tbs  ^roce«disg  hj  Possessory  Bill  to  leeover  posssssfon  of  land,  io  »  gieal 
mesnoro  pocnliftr  to  Irsland,  should  Ve  resorted  to  onlj  in  clear  cases  of  overhelding  as 
between  landlord  and  tenant,  or  of  forcible  possession.  ^  Upon  these  bills,  generally 
"  speddng,  unless  the  dispute  be  between  landlord  and  tenant,  there  is  nothing  before 


enjoyment  or  tbe  matters  in  dispute  for  tbree  jean  last  past  . 

**  flfing  the  bill  P  No  snbiMeits  is  to  issue  on  this  bill,  nor  is  any  process  to  be  prayed 
"  therein,  saye  an  injunction  to  restore  the  possessioo.  The  bill  itoelf  Is  never  aotfimeradK, 
"  beiagonly  filed  as  a  foundation  for  the  inrisdiction  of  the  Court."— Haw.  Ck.  P.  49. 
It  should  consist  of  a  bridT  statement  of  ihe  facts,  and  eonclude  with  a  prayer  for 
an  injunction  to  the  party,  which  is  in  the  nature  of  process  to  require  an  appearance, 
and  in  definlt  of  compliance  with  that  writ,  an  iniunction  to  the  sheriff  to  restore  the 
pessession.  In  proper  oases,  this  proceeding  will  be  flmnd  &  Taluable  sad  expeditioas 
remedy  ;  but  an  ibjunction  will  not  be  granted,  unless  applied  for  in  a  reasonable  time 
after  committing  the  acts  complained  ^.  The  practice  on  these  bills  is  anomalous,  and 
appears  to  be  unaffected  by  the  recent  General  Ordera,  save  that  the  pleadings  should  be 
certified  by  counsel.  Upon  production  of  a  certificate  of  the  blH  haying  been  filed,  and 
aa  aflftdarit  Terifying  the  statements  in  bill,  upon  metion  of  coone  dunng  the  Sittings^ 
or  oapetitioo  in  Tacation.  an  order  for  an  injunction  to  the  party,  or,  according  to  the 
practice  adopted  by  the  Master  of  the  Rolts  in  Hiddulph  t.  M0H09  (ante*,  a  con- 
ditional order  to  issue  both  injnucrtions,  will  be  granted.  The  practiee  now  acted 
upon  bT  his  Honor  IsoonfonaaVe  to  that  laid  down  in  the  Pi-n?#f>«  of  Chanc^rjf  pu^ 
lished  by  Sarah  Cotter,  p.  3ft,  wherein  it  is  sUted,  that  "  If  the  defendant  ha«  a  mind 
**  to  contest  the  matter,  he  must  come  in  and  appear  and  be  examined  on  personal  inter* 


"  rogatories  ;  but  where  the  Court  gives  a  day  io  shew  cause,  the  Court  will  sometime* 
"hear  what  defence  a  d^endatti  eaa .stole,  bf  affidavit  or  otherwise ,  though,  gene-* 
"  rally,  the  defendant  is  to  shew  saase  on  the  plaintiir's  affldwvit."  If  no  esne*  be 
shewn^  the  iniuBotion  to  the  sheriff  to  restore  possession  may  be  at  once  obtained. 
Should  the  derendant  be  disposed  to  contest  the  matter,  he  must  come  in  to  shew  cause 
by  affidavit,  and  if  he  controvert  any  material  fact,  the  cause  shewn  will  be  allowred  : 
and  if  the  plaintiff  desire  to  proceed,  the  defendant  will  be  tiien  required  to  enter  an 
appearance ;  whereupon  tise  piaiatiff  must,  within  four  days,  exhibit  personal  inteirqgn- 
tones  (which  must  not  extend  beyond  the  charges  in  the  bill),  for  the  examination  o£ 
the  defendant.  The  personal  interrogatories  are  to  be  filed  in  the  office  of  one  of  the 
Chief  Examiners.  If  flie  defendant  neglect  to  answer  within  six  days,  if  resident  in 
or  within  twenty  miles  of  Dublin,  or  wi&rf  a  lunar  mouth  (General  Order,  date**  IO#fc 
Jn/y,  I7t7).  if  the  defendant  reside  more  than  twenty  miles  from  Dublin,  an  injunotiofi 
to  the  sheriff  may  be  obtained.  Should  the  answer  be  filed,  the  cause  may  be  set  down 
forbearing,  if  the  plaintiff's  case  be  sufficientiy  admitted;  if  not,  the  plaintiff  mnst, 
within  a  month  from  answer  filed,  serve  notice  on  the  defendant's  solicitor,  stating  that 
the  plaintiff  intends  to  examine,  and  requiring  the  defendant  to  proceed  to  prove  the  mat- 
ters of  avoidance  stated  in  his  answer  to  the  personal  interrogatories.  At  the  expiration 
pf  a  month,  either  party  may  enter  a  rule  to  pass  publication  as  usual;  and,  after  pablica* 


rOSSfiSSO&Y  BILJU-PRACTICei 
Wm^  HAw»2ffs  Ball>  Pqiuf  )7pwb»  aii4  Ibvftir  $^imiPl#  <^«» 

Tfls  fkintiff  fikd  ^  p^saMsorf  bill  rim)  »Qd«rit,  netting  fiortii  (ba  several  It  seems  that 
i^fiU  bereiiiAfter  ■Aea^ioR0d«  ftnd  ||ier«yi|^Mif  -019  tb#  6ih  4»f  May  Wt  bifi?not*7 
•buUied  an  order»  "  (bat  an  injaniBlioa  d^  iMoe,  iXrtttiinf;  (hf  dafead-  proper  remedy 
<^  pia  Had  bi«  aadvr-teaaata  and  labarert ,  to  dejiif  #r  op  to  tbe  plaiotift  piaintirs  legal 
>•  ftbe  boo&e  and  l«i4s  of  Fortfei^p«,  ia  ^^  wupty  of  Clare ;  aod  aba,  ^M«^n  is 
^'  ihat  aa  iajimctjon  4o  wae>  dirac^  i^  tbfi  aharUF  af  tba  conaty  of  not  clear,  and 
*^C\u^  duwting bim  to  piii  feha  plaiatpffiB  iaito  die  ^ma|  wad  paaeeable  ten  of^J^^t 
^pottaitiofi  of  tba  aaid  pramiae^  mlass  ia  4^4/  days  aftar  th^  aerFiea  ^  '^^^^^^'l^ 
*<of  iba  said  defaadan^  wUh  ihi80irdor»  gxHMi  caasa  ahaU  bo  aha-wo  to  tba  claim,  in  dis- 
"  eontiwry/    Tbo  defimdaal  aoi^  cama  if  ^  abaw  eaaacu  ^J*  aStT **° 

It  appeared  from  iba  biU  aod  affidAfit  Forifyiag  tt,  Ibat  tbo  pUiatiffi» 
M^Mtn-  Poyae  and  Clo«o,  being  tr«iata«i  mu^ed  ia  tba  luat  wiU  aod  lioa- 
taMPaot  of  Banjaoiio  BklX%  d«)<MBaaad.  and  a#i9»d  of  tbo  Icgial  Mtote  in  ihe 
premiaea  bereioafter  mentiooadi  for  Uio  banafit  of  dio  plaintiff  |V^  H. 
Ballt  by  indeotnre  boariog  data  Aba  93d  of  April,  1890,  da«niaod  to 
fidiirard  O'Oiftdys  bis  oxecotopa,  iidawrualiratiM%  and  asaigQa,  ibo  lands 
of  Fortfargos,  in  tbe  oonnty  of  Claw*  for  |birty-oqa  yaara*  froon  tb^  lat 
of  May  tben  last  pa«t»  nt  tbe  yearly  lont  of  ii&O^  ftk  2d^  vbiob  wns 
aeoored  ia  ihe  aaoal  way  by  the  covenant  to  payt  nnd  eondiliona  of  dia- 
teeaa  and  ra  entry ;  and  the  said  Edward  O'Grady  did  tboreby  core- 
nant,  for  bimaalf,  bia  exaontorsy  adnuniaiDiliora  nnd  naaigo'i^  lo  nnd  with 
Ibe  plaintiffs  Ooyna  andCloee,  <<  that  it  abenld  aad  nr gbt  bo  biarfnl  to  and 
^•for  then  tbe  aaid  Pf  Poyne  and  B,  S#  Cloaei  tbair  bwa  and  aaaigna, 
^  al  any  time  from  and  after  the  expiration  of  one  year  fvom  tbe  data  of 

*  It  has  been  thought  more  oonvenient  to  gire  this  PIUM  in  Aop^e^lon  viHi  the  pre- 
pediag  cases  of  Biddul^h  y.  MoUoff  and  SkerrQcM  t.  Ckfurtres,  than  to  poetjMne  it  for 
the  sake  of  chronological  order. 


fjoai  4ta  (i9iii»»  laaj  1^  IfiioadiaJbBly  set  doarp  for  having  at  the  B«Us,  np  sohpiana  to 
bear  Jncigment  being  necessary-  As  to  the  general  practice  on  these  bills,  see  How* 
6A«n«  Prae.  4i.  et.  seq. ;  lUwmtd  Mup,  C  P.  25  ei,  scf.,  aad  eases  thana  oited;  Tie 
PrfLCfiteof  $ke  Cqw^  0/  Qkanccr^.  pubiiih^d  b$  Bprah  Cotter,  ^,  ft  teg,;  }  How^ 
ardU  Eq,  Ex.  Pr,  310,  et  $eq. ;  *i  How.  £.  Ex,  Pr,  902,  et  seq, ;  Bodkin  ▼.  Kealif, 
Far.  ft  Sar.  aas  ;  Mtt^art  j.  JBiemari,  WaUia'  Bap.  by  Iryae,  97 ;  Mmiih's  Ord0p*, 
76  ».;  l^vnj>s  Or dert,  Exchequer^  m;  Sir  Richard  Bolton**  B¥ieet  No.1 ;  Pri* 
maieBofle*»Bwiet,No.Z9i  8mitk*$  Orders,  43;  General  Ordere,  18th  June,  179a ; 
ift.  74.  lith  July,  1727;  <6.  75.  26th  Jime»  )739;  ibp99,  Mk  ?ab.  1737/  ib.H^, 
lOth  May.  1751;  f(.  08,  10th  Jaly,l777;  /6.08;  EdgworthT,  fidywerM,  2  Bro. 
P.  C.  27  (Tomlin's  Ed.) ;  LuttrfU  y,  irnham  7  Pro.  P.  C.  JOO ;  aod  Vfrnon  t.  f er- 
■ea^  iBro.  P»  C.  3d8»-^See  BaU  ▼.  O'Gradu^  supra* 
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May  1840.  "  ^^^  *^^  lease,  to  rt-atsume  the  quiet  and  peaceable  postetsioil  of  the 
<<  premisei  thereby  demised,  on  giving  twelve  months'  previous  notice 
"  in  writing  of  such  their  intention  so  to  re-assume  same,  such  notice  to 
<<  be  delivered  personnlly  to  the  said  Edw.  0*6rady  or  his  executors, 
''administrators,  or  assigns^  or  delivered  at  the  mansion  or  dwelling- 
"  house  thereby  demised,  and  to  be  given  so  as  to  expire  on  the  1st  day 
''  of  May  in  such  year  as  snch  possession  should  be  required  to  be  given 
<*  up  ;  and  the  said  Edw.  0*6rady,  for  himself,  his  executors,  adminis- 
**  trators,  and  assigns,  covenanted  to  and  with  the  plaintiffs  Doyne  and 
**  Close,  that  he  the  said  Bdw.  0*6rady,  his  executors,  administrators 
'<  and  assigns,  should  and  would,  within  twelve  months  from  the  service 
**  of  such  notice  at  such  dwelling-house,  or  personally  on  the  said  Edw. 
**  0*6rady,  his  executors,  administrators  or  assigns,  surrender  and  yield 
**  up  unto  said  Philip  Doyne  and  Henry  Samael  Close,  their  heirs  and 
"  assigns,  in  good  and  sufficient  tenantable  order,  repair,  and  condition, 
**  the  quiet  and  peaceable  possession  of  the  premises  thereby  demised, 
"  and  every  part  thereof,  and  also  of  the  several  plantations,  k6^  and 
«<  every  part  thereof,  without  any  delay  or  excuse  whatsoever,  imd 
**  wonid  at  the  aame  time  pay  and  discharge  unto  the  said  P.  Doyne  and 
*'  H.  S.  Close  all  rent  and  arrears  of  rent  which  might  accrue  due  to  and 
<<  for  the  day  of  surrendering  up  said  premises.*' 

Edward  O'Grady,  the  lessee,  entered  and  continued  in  possession 
under  the  leute  until  some  time  in  the  year  1835,  when  he  died,  having 
by  his  will  appointed  as  his  executor  the  present  defendant,  who  obtained 
probate  and  entered  into  possession  of  the  demised  premises,  and  paid 
the  rent  up  to  and  for  the  1st  of  May,  1839.  On.  the  29th  of  April. 
1839,  the  plaintiffs  Doyne  and  Close,  at  the  request  of  the  plaintiff  W. 
H.  Ball,  caused  the  defendant  to  be  personally  served  with  a  notice  in 
writing,  dated  the  37th  of  April,  1839,  whereby,  after  reciting  the 
covenant  already  mentioned,  they  apprised  him  of  their  intention  to  re> 
assume,  and  required  him  to  surrender  and  deliver  np  on  the  Ist  of 
May,  which  would  be  in  the  year  1840,  the  quiet  and  peaceable  posses- 
sion of  the  demised  premises. 

On  the  ]  1th  of  April  last,  the  defendant  wrote  a  letter  to  the  plaintiff 
W.  H.  Ball,  demanding  £1000  as  the  consideration  for  which  he  woald 
give  up  the  possession,  and  threatening,  in  the  event  of  his  terms  bein^ 
refused,  that  he  would  immediately  let  "  every  foot  of  green  sod  in 
"  Fortfergus  for  muck*  ground."  The  plaintiffs  declined  entering  into 
any  negociation  with  the  defendant  on  the  subject  of  his  letter ;  and  on 
the  1st  of  May  last,  the  possession  was  demanded  pursuant  to  the  no* 
tice,  but  the  defendant  refused  to  give  it  up.  and  the  bill  stated  that  he 
now  held  it  unlau^Uy  and  by  force. 


•  Le,  to  be  broken  up.    The  defendant  proceeded  to  pat  this  threat  into  execatifsa, 
lereopon  the  plaintiff  immediately  filed  a  bill,  »nd  obUiaed  an  injnnctioB  against  hiM. 
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The  defendant,  by  his  affidant,  admitted  the  statements  in  the  bill,  ex« 
cept  ag  to  his  holding  the  possession  unlawfully  or  hyfctee^  and  sabmitted 
to  the  judgment  of  the  Court  the  legal  effect  of  the  provisions  and  cove- 
nants  in  the  lease,  which  oontained  the  following  covenant  in  addition 
to  that  already  mentioned : — *<  And  the  said  P.  Doyne  and  H.  S.  Close 
*'do,  for  themselves,  their  heirs  and  assigns,  covenant  (&e.)  to  and  with 
"  the  said  Edw.O'Grady,  his  executors,  administrators  and  assigns,  that 
''if  at  any  time  within  fifteen  years  from  the  date  hereof,  he  the  said 
^  Edw.  0*6rady,  his  executors,  administrators  or  assigns,  shall  put  or 
^  place  out,  or  cause  or  procure  to  be  put  or  placed  out  on  the  sea  shore 
"  of  the  premises  hereby  demised  any  stones  for  the  purpose  of  making, 
"  and  shall  thereby  make  and  erect  a  sea*weed-bank,  then  and  in  such 
''  case,  he  the  said  Edw.  0*6rady,  his  executors,  administrators,  and  as- 
"  signs,   shall  be  paid  and  allowed,  and  they  the  said  P.  Doyne  and  H. 
"  S.  Close  do  hereby  for  themselves,  their  heirs  and  assigns,  covenant 
''and  promise  to  pay  and  allow  to  htm  the  said  Edw.  0*Orady,  his  exe- 
"cutors,  administrators  and  assigns,  all  and  every  expense  he  or  they 
*'  shall  sustain  in  putting  out  such  stones  and  making  such  sea-weed 
''bank :   Provided,  however,  and  it  is  hereby  agreed,  that  such  expenses 
"  are  to  be  paid  and  allowed  to  the  said  Edw.  O^Grady,  &c,  in  the 
"  event  only  of  the  said  lands  and  premises  being  re-assumed  by  the  said 
"  P.  Doyne  and  H.  S.  Close,  or  their  heirs  or  assigns,  pursuant  to  the 
^  covenaat  in  that  respect  heieinbefore  mentioned,  within  the  aforesaid 
"  pericKi  of  fifteen  years  from  the  date  hereof;  it  being  perfectly  under- 
"stood  by  and  between  the  parties  hereto,  that  he  the  said  E.  O'Grady, 
"  &C.  sliall  not  be  entitled  to  ask  or  demand  for  putting  out  such  stones 
"on  the  sea^shore,  or  making  and  constructing  such  sea- weed  bank,  un* 
"  less  he  or  they  shall  be  required  to  surrender  said  premises,  and  shall 
"as  aforesaid  surrender  and  yield  up  the  quiet  and  peaceable  possession 
"  thereof  within  the  said  period  of  fifteen  years  from  the  date  hereof: 
"  provided  also,  if  any  dispute  or  disagreement  shall  arise  as  to  the  amount 
"of  the  expenses  of  making  such  sea- weed  bank,  that  the  same  shall  be 
"  ascertained  by  reference  to  two  or  more  indifferently  chosen  compe- 
"  tent  persons,  by  whose  decision  the  parties  hereto  and  their  respective 
"  heirs,  executors,  administrators  and  assigns  do  hereby  agree  to  abide.** 
The  defendant  further  stated  by  his  afiidavit,  that  a  large  sum  had 
been  expended  by  Edw.  O'Grady,  the  lessee,  in  improving  the  farm, 
and  also  in  potting  out  stones  and  making  a  sea-weed  bank,  which  the 
defendant  considered  to  be  of  the  value  of  more  than  £200,  and  also  in 
permanently  repairing  and  almost  re-building  the  mansion-house,  under 
an  express  agreement  between  the  agent  of  the  plaintiff  and  the  said 
Edw.  0*Grady,  that  he  should  be  allowed  £100  for  so  doing.     The  de- 
fendant therefore  submitted  that  this  Court  ought  not  to  enable  the  plain- 
tiffs to  re-assume  the  possession,  without  making  compensation  for  this 
heavy  expenditure,  for  which  they  had  not  as  yet  made  any  allowance. 


May  1840. 


O  GRADY. 
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BALL 

r. 

0*GRADY. 


Messrs.  Warren^  Q.  C,  Coppinger  and  W.  Smiih^  for  the  defendants, 
sabmitted  that  the  plaintiffs  did  not  shew  and  had  not  a  clear  title  either 
legal  or  equitable  to  the  possession  ;  that  the  term  was  still  subsisting, 
as  the  agreement  set  forth  in  the  bill  was  not  a  condition  operating  as  a 
defeasance  of  the  estate,  bat  a  mere  covenant  to  give  up  the  possession 
without  a  right  of  re-entry  upon  the  breach  of  it :  Doe  d.  Wilson  r. 
Phillips  (a) ;  Doe  d.  Spencer  r.  Godwin  (b) ;  that  under  the  circum- 
stances of  this  case,  the  Court  would  not  decree  a  speciBc  performance 
without  obliging  the  plaintiffs  to  come  to  an  equitable  account  with  the 
defendant  for  the  matters  stated  in  his  affidavit ;  and  that  the  present 
summary  proceeding  was  wholly  inapplicable  to  such  a  case.  They 
further  submitted,  that  the  jurisdiction  of  this  Court  on  possessory 
bills  was  originally  grounded  on  the  statutes  against  forcible  entry  and 
detainer,  and  limited  to  cases  within  the  provisions  of  those  statutes 
upon  which  an  indictment  would  lie ;  that  the  present  was  not  a  case 
of  that  kind;  1  Hawk.  P.'C.  500,  S.  23,  503;  and  although  this  Court, 
by  reason  of  its  inherent  jurisdiction  in  matters  of  fraud,  might  interfere 
summarily  between  landlord  and  tenant  in  cases  of  clear  overholding  or 
fraudulent  detention  after  the  term,  the  landlord  should  shew  by  affidavit 
what  was  the  term  demised,  and  also  that  it  had  expired.  1  Eg.  PL 
Aui.  334. 


Messrs.  W,  Brooke^  Q.  C,  and  Hawkins^  for  the  plaintiffs,  contended 
that  the  argument  of  the  parties,  that  it  should  be  lawful  for  the  lessors 
"to  re'tuiume  the   possession,"    upon  giving  twelve  months'   notice 
to  quit,  and  that  the  lessee  should  surrender  and  deliver  it  np  upon  re- 
ceiving such  notice,  was  to  be  considered  as  a  condition  to  which  the 
term  was  subject,  and  not  as  a  covenant.     That  the  tenancy  was,  there* 
fore,  determined  by  the  notice  on  the  1st  May  1840,  when  the  posses- 
sion was  demanded  and  refused,  and  that  the  defendant's  subsequent 
detention  was  forcible  and  anlawful.     Shep,  TouchsL  123-4;  Dal/is' 
son,  8;  Sir  W.  Jones,  166;  Doe  d.    Willson  v.  Abel  (e);  Russell  r. 
Coggins  {d).     At  to  the  compensation  claimed  by  the  defendant,  they 
submitted  that  it  appeared  from  his  own  statement,  that  the  entire  of 
the  alleged  outlay  was  made  by  Edward  0*6rady,  the. lessee,  who  died 
five  years  since ;  tHey  further  stated,  that  no  demand  had  ever  been 
made  on  this  account  until  the  defendant  sought  a  pretext  for  refusing 
to  comply  with  the  condition  in  the  lease,  and  to  give  up  the  posses- 
sion ;  that  as  to  the  expense  of  making  the  sea-weed  bank,  if  such  ha<F 
in  fact  been  made,  the  plaintiffs  would  have  been  ready  to  abide   by 
their  agreement,  and  to  make  full  Cbmpeusatiou,  but  that  the  defendant's 


(0)2  Bing  13,  &  9  Moore,  46. 
(c)2Mau.  &  Sel.54. 


(f)  4  Mau.  &  Sel.  265;  Dyer,  160. 
(d)  8  Ves.  34. 
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giviog  ap  the  quiet  and  peaceable  possession  upon  notice  according  to 
tlie  condition,  within  fifteen  years  from  the  date  of  the  lease,  was  a 
condition  precedent  to  his  right  to  any  compensation  for  the  sea-weed 
bank.  They  contended  that  these  claims  of  the  defendant  were  not 
properly  cognisable  by  the  Court  on  a  proceeding  of  this  kind,— • 
where  the  right  to  the  possession  was  the  whole  matter  in  question ; 
that  the  defendant  might  proceed  at  law,  if  any  right  he  had,  to  recover 
compensation ;  but  that  the  plaintiffs*  right  to  the  possession  was  clear, 
and  no  sufficient  cause  had  been  shewn  against  making  absolute  the 
conditional  order  for  the  injunction ;  LuUrell  v.  Lord  Imham  (a) ;  1 
How  Excheq.  1 5. 


May  1840. 


O  GRADY. 


The  case  was  ordered  to  stand  for  consideration,^  and  as  this  was  the 
last  day  of  the  E^ter  Sittings,  his  Honor  did  not  pronounce  his  judg- 
ment at  length,  but  in  a  day  or  two  sent  down  to  the  Rolls'  Office  the 
following  order  :— 

Allow  the  cause  shewn,  but  without  costs. 

It  is  understoood  that  the  defendant  would  have  been  allowed  his 
costs  of  shewing  cause  but  for  his  threatening  letter  above  mentioned. 

(</)  7  Bro.  P.  C.  388. 


Friday,  April  24M. 

SKQURSTRATION— NONPERFORVIANCE  OF  DECREE 

SERVICE 

Vbrekbr  and  others  v.  Lord  Gort  and  others. 


Mr.  CoLU^fS  Q.  C,  moved  for  a  sequestration  against  the  defendant  for  Upon  personal 

not  performing  the  decree  bearing  date  the  12th  of  February  1839,  and  defendant  with 

directing  him  to  pay  to  the   plaintiflF  £19,221.  2s.     The  motion  was  the  decree 

grounded  upon  an  affidavit,  stating  that  on  the  15th  of  February,  1840,  to  pay  a 

the  deponent  personally  served  the  defendant  at  No.  4  Kildare-street,  ^^^  JJ"^^°J 

in  the  city  of  Dublin,   with  the  said  decree,  by  leaving  with  him  a  true  plaintiff,    and 

copy  thereof,  and  at  the  same  time  shewing  to  him  the  original ;  and  pay,^ent  by  a 

that  in  pursuance  of  a  power  of  attorney  under  the  hand  and  seal  of  ^^  person 

the  plaintiff;  deponent,  at  the  time  of  said  service,  demanded  from    the  of  attorney,  it 

said  defendant  the  said  sum  in  said  decree  mentioned,  but  that  the  said  i^®°oug^     ^ 

shew    the 

defendant  then  declined  to  pay,  and  had  not  since  paid  the  same,  or  any    power  of   at- 
P-rt  thereof.  renU,""' 

and  it  is  not  necessary  in  order  to  ground  a  motion  for  a  sequestration  for  not  paying  the 
money  pursuant  to  the  decree,  it  should  appear  that  at  the  time  of  the  service  of  the 
decree  and  of  the  demand,  a  oopy  of  the  power  of  attpmey  was  left  with  the  defendant. 
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April  1640.       Mr.  Lakntehe^  for  the  defendani,  objected  that  the  affidavit  was 

ifisafficieiity  as  it  did  not  state  that  the  power  of  attorney  to  demand 
and  receire  the  money  was  shewn  at  the  time  of  the  serrice  on  the 
defendant;  nor  that  a  copy  of  it  was  left  with  him;  WycUt Pr. Beg, 
205 ;  Laugher  y.  Laugher  (a). 

The  Master  of  thb  Rolls  said  that  the  power  of  attorney  ought 
to  have  been  shewn,  and  permitted  the  motion  to  stand  over  for  a  sup- 
plemental affidavit  upon  that  point 

Saiurdagf  April  25th, 

The  motion  was  now  renewed  upon  the  supplemental  affidavit,  which 
stated  that  the  deponent  shewed  to  the  defendant  the  power  of  attorney 
at  the  same  time  he  served  the  decree ;  and  that  at  the  same  time  the 
defendant  said,  *'  lie  knew  all  about  it,"  or  words  to  that  effect. 


Mr.  Laiouehey  for  the  defendant,  objected  that  a  copy  of  the  power 
of  attorney  had  not  been  left  with  him,  and  that  the  suit  was  abated 
by  the  death  of  Lord  Guillamore,  who  was  a  co-plaintiff. 

The  case  stood^for  consideration. 
Saturday,  April  27th, 

The  Master  of  the  Rolls,  after  stating  application  in  this  case 
and  affidavits  made  in  support  of  it,  delivered  his  judgment  to  the 
following  effect : — 

The  defendant's  counsel  has  taken  two  objections  to  this  application  ; 
first,  that  this  cause  is  abated  by  the  death  of  the  late  Lord  Guillamore 
who  was  a  co-plaintiff;  and  secondly,  that  a  copy  of  the  power  of 
attorney,  under  which  the  demand  of  payment  was  made,  was  not  left 
with  the  defendant.  The  abatement,  I  think,  does  not  affect  the  present 
motion,  as  the  decree  ordered  the  payment  not  to  the  co-plaintiffs,  but  to 
Mr.  Vereker  only,  by  whom  the  warrant  of  attorney  was  executed  to 
demand  and  receive  it.  As  to  the  other  point  there  are  decisions  both 
ways:  Laugher  v.  Laugher;  Rex  v.  Packwoad  {b)\  Bass  v.  Mait' 
land  (c) ;  Doe  d.  Cope  v.  Johnson(d) ;  Hartley  v.  Barlow  (e) ;  Bex  v. 
Martin  (f).  This  last  case  lays  down  what  appears  to  me  to  be  the 
proper  rule,  and  on  jnst  grounds.  As  the  warrant  of  attorney  must  be 
shewn,  I  can  see  no  use  in  servings  copy  of  it;  and,  in  my  opinion,  it 
is  not  necessary  to  do  so.  Therefore,  I  cannot  allow  either  of  the 
objections. 

In  the  case  of  sequestrations  against  P^ers,  it  was  formerly  the 
practice  to  make  a  rule  iiMt  in  the  first  instance ;  but  the  176th  New 
Rule,  which  embraces  Peers  as  well  as  others,  gives  a  lule  absolute 
at  once.  Order  for  sequestration. 


(a)  1  Cr.&  Jer.  396. 
ic)  8  Moore,  44. 
(f )  1  Chitt.  239. 


(6)  2  Dowl.  P.  C.  670. 
(</)7  Dowl.  P.C.  660. 
iS)  Ale.  &  Nap.  45. 
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Thursday,  February  ISM. 

LNFANT   DEFENDANT— REFERENCE  TO  MASTER,  AS 
TO  DEFENCE  OR  COMPROMISE,  he. 

Hare  v.  Lord  Mount cashel  and  others. 

By  lease  bearing  date  the  Sth  of  July  1775,  Lord  Mountcashel  demised  Under  the  cir- 
|>art  of  the  lands  of  Hoar  Abbey,  near  Cashel,  to  the  Rev.  Patrick  the  Courr  or- 
Hare  •*  for  the  lives  and  life  of"  (three  persons  therein  named)  "  and   ^*'^  \  ^®^'^J" 

,  ^  "^  ,  ence     to    the 

'<  the  longest  liver  and  survivor  of  them ;  and  also  for  and  daring  the  Master  to  in- 

*'  life  of  any  other  such  person  as  should  be  nominated  by  the  said  po^^^eOier It 

"  Patrick  Hare,  his  heirs  or  assigns,  next  after  the  death  of  either  of  ^ould  be  for 

**  the  said  lives  therein  named."— The  lessee's  interest  became  afterwards  an  infant  de- 

by  assignment  vested  in  the  phiintiff.    In  April  1834,  Lord  Mount-  [^^^^^.^' ,  ^^^^ 

cashel  advertised  the  Hoar  Abbey  estate  for  sale,  and  a  correspondence  be  defended  in 

ensued  between  the  plaintiff  and  his  Lordship's  agent,  respecting  the  ^^^^  of'^his^'^ 

construction  and  effect  of  the  habendum  in  the  lease :  the  one  insisting  trustee ;  and  if 

thnt  the  new  life  .was  not  to  be  nominated  antil  after  the  failure  of  all  ^^jf^  ^^re  the 

the  lives  named  in  the  lease ;  and  the  other,  that  the  right  of  nomination  ^^^^f  properly 

should  be  exercised,  if  at  all,  next  after  the  death  of  whichever  of  the  the    defence ; 

celies  que  vies  should  first  die.    The  printed  renUl  of  the  esUte,  after  aefeld^^^on 

the  description  of  the  plaintiff's  holding,  had  this  observation : —'*  This  what  terms  it 

**  tenant  claims  a  right  to  liave  another  life  added  to  this  lease,  after  the  ^^^  ^hat  Tt^' 

**  death  of  the  last  life  therein  named;  but  Mr.  Pennefaiher  has  given    should  be  ami- 

cably  settled 
''  his  opinion  that  upon  the  doe  construction  of  the  lease,  he  is  not  so 

«' entitled."    On  the  13th  of  Jane  1837,  the  estate  was  pot  up  for  sale 

by  public  auction,  and  William  Weir,  E»q.  became  the  purchaser.     At 

the  sale  Mr.  Pennefaihers  opinion  was  read ;  and  the  plaintiff  being 

in  attendance,  produced  and  read  the  opinion  of  another  eminent  counsel 

in  fovor  of  a  different  interpretation  of  the  lease.     One  of  the  lives 

dropped  on  the  15th  of  December  1836.*     Immediately  after  the  sale 

and  before  delivery  of  the  abstract  of  title  to  the  purchaser,  the  plaintiff 

served  notices  on  Lord  Mountcashel  and  Mr.  Weir,  nominating   his 

•on,   Patrick  Hare,  as  the  new  life  instead  of  the  cestui  que  vie  who 

died  in  December  1836 ;  and  calling  upon  his  Lordship  to  grant  the 

renewal,  and  Mr.  Weir  to  consent  to  his  doing  so.     These  notices 

not  having  been  replied  to,  the  plaintiff  filed  his  bill  in  this  cause  against 

JL^nl   Mountcashel  and  Mr.  Weir,  stating  the  foregoing  facts;  and 

praying  that  the  proper  parties  should  execute  to  him  a  new  lease  for 


•  The  Reporter  did  not  collect  whether  or  not  any  of  the  lives  fell  hcfore  December 
l836,\oT  whether  there  was  more  than  one  of  them  now  surviving  ;^but,  for  the  purpose 
of  this  report,  it  seemed  unimportant. 

2  K     f 
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the  surviving  lives  of  the  old  lease,  and  the  additional  life  of  the  said 
Patrick  Hare.  Lord  Moonteashel  answered,  that  he  had  sold  the  estate 
to  the  defendant  William  Weir,  on  the  13th  of  June  1837,  and,  there* 
fore  could  not  make  the  new  lease  required  by  the  plaintiff.  On  the 
5th  of  January  1838,  the  defendant,  W.  Weir,  caused  a  notice  of  that 
date  to  be  served  on  the  plaintiff,  wh««by  after  detailing  the  plaintiff's 
laches  in  not  having  the  new  lease  executed  to  iiim  while  Lord  Monnt- 
cashel  was  the  owner  of  the  estate  ;  the  raorfe  especially  as  he  knew  of 
the  intended  sale,  and  of  his  Lordship's  intention  of  controverting  the 
right  to  have  any^  life  added  to  the  term  granted  by  the  original  lease, 
save  a  life  to  be  nominated  next  after  the  death  of  whichever  of  th^ 
lives  therein  named  should  first  die ;  nevertheless,  the  defendant,  W. 
Weir,  undertook  to  execute  the  new  lease  required  by  the  plaintiff, 
iipon  the  terms  of  the  plaintiff 's  dismissing  his  bill  with  costs  as  against 
him.  The  plaintiff  declined  the  terms  proposed ;  and  the  defendant, 
W.  Weir,  having  thereupon  filed  hi«  answer  setting  forth  the  notice^ 
died  intestate  in  February  1838.  After  his  death,  the  conveyance  of 
the  Hoar  Abbey  estate  was  executed  to  a  trustee  for  his  heir-at-law,  a 
minor;  and  the  plaintiff  then  filed  a  supplemental  bill  against  the 
trustee  and  the  minor,  to  have  the  benefit  of  the  suit  against  them. 


Mr.  JenkinSy  upon  the  foregoing  facts,  now  moved  on  behalf  of  the 
minor,  that  it  should  be  referred  to  one  of  the  Masters  to  inquire  and 
teport,  whether  or  not  it  would  be  for  the  minor's  benefit  that  this 
suit  should  be  defended  in  his  name  or  that  of  his  trustee ;  and  if  to 
be  defended,  what  were  the  funds  properly  applicable  to  the  defence;  and 
if  not  to  be  defended,  upon  what  terms  it  would  be  proper  thatit  shoold 
be  amicably  settled.  He  cited  TiStner  v.  Ivie  (a) ;  WhiUaker  t.  M<n^ 
far  (h) ;  Broohfield  v.  Bradley  (c) ;  Newland  on  CosiSy  589. 

The  Master  of  the  Rolls  said  that  this  was  a  very  proper  ap- 
plication^  and  granted  the  reference  as  desired.* 


(4)  2  Yes.  Sen.  466. 


(c)  Jacob,  632. 


(b)  I  Cox,  286. 


*  Where  the  compromise  of  a  guit  is  proposed,  and  appears  to  be  for  the  benefit  of  an 
infant  defendant,  the  Court  will  sanction  it  without  a  reference  to  the  Master.  J^hn 
Lip,Jat  V.  fi'aiter  Hollep,  by  John  Bubb  his  guardian,  1  Beav.  423. 
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Thuridaif,  FArwuy  13M. 

SOLICITOR'S  LIEN—WAIVER  OF— TAKING  OTHER 

SECURITY. 

Brownlow  v.  KfiATfNGBy  TuB  Earl  OP  Meatu  and  others^ 

Tills  was  an  application  for  a  referonce  to  the  Master,  to  inquire  and  A   solicitor 

report  whether  B.  B.  Johnston,  and  Richard  Magrath,  solicitors,  res-  foV*  ^ste  ^'on 

pectively  held  certain  title  deeds  relating  to  the  premises  directed  to  bo  title    deeds, 

sold  by  the  decree  in  this  cause,  subject  to  any  and  what  lien ;  and  client  a  boud 

whether  it  would  be  for  the  benefit  of  the  parties  in  this  canse  that  the  conditioned  for 

the  amount  of 

respective  demands  of  the  said  Johnston  and  Magrath  should  be  paid ;  the  costs  with 
and  if  80,  that  the  Master  should  report  the  funds  applicable  to  pay  the  p°^7ent?^and 
same.     The  lien  claimed  by  Mr.  Magrath  was  admitted ;  the  question   regularly    re- 

ceived  the  in^ 

was  as  to  the  lien  claimed  by  Mr.  Johnston.  Johnston's  affidavit  stated^  terest  for 
that  long  previous  to  the  year  1815,  lie  had  been  the  solicitor  and  ^^p"^^  /^v" 
attorney  of  the  late  Maurice  Keatinge  in  the  pleadings  mentioned,  in  still  retained 
variooa  eaosea  at  law  and  in  equity ;  and  that  the  said  Keatinge*s  title-  a^LnereV  cr^^ 
deeds  relating  to  bis  several  properties  in  the  pleadings  mentioned,  had  ditor  suit  sub- 
come  into  deponent's  possession  in  the  course  of  his  employment  as  such  stituted,  it  ap- 
solicitor.    That  in  the  year  1815,  the  said  Keatinge  being  about  to  ^"^^  ^'^^^  ^^% 

,  ,  entire  estate  of 

leave  the  country,  called  for  deponent's  bill  of  costs,  which  was  ac*  the    client 

cordingly  furnished,  amounting  to  £550.     That  Keatinge  then  gave  ^fficien^^  for 

to  deponent  lib  promissory  note  in  these  words : — *^  Dublin,  July  15th,  creditors 

**  1815. — I  promise  to  pay  B.13.  Johnston,  Esq.,  the  sum  of  £550,  value  ties  were  prior 

"^  received,  with  interest  thereon.— I^L  Keatinge  :"— and  said  "that  ^t  ^  rfioiSd"^' 

**  upon  his  arrival  in  London  he  would  give  directions  to  Mr.  Burroughs  have    heen 

** his  agent  there  to  pay  the  amount  to  deponent ;  and  that  the  promis-  ^theiien. The 

^  sory  note  should  beBorronghs'  warrant  to  pay>  and  voucher  for  payment  solicitor  stated 

"  of  the  amount"  That  there  was  not  any  contract,  agreement,  or  under.  replU^^^'th: 

Standing  between  deponent  and  Keatinge  to  the  e£Pect,  nor  was  it  ^^^^^^7  ^  ^ 

deponent's  intention,  nor, as  he  believed,  Keatinge's,  that  upon  deponent's  cunt)",    and 

taking  the  promissory  note,,  he  should  be  considered  as  waiving  or  to^giVe^Qp  ^1^ 

giving  op  the  lien  which  he  had  on  the  said  Keatinge's  title  deeds  in  lien. //wj,  that 

his  poaaession  as  a  security  for  his  costs*    That  the  promissory  note  security ^  fo°^ 

was  not  paid.     That  upon  Keatinge's  departure  from  this  country,  he  ^i^ount  of  the 

authorised  deponent  to  receive  the  rent  accruing  out  of  his  property  in  ure^t,  the  lien 

.  Chnrch-street;  and  from  that  period  to  the  year  1833,  deponent  con-  ^  whether  th 

tinned  in  the  receipt  of  the  said  rent,  and  with  the  consent  of  the  said  mere  taking  a 

Keatinge  continued  to  apply  same  to  the  liquidation  of  the  accruing  amounLfcost^ 

interest  upon  said  sum  so  due  to  deponent.    That  deponent  regularly  without  more 

acooanted  for  the  rent  with  Mr.  John  O'Neill,  who  was  the  said  M.  the    lien,  ^^ 

Keatinge's  agent,  until  the  year  1828,  when  the  said  O'Neill  died ;  and  ^^'""''' 


V. 
KBATINOfi. 
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Feb,  1840.  under  his  notice,*  yet,  in  three  yeam  afterwards,  when  it  had  been 
"^^V*^^  perhaps  more  considered  and  better  understood,  he  appears  to  have 
BROWN  LOW  acquiesced  in  it  ;t  and  notwithstanding  the  doubts  that  were  expressed^ 
Lord  Eldon,  after  full  consideration,  re-asserted,  in  fiakh  v.  S^fmes  (a), 
his  former  opinion.  I  therefore  think  that  we  iqast  now  take  it  to  be 
the  law,  and  that  my  order  in  the  present  cas^  must  be— 

Refer  it  to  the  Master  to  inquire  and  report  as  to  the  lien  of  Mr- 
Richard  Magrath,  as  desired ;  but  refuse  the  application  for  » 
reference  as  to  the  lien  of  )At.  B.  B.  Johnston,  tbe  Gourt  de» 
daring  that  he  has  no  lien, 

(a)  1  Turn.  &  Hubs.  87. 

*  In  Stecetuon  v.  Ulakeloek,  I  Mau.  8t  Selw.  6S5. 

t  Chaise  V.  9Vt!vtmorej  b  Hsu.  &  Selw.  180. 


Monday^  February  lOth, 

PRACTICE -DEEDS  RECITED  AND  RELIED  UPON  IN 

ANSWER— INSPECTION  OF. 

O'CoNNBLL,  administrator  of  O'Connbll,  deoeasedy  v.  Sir  Edward 

Denny,  Bart,  and  others. 

Bill  for  specific  After  several  witnesses  had  been  examined  in  this  cause,  but  before 
Bgreement^^for  pohlication,  an  application  was  now  made  on  behalf  of  the  plaintiff, 
a  lease  for  ever   that  the  defendant  Sir  Edward  Denny  should  brinff  in  and  lodge  in  tbe 

The  defendant  ^  .,,  ,.t.  .,  ..i 

insisted    that  proper  office  certam  deeds  stated  in  his  answer  to  bear  date  respectively 

^uld^'^'n^be  ^^^  ^^^^  ®^  ^^^  ^"^^^^  ^"^  ^^^^  ®^  Mnxtk  1819,  and  upon  which  he 
performed  as  it   relied,  that  the  plaintiff  might  inspect  and  take  edpies  of  them;  or,  hi 

le^^ing'powers  ^^^®  ^^  Court  should  be  of  opinion  that  tbe  said  defendant  did  not  by 
and  set  oat  in   his  answer  sufficiently  admit  the  possessioa  of  the  said  deeds,  that  the 

his  answer  two 

settlen^ents  of  plaintiff  should  be  at  liberty  to  amend  his  hill  tfo  as 'to  oblige,  the  defend- 

^^bi  if^^'  ^   ^^^  ^  ^^^  accurately  where  tbe  said  deeds  now  were,  &c 

craved  leave  to       It  appeared  that  the  bill  was  filed  in  Febmafy  1836,  by  the  plaintiff 

refer  when  pro- 
duced, but  did 

not  admit  that  tbey  were  in  bis  possession.  The  answer  having  been  nnexcepted  to,  and 
issue'having  been  joined,  tbe  defendant  served  notice  on  tbe  plaintiff  in  1837,  requiring  him 
to  admit  one  of  the  settlements,  which  then  lay  and  shonld  continue  for  a  week  at  the 
office  of  his  solicitor  for  inspection.  After  several  witnesses  bad  been  examined,  the 
plaintiff  now  moved  that  he  should  be  at  liberty  to  inspect  the  two  deeds  relied  upon  in 
the  defendant's  answer ;  or,  if  necessary,  that  he  might  amend  his  bill  for  the  puqKxie 
of  procuring  sufficient  admissions  from  the  defendant  that  the  deeds  were  in  bis  possession. 
Tbe  motion  was  refused  with  costs. — The  proper  mode  of  rttising  tbe  question  as  to  the 
plaintiff 's  right  to  inspect  the  deeds  should  have  been  by  excepting  to  the  answer  for 
not  admitting  the  possession. 
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as  aclmintstrator  of  Rickanl  0*Goniien,  deceased,  against  Sir  Edward  p^^  1640. 
Denny  and  his  trustees,  for  specific  peifuimauee  stf  'an  agreemeMlin 
writing,  dated  the  8th  of  October  1828,  whereby  the  late  Sir  Edward 
Denny  and  his  eldest  son,  the  present  defendant,  agreed  with  the 
said  Rickard  O'Connell  deceased,  to  give  him  at  a  redaeed  rent  therein 
«peci6ed,  a  lease  for  ever  of  certain  lands  (part  of  the  Denny  estate) 
in  the  ooonty  Kerry,wof  which  the  said  O'Connell  was  then  the  tenant. 
The  bill  stated  that  when  the  agreement  was  entered  into,  the  late  Sir 
Edward  and  his  son,  the  present  defendant,  *^  were  seized  in  fee  of,  or 
**  were  otherwise  well  entitled  to*'  the  lands  in  question  ;  that  the  agree- 
ment was  made  in  consideration  of  £2M  paid  by  Rickard  O'Connell  to 
the  late  Sir  Edward ;  hot  the  letter  of  agreement,  which  was  set  forth  in 
the  bill,  was  silent  as  to  the  consideration.  The  bill  prayed  specific 
performance ;  and  that  "  if  it  shoold  plainly  appear  that  the  said 
^<  defendant  cannot  grant  leases  for  ever  of  said  lots  of  ground,  that 
'*  then  he  may  be  decreed  to  execnte  the  longest  leases  he  has  power 
^'to  grant."  The  defendant  Sir  Edward  Denny  filed  his  answer  in 
the  course  of  the  year  1836,  and  thereby  resisted  the  execution  of 
the  agreement  upon  the  ground  that  it  was  obtained  by  fraud,  and 
greatly  exceeded  the  leasing  powers  of  both  his  father  and  himself; 
and  that,  being  in  consideration  of  £200,  it  was  contrary  to  the  con- 
ditions to  which  those  powers  were  subject.  The  answer  seemed  to 
contain  very  fall  recitals  of  the  deeds  now  called  for  (being  two  settle- 
ments of  the  Denny  estate)  by  which  it  appeared  that  the  late  Sir  Edward 
and  the  present  defendant  were  entitled  only  to  estates  for  life,  with 
powers  to  make  leases  at  the  highest  rent  without  fine,  and  for  limited 
terms  only.  After  the  recitals,  the  answer  referred  to  each  of  the  deeds 
thus : — *'  As' by  the  said  last  in  part  recited  deed  wiU,  when  produced, 
"  and  reference  being  thereunto  had,  fully  and  at  large  appear."  After 
the  recital  of  and  reference  to  the  latter  deed,  the  answer  proceeded  :— 
^This  defendant  further  answering,  saith,  that  the  hereditaments 
<*  and  premiseis  in  bill  mentioned,  are  part  of  the  hereditaments  and 
"  premises  comprised  in  said  indenture ;  and  this  defendant  has  fully 
''and  truly  set  forth  the  nature  of  the  estate  and  interest  of  this 
*<  defendant,  and  of  the  said  Sir  Edward  Denny  deceased,  in  the  said 
*'  premises,  and  the  precise  and  particular  powers  of  leasing  which  this 
**  defendant  or  the  said  Sir  Edward  Denny  deceased  then  had ;  and 
"  this  defendant  further  saith,  that  neither  he  nor  his  father  had  any 
'*  other  or  greater  powers  of  leasing  or  demising  said  lands  than  were 
''contained  in  the  said  deed  of  the  11th  of  March  1819,  and  herein 
"  before  fully  and  truly  set  forth." 

It  further  appeared  that  after  issue  had  been  joined,  and  when  the 
parties  were  about  to  prepare  their  proofs,  the  defendant's  solicitor  on 
the  7th  of  July  1837,  served  on  the  plaintiff's  solicitor  the  usual 
notice  under  203d  Rule  of  November  1834,  requiring  him  to  admit 
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Feb.  1840.  ^1>6  original  deed  of  the  llili  of  March  1819,  in  the  defendant*^  answer 
mentioned,  and  apprising  him  that  it  then  lay  for  his  and  the  plaintiff's 
inspection  at  the  office  of  the  defendant*s  solicitor,  and  should  do  so  for 
six  days  from  the  time  of  the  service,  &c. 


O  CON NELL 

V. 

DENNY. 


Mr.  Jordan  Rochet  for  the  motion,  contended,  tliat  as  the  defendant, 
by  referring  to  the  deeds,  had  made  them  pant  of  his  answer,  the  plaintiff 
had  a  right  to  inspect  them,  eren  though  they  might  happen  to  be 
material  to  the  defendant's  case  only.  Aikym  ?•  Wright  (a) ;  Tyler  r. 
Drayton  {b)\  Hardman  v.  EUaMei(c);  BetiUon  y.  Farringdon{d)\ 
Storey  v.  Lord  John  George  Lennox  (e).  The  defendant's  possession, 
at  least  of  one  of  the  deeds,  was  distinctly  admitted  by  the  notice  of  the 
7th  of  Jnly,  1837.  There  can  be  little  doubt  that  he  is  in  possession  of 
the  other  also ;  and  from  the  nature  of  the  plaintiff's  case,  and  the  relirf 
prayed,  it  is  of  the  utmost  importance  to  him  to  obtain  accurate  infor- 
mation as  to  the  contents  of  both. 


Mr.  J.  Henn^  Q.  C,  and  Mr.  Hkkeonf  Q.  C,  for  Sir  Edward  Denny. 
—The  plaintiff 's  proceedings  are  altogether  irregular.  His  title  is  as 
administrator.  He  says  that  Sir  Edward  Denny  being  seised  in  fee  or 
of  some  other  sufficient  estate,  agreed  with  Richard  O'Connell  deceased, 
to  give  him  a  lease  for  ever ;  that  lUckard  O'Connell  died,  having  nuidc 
his  will  and  appointed  executors ;  but  that  the  executors  named  in  the 
will  having  renounced,  he  obtained  administration  with  the  will  an- 
nexed, and  that  the  right  under  the  agreement — the  right  to  have 
a  fee-farm  grant — survived  to  him  as  adminisU^tor,  and  the  heir  is  no 
party.  But  independently  of  that  objection,  the  present  application 
must  be  refused.  In  the  cases  cited  upon  the  other  side,  the  defendant 
by  his  answer  admitted  the  possession  of  the  deeds,  and  the  subsequent 
order  for  their  production  was  grounded  npon  the  admission.  No  such 
admission  is  to  be  found  in  the  defendant's  answer  in  this  case ;  nor 
conld  the  application  for  the  deeds  be  sustained  at  this  stage  of  the 
cause.  It  does  not  appear  that  the  deeds  in  question  are  at  all  material 
to  the  plaintiff's  case;  but  even  if  they  were,  he  has  mistaken  his 
course,  and  cannot  have  them  now. — The  second  branch  of  the  applica- 
tion should  also  be  refused.  After  issue  has  been  joined,  and  witnesses 
examined,  and  the  deeds  proved,  the  plaintiff  should  not  be  permitted 
to  withdraw  the  replication,  and  defeat  all  the  proofs  that  have  been 
made,  for  the  mere  purpose  of  procuring  an  inspection  of  the  deeds, 

(a)  14  Ves.  3X4.  (h)  2  Sim.  &  Stu.  310. 

{c)  2  My.  &  Kee.  747,  758.  (rf)  3  P.  Wms.  363. 

(e)  1  My.  &  Cr.  626. 

See,  also,  Siroudv.  Deacon^  I  Ves.  sen.  31 ;  Baden  t.  Dare,  2  Ves.  sen.  446; 
Shaftesbury  V.  Arrowsmitht  4  Ves.  66;  Bvanav,  Richards,  I  SwanitS;  The  Prinr 
cets  of  fValcs  v.  Lord  Liverpeolf  1  Swanst.  124. 
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whkh  are  merely  defensive*  and  npw  our  evidence.     If  amendment  of    p^,  1840. 

tlie  bill  eonid  bare  served  his  purfM)8e»  he  should  have  made  it  upon  the 

coming  \m  of  the  answer ;  but  by  his  delay  he  has  losi  the  oppor- 

lanity.    However,  the  amendment  woidd  be  fruitless ;  for  the  defendant 

might  and  would  resist  the  production  of  the  deeds.     Sugd*  Vendors 

and  PurchoMors,   pp.  306^ ;    IVhUe  v.  Foffambe  (o).    The  Court  of 

Exchequer  has  decided,  in  a  case  of  Cofiello  v.  liumif*  that  a  person 

taking  an  agreement  for  a  lease  cannot,  as  plaintiff  in  a  snit  for  specific 

perfoimaoce,  compel  the  landlord  to  shew  his  title.    The  decisions  in 

the  cases  of  BeUisan  v.  Partingdon  and  Hardman  v.  EUames  have  been 

doubted.! 

The  case  stood  to  be  considered. 


Saturday/,  FiAruary  15M. 

Masteu  of  tug  Bolls. 

In  this  case  the  plaintiff  claims^  as  administrator  of  Ricl^rd  O'Con- 
nell,  deceased,  specific  performance  of  an  agreement  for  a  lease  for  ever. 
I  will  nei  give  any  opinion  upon  this  rather  curious  title,:|:  as  the  defepd- 
ant  has  not  raised  the  qaention,  but  has  put  in  his  answer,  insisting  that 
his  leasing  power  is  so  limited  that  the  contract  cannot  l»e  performed, 
and  ivlying  upon  two  settlements  under  which  he  and  his  father  derived 
ibeir  respective  estates  and  leasing  powers.  He  refers  to  the  deeds  when 
prodooed ;  but  the  references  do  not  contain  any  admission  that  they 
are  in  his  possession,  nor  shew  where  they  are. — [His  Honor  here  read 
the  words  of  referenoe  already  stated.]— To  this  answer  no  exception 
was  takep ;  and  now^  after  issue  has  been  joined,  and  several  witnesses 
examined,  and  more  than  three  years  have  elapsed  since  the  filing  of 
the  answer,  the  plaintiff  moves  that  he  shall  be  at  liberty  to  inspect  and 
take  copies  of  the  deeds,  or,  if  necessary,  that  he  may  amend  his  bill, 
for  the  purpose  of  procuring  sufficient  admissions  fiom  the  defendant 
that  the  deeds  are  in  his  possession. 

It  is  not  at  present  necessary  that  1  should  give  any  opinion  npoq 
the  general  question,  whether  or  not  a  plaintiff  can,  under  any  circum- 
stances, be  entitled  to  require  the  inspection  of  documents  which 


(a)  11  Ve8.33r. 


•  Not  reported. 

t  See  Hare  on  DUeaverf,  also  Mr,  WigramU  Bssaf,  pp.  ISO,  et  $eq. 

I  The  Reporttr  betievee  that  the  plaintiff  in  fact  was  heir-at-law  as  weH  as  adminis- 
trator ;  but  it  did  not  so  appear  by  the  bill.  Probably,  the  defendant  should  have 
succeeded  upon  either  general  or  special  demurrer  for  want  of  partie»^(see  next 
case) ;  but  as  be  bas  answered,  it  may  be  a  question  how  hi  the  objection  would 
prerail  at  the  hearing.  See  Phillips  t.  Phillips,  «fi<«,  to1«  I,, p.  179;  alse  England  t. 
Downs,  and  iMmhert  y,  Hutchinson,  1  Beav.  96,  377 ;  also  Mitchell  v.  Baileg,  3 
Madd.  61 ;  Aitormg- General  ▼.  Hill,  3  My.  &  Cr.247  \  Lowrgy.  Fulton,  9  Sim.  104. 
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do  not  form  part  of  tbe  case  made  by  his  bill,  bul  which  are  relied 
upon    and    referred    to    by   the    defendant    as    matter  of   defence. 
Perhaps,  if  the  defendant  had  by  his  answer  admitted  the  possession  of 
the  deeds,  this  case  might  have  borne  some  reserabhince  in  principle  to 
that  of  the  Earl  of  SaU$bury  v.  Cecil  (a).     Bat  here  there  is  no  sach 
admission,  and  I  need  not  consider  the  special  question  which  might 
have  arisen,  as  the  application  fails  upon  the  preliminary  objection  that 
the  possession  is  not  admitted.    In  Darwin  v.  Clarke  {b),  it  was  decided 
that  unless  a  defendant  by  his  answer  admits  having  possession  or 
power  of  the  deed,  his  admission  of  its  execution,  and  craving  leave  to 
refer  to  it  when  produced,  will  not  sustain  a  motion  for  the  production 
of  it.  In  Heeman  v.  Midland  {e),  the  defendant  by  her  answer  admitted 
that  at  some  time  past  she  had  certain  deeds  in  her  possession,  and  upon 
that  admission  the  plaintiff  moved  for  their  production ;  but  it  was 
held  that  the  admission  was  not  sufficient  to  warrant  the  order,  as  the 
defendant  had  not  admitted  that  at  ti^e  time  of  answering  she  had  the 
deeds.  In  Bameti  v.  Noble  (d),  on  a  motion  for  the  defendant  to  produce 
a  deed  before  the  examiner.  Lord  Eldon  refused  an  affidavit  of  the 
fact  that  the  deed  was  in  the  defendant's  possession,  as  such  posaesrion 
should  appear  admitted  in  the  answer.     As  to  the  deed  of  26th  of 
May  1795,  it  does  not  appear  that  the  defendant  ever  had  it ;  as  to  the 
other  deed,  bearing  date  the  11th  of  March  1819,  it  is  true  that  the 
defendant  by  his  notice  served  in  this  cause,  admitted  that  in  July  1837, 
it  was  in  his  possession  ;  but  although  he  had  it  then  he  may  not  have 
it  now ;  and  Heeman  v.  Midland  shews  that  the  Court  will  not  make 
a  present  order  upon  an  admission  of  the  possession  some  time  ago. 
Besides,  the  notice  which  shews  the  defendant's  admission  of  the 
possession  in  July  1837  of  this  latter  deed,  also  shews  that  the  plaintiff 
then  had  the  amplest  opportunity  of  inspecting  it,  and  was  called  upon 
to  do  so:  under  such  circumstances,  the  plaintiff  cannot  now  be  entitled  to 
call  for  its  re-production ;  Jones  v.  Thomas  (e).    Therefore,  this  motion 
flails  utterly  in  so  far  as  it  seeks  the  production  of  the  deeds ;  and  it  fails 
also  in  the  second  branch  of  it ;  as  under  the  circumstances  and  at  this 
stage  of  the  cause,  the  Court  could  not  permit  the  plaintiff  to  amend 
his  bill  for  the  mere  purpose  of  raising  a  question  which  he  might  and 
ought  to  have  raised  upwards  of  three  years  ago,  aud  by  a  totally  dif- 
ferent mode  of  proceeding.     His  proper  course  would  have  been  by 
way  of  exception  to  the  answer  for  not  containing  the  necessary 
admissions  as  to  the  deeds.  . 

I  must  refuse  this  application,  and  with  costs.* 


(fl)l  Cox,  277-8. 
(r)  4Madd.  391. 


(6)  8  Yes.  158. 

{i)  1  Jac.  &  W.  227. 
(c)  2  Yo.  &  Col.  312. 

•  Sec  BUgh  T.  Benton,  7  Price,  205. 
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DEMURRER-.B1LL  FOR  FORECLOSURE  OF  MORTGAGE 

AND  SALE^Kcc. 

O'CoNNKLL  and  others  r.  Cummins  and  others. 

TuEiiill  in  this  cause  was  for  the  foreclosure  of  a  mortgage,  and  prayed  f^^  i^jn  stated 

an  account  of  the  sum  due,  and  that  the  defendant  might  be  foreclosed  ^  mortgage 

of  all  equity  of^redemption,  and  the  mortgaged  premises  sold,  &c.,  and  the  defendant  in 

defendant  ordered  to  bring  in  and  lodge  all  title-d(*eds  and  leases,  &c.«  ^r"!!^?!l^^^^"  , 

^  ,  o^  J^219,    and 

relating  to  the  mortgaged  premises,  in  his  possession  or  power.     It  "  that  the  said 

stated  that  the  defendant  Denis  Cummins  being,  under  and  by  virtue  u^^^^^^^^^ 

of  a  lease  of  the  29th  of  September  1831,  seized  and  possessed  of  the  '^  proviso  for 

premises  (comprised  in  the  mortgage)  for  three  livesv  and  ninety-nine  «in  fa\^r^of 

years,  to  commence  from  the  death  of  the  survivor;  and  beinir  in  the  ., ^^^/^^^  ^V 

^  ,  ,  **  "fendant,   his 

month  of  October  1834,  indebted  to  Francis  Lyons,  Stephen  Hayes,  ''  heirs,  execu- 

John  Hanley,  and  Thomas  Lyons,  merchants  and  co- partners,  in  the  sum  it  i^^jstratora' 

of  £219,  he  did,  by  indenture,  dated  the *24'th  of  October  1834,  made  ||^Po°  ^^  or 

between  the  said  defendant  of  the  first  part,  the  said  F.  Lyons,  S.  Hayes,  « time  paying 

J.  Hanley  and  T.  Lyons  of  the  second  part,  and  Wm.  Collins  of  the  '!i%i^W^ 

third  part,  in  pursuance  of  an  agreement,  &c.,  and  in  consideration  of  ^'  interest,"^ 

the  said  sum  of  £219,  so  due  as  aforesaid,  convey  and  assign  the  pre-  <(  i^^entur^^'^ 

mises  comprised  in  the  said  lease  of  1831,  and  all  his  estate  and  interest  '*  plaintiffs' 

therein  to  the  said  Wm.  Collins,  his  heirs,  executors,  and  administrators,  «  and  to^which 

in  trust  nevertheless  for  the  said  F.  Lyons,  S.  Hayes,  J.  Hanley,  and  ^J.^^^^  *^'*^® 

T.  Lyons,  '*  as  by  the  said  indenture  now  in  the  plaintiffs'  possession,  <<  fer,  when 

"  and  to  which  they  crave  leave  to  refer,  when  produced  will  appear."—  "JJju  a  *^^*^  •" 

**  That  the  said  mortgage  contains  a  proviso  for  redemption  in  favor  of  and  prayed  an 

■'  the  said  defendant,  his  heirs,  executors,  and  administrators,  upon  liis  g^m  ^due^*  and 

•*  or  their  at  any  time  payinir  off  and  discharging  the  said  sum  of  £219,    that  the    de- 

.  1  .    J     i.        ,  .       .,     r*..      .  ..,    fendant  might 

**  with  all  interest  thereon  np  to  such  period  of  redemption.      The  bill    he    foreclosed 

further  shewed  that  the  plaintiffs  were  entitled  as  assignees,  and  that  the    ®^?^  equity  of 

sum  of  £234  was  now  due  to  them  upon  the  mortgage  fur  principal  and    and  for  asale ; 
-    .  .  and    that    the 

interest.  defendant 

To  this  bill  the  defendant  Denis  Cummins  filed  a  general  demurrer.    ™iR^t  he  or- 
dered to  hring 
in    the     title- 
Mr.  Deasy,  for  the  demurrer The  plaintiffs  by  their  bill  shew  that    ^^^^^""^  W^'^\ 

demurrer  was 
allowed:  as  it  appeared  by  the  bill  that  this  was  in  the  nature  of  a  \Vc\ch  mort- 
gage; and  no  cat»e  was  shewn  entitling  the  plaintiffs  to  have  a  sale  inde; -...Jently 
of  a  foreclosure;  and  it  did  not  appear  that  the  title-deed^  were  sought  otherwise  than 
lor  the  purpoiies  of  the  foreclosure  and  sale,  to  neither  of  which  were  the  plaiutifis  entitled 
by  their  biU. 

On  the  hearing  of  the  demurrer,  the  plaintifb'  counsel  produced,  and  sought  to  read 
in  aid  of  the  bill,  the  mortgage  deed,  which  contained  an  express  trust  for  a  sale ;  but 
the  Court  held  that  they  were  not  entitled  to  do  so. — As  to  ff'eld  v.  Bonham,  2  Sim.  ifc 
Stu.  91,  quttrc. 
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April  1840.    they  are  not  entitled  to  have  a  foreclosure  of  thii  mortgage,  as  it  is 

stated  to  contain  a  proviso  for  redemption  "  in  favor  of  the  said  defend- 
**  anty  his  heirs,  execators  and  administrators  ai  any  time*  (a).  Bankam 
V.  Neu)combe  (b) ;  Howell  v.  Price  (c) ;  Har^wole  v.  Welsh  (d) ;  YaU* 
V.  Hambly  («) ;  Linquet  v.  Scaroen  (f)  ;  Teulon  v.  Curiis  (g) ;  Fon- 
blanque  EquUy,  268 ;  2  Maddock'e  Chancery,  651 ;  2  Powell  on  Mort- 
gages, 965 ;  Coote  on  Mortgages^  232.  They  do  nol  state  any  case 
entitling  them  to  have  a  sale  of  the  mortgaged  premises ;  and  they  have 
no  right  to  call  for  the  prodaction  of  the  title-deeds  for  the  purpose  of  a 
fbreclosare  and  sale,  to  neither  of  which  do  they  appear  to  be  entitled. 


Mr  Harding  znd  Mr.  Collitis,  Q.  C,  for  the  bill.— The  mortgage 
deed  contains  an  express  trust  for  a  sale  for  payment  of  the  debt ;  and 
although  the  bill  does  not  particularly  recite  this  trust,  yet  as  the  plaintiflfiB 
have  by  their  bill  craved  leave  to  refer  to  the  deed,  they  are  entitled 
upon  this  demurrer  to  produce  it,  as  they  now  do,  for  the  inspeetion  of 
the  Court,  and  to  read  it  in  aid  of  the  allegations  in  the  bill.  Weid  v. 
Bonkam  (k).  It,  therefore,  appears  that  the  plaintiffs  are  entitled  to 
have  a  sale  as  prayed.  But  the  bill  also  seeks  a  discovery  of  the  title 
deeds  relating  to  the  mortgaged  premises,  and  prays  that  the  defendant 
may  be  ordered  to  bring  in  and  lodge  them.  The  plaintiffs  are  deariy 
entitled  to  a  discovery  of  the  deeds,  and  probably  to  a  deposit  of  them 
also.    This  demurrer  is,  therefore,  iwo  wide. 

Mr.  Blake,  Q*  C,  in  reply.'^Weld  v.  Bonham  is  not  law.  The  sound 
rule  upon  the  subject  has  been  laid  down  by  Lord  Cottenham  in  Camp- 
bell V.  Mackay  (t).  The  question  here  is  simply,  whether  the  plaintiffs 
have  by  their  bill  stated  a  case  entitling  them  to  all  or  any  part  of 
the  relief  they  have  prayed ;  and  for  the  reasons  already  mentioned 
it  is  plain  that  they  have  not. 

Master  of  the  Rolls. 

The  bill  now  before  the  Court  cannot,  I  think,  be  considered  other- 
wise than  as  a  mere  foreclosure  bill.  It  prays  that  an  account  may  be 
taken  of  what,  is  due  on  foot  of  the  mortgage ; — ^tkat  the  defendant  may 
be  foreclosed  of  all  equity  of  redemption  ;^for  a  sale ; — ^and  that  the 
defendant  may  be  ordered  to  bring  in  and  lodge  with  the  Master  all 
title-deeds,  leases,  and  counterparts  of  leases  relating  to  the  mortgaged 
premisesi  in  his  possession.     It  states  the  proviso  of  the  mortgage,  by 


(n)  Co.  Lit.  208  la),— 219  (a).  (6)  8  Vent.  366 ;  I  Vera.  232. 

(r)  Precto.  Ch.  423 ;  Gilb.  Eq.  R.  106  ;  IP.  Wma.  S94. 
(rf)  6  Pro.  P.  C.  297.  {€}  2  Atk.  232. 

(f)  I  Ves.  Sen.  406.  {g)  \  Tonng,  610. 

{h)  2  Sim.  &  Stu.  91  j  .2  Dan.  Ch.  P.  20^1.  (i)  1  My.  &  Cr.  613. 
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which  it  appears  that  there  Is  no  equity  of  redemption,  and  that  the  April  1840. 
phiintifi)!  are  not  entitled  to  ha^e  a  foreclosare.  It  does  not  contain 
any  statement  by  which  the  Court  might  understand  that  independently 
of  the  right  to  a  foredosnre,  the  plaintiffs  are  entitled  to  bairo  a  sale  of 
the  mortgaged  premises  for  payment  of  their  demand ;  but  the  sale  and 
production  of  the  title-deeds  appear  to  have  been  prayed  merely  as 
relief  consequential  and  necessary  to  make  the  primary  relief,— viz.,  the 
loredosore  of  the  mortgage— productive  to  the  plaintiffs.  I  am,  there- 
fore^ clearly  of  opinion  that  this  demurrer  must  be  allowed. 

I  must  own  I  should  have  great  difficulty  in  assenting  to  the  proposi- 
tion that  on  demurrer  tlie  Court  may  look  outside  the  pleadings  for  the 
grounds  of  its  judgment ;  or,  that  the  judgment  of  the  Court  could 
profierly  be  founded  in  any  degree  upon  a  fact  not  appearing  upon  the 
reoord.  But  even  if  it  should  be  allowable  on  the  aigument  of  a  question 
of  law  upon  fiicts  as  pleaded,  to  read  in  aid  <tf  the  statements  on  record 
an  vnprovied  docnmenty  the  genuineness  and  identity  of  which  neither 
the  Court  nor  the  opposite  party  have  the  opportunity  of  testing ;  yet 
such  a  roeatnre  of  allowance  oould  not  avail  the  plaintiffs  in  this  case,  as 
tliere  is  not  in  their  bill  any  chaige  or  daim  of  right  entitling  them  to 
have  a  sale  of  the  mortgaged  premises  independently  of  a  foreclosure ; 
and,  therefoffe,  there  is  none  of  which  it  could  be  said  with  any  propriety 
that  the  trust  for  a  sale,  alleged  to  be  contained  in  the  mortgage  deed, 
might  be  read  in  akL  I  may  also  observe,  that  even  if  the  plaiutiffi  had  set 
forth  in  this  bill  the  alleged  trust  for  a  sale  now  stated  at  the  bar,  I 
doubt  that  it  could  hdp  them  much,  as  it  does  not  appear  that  the  sale 
may  not  have  been  obtained  as  of  ooarae  upon  application  to  the  trustee, 
nor  that  the  interference  of  a  Court  of  Equity  was  at  all  necessary  for 

tlie  purpose. 

Demurrer  allowed. 
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DEMURRER  AND  PLEA— ADMINISTRATOR— COSTS— 
STATUTEOFLIMITATIONS— TIME,  HOW  IT  RUNS. 

How  LETT  f.  Lambbrt  End  others. 
The  bill  pray-    Thb  bill  in  this  case  was  filed  on  the  1 7th   December   1839,  on  behalf 

eo  sm  &ccoiiDt 

on  foot  of  two   of  the  plaintiff,  and  the  other  creditors,  of  James  Lambert,  deceased, 

bills    of    ex-    y^^^  should  come  in  and  contribote.      It  stated  that  the  said  Jameii 
change  accept- 
ed by   J.  I..    Lambert  died  indebted  to  the  plaintiff  as  the  acceptor  of  two  bills  of 

due^and  unpldd    exchange,  one  of  which  was  payable  on  the  30th  of  Jane  1828,  and  the 

at  the  time  of  other  On  the  81  St  of  December  1828 ;  and  both  of  which  were  due  and 

of   the    costs   unpaid  at  the  time  of  his  death  in  the  month  of  February  1830.    That 

and   expenses    i^^  ^j^  unmarried  and  without  issue,  leavinir  three  sisters  (the  defend- 
incurred  by  the  '  o  \     ^  ^ 

plaintiff  as  ad-  ants),  his  only  next  of  kin,  who  neglected  to  take  out  administration*; 

j!  L.  dovni  to  ^"^  ^^^  ^^^  plaintiff  having  waited  in  vain  for  some  of  the  family  to 

the  time  when  take  out  such  administration,  at  length  on  the  2d  of  September  1834, 

administration  issued  a  citation  forth  of  the  Prerogative  Court,  returnable  on  the  2d 

^^  thT^th^  ^^  November  then  next,  requiring  the-  defendants,  who  were  tbeim- 

amonnt  of  the  pog^ants  in  said  snit,  to  introduce  and  deposit  a  will,  if  any  such  there 

plainti?  ^s  a  ^'^^  ^"^  ^  accept  Or  refuse  the  burden  of  the  execution  thereof;  and 

creditor  of  J.    ;„  Qg^gQ  t)ie  gaid  James  Lambert  died  intestate,  then  to  accept  or  refas^ 
L.,  and  of  the       ,    .   .  .  «  ,   .         .  «         .  • 

plaintiff's  ex-    administration  as  of  a  person   dying  intestate;   otherwise,  to  shew 

penses  as  ad-    ^yg^   ^|iy  letters  of  administratibn  should   not  be  granted  to  the 
ministrator  •'  t    ■        . 

might  be  paid    plaintiff.  That  the  citation  was  served  on  all  the  parties  named  therein, 

personal  estate  ^"  ^^®  ^^^^  ^'  September  1834 ;  and  that  none  of  Uiem  having  appeared 

The  expenses,  thereto,  or  introduced  a  will  of  the  deceased,  the  plaintiff  became  entitled 

nearly   alto-  ^o  a  grant  of  letters  of  administration  to  the  sai*l  James  Lambert  as  uf 

^f^^^^'fr^  ^^®  a  person  dying  intestate;  and  in  Hilary  Term   1835,  by  the  sentence 

in  a  cause,  in-    of  the  Ck)art  of  Prerogati%'e,  such  letters  of  administration  were  granted 

stituted  by  him 
as  administra- 
tor in  1838,  for  discovery  of  assets ;  which,  after  issue  joined  and  publication  passed,  was 
frustratMl  by  the  present  defendants,  who  were  also  the  defendants  in  that  cause,  and 
who  being  J.  L.'s  next  of  kin,  and  in  possession  of  his  assets,  for  the  purpose  of  avoiding 
a  decree,  lodged  in  the  Prerogative  Court  the  will  of  J.  L.,  which  they  had  previously 
suppressed,  and  procured  a  revocation  of  the  grant  of  administration  to  the  plaintiff,  and  a 
new  grant  to  themselves,  rum  fe^/o.  annero. — They  now  pleaded  the  statute  of  limita- 
tions as  to  the  bills  of  exchange  ;  and  demurred  generally  to  so  much  of  the  bill  as  sought 
an  account,  &c.,  of  the  plaintiff's  costs  and  expenses  as  administrator. 

1.  Heltf,  that  the  plea  should  be  allowed ;  as  the  plaintiff  did  not  appear  to  have  been 
under  disability,  and  had  not  proceeded  for  his  demand  within  six  years  after  the  right  of 
action  accrued. — Semble.  where  time  has  begun  to  run  against  a  debt  in  the  debtor's 
lifetime,  it  does  not  stop  upon  his  death,  but  continues  to  run  although  there  be  no  repre- 
seutetive  of  the  debtor  whom  the  creditor  could  sue. 

2.  Held,  that  the  demurrer  should  be  overruled ;  as  the  costs  claimed  by  the  plaintiff 
were  incurred  by  him  not  merely  in  his  private  right  as  a  party  in  another  cause,  but  in 
his  official  character  of  administrator ;  and  as  the  grant  of  administration  to  him,  though 
voidable  was  not  void,  and  conferred  on  him  during  its  continuance  the  rights  and 
privileges  of  a  lawful  administrator,  entitled  to  be  paid  out  of  the  personal  estate  of  the 
deceased  the  expenses  properly  incurred  in  the  duties  of  the  office. 

3.  Held,  that  as  the  demurrer  was  overruled,  the  plaintiff  was  entitled  to  the  costs  of 
the  hearing. 
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to  the  plaintifl;  bearing  date  the  7th  of  March  1835.     Thai  the  only    April  1840. 

personal  property  to  which  James  Lambert  was  entitled  at  the  time 

of  his  death  consisted  of  a  share  in  a  sum  of  £3000,  which  had  been 

called  in  and  vested  in  the  name  of  the  defendant  Anne  Lambert, 

and  of  a  share  of  a  chattel  interest  in  the  lands  of  Bantry-lodge,  in  the 

county  of  Wexford.     That  ever  since  the  death  of  James  Lambert,  the 

three  defendants,  Julia,  Anne, and  Maria, had  been  taking  the  entire  rents 

of  Bantry-lodge,  and  were  to  be  ccmsidered  as  administratrixes  of  their 

own  wrong  in  respect  thereof.  That  the  plaintiflF  as  administrator  filed  a 

bill  on  the  4th  of  January  1838,  against  the  defyidants,  for  a  discovery 

of  the  assets  of  the  said  James  Lambert,  and  also  for  a  partition  of  the 

interest  in  Bantry-lodge ;  and  that  when  the  plaintiff's  solicitor  pressed 

the  defendants  for  their  answer  to  the  said  bill,  they,  for  the  purpose  of 

baffling  the  plaintiff  in  his  suit,  and  in  order  to  evade  answering,  on  the 

6th  of  September  1838,  brought  in  and  lodged  in  the  Prerogative  Court 

an  instrument  purporting  to  be  the  will  of  James  Lambert,  and  refused 

to  answer  the  bill,  upon  the  ground  that  they  had  issued  a  citation,  and 

were  suing  to  have  the  letters  of  administration  granted  to  the  plaintiff 

recalled.    That  by  an  order  of  this  Court,  on  the   17th  of  NoTember 

1838,  the  defendants  were  ordered  to  answer  the  bill  in  ten  days  ;*  and 
that  they  answered  on  the  29th  of  November  1838,  affcer  which  the 
plaintiff  filed  a  replication,  and  witnesses  having  been  examined,  publi- 
cation passed  on  the  12th  of  June,  1839. 

That  by  a  sentence  of  the  Prerogative  Court  on  the  18th  of  June 

1839,  the  letters  of  administration  theretofore  granted  to  the  plaintiff 
were  recalled,  and  letters  of  administration,  with  the  will  of  James 
Lambert  annexed,  were  granted  to  the  defendants  Julia  and  Anne 
Lambert,  dated  the  1 6th  of  July  1839 ;  whereby  the  suit  so  instituted 
by  the  plaintiff  as  administrator  became  abated.  That  being  advised  he 
was  entitled  to  the  costs  incurred  by  him  as  plaintiff  in  said  suit  to  the 
time  of  the  abatement,  and  to  the  expenses  incurred  by  him  as  adminis' 
trator,  together  with  the  amount  of  his  debt,  he  caused  a  notice  to  be 
served  on  the  defendants,  requiring  them  to  pay  the  amount  of  the  debt 
doe  to  him,  and  of  the  costs  of  the  proceedings  rendered  necessary  and 
afterwards  unavailable  by  the  fraudulent  concealment  and  subsequent 
production  of  the  will,  and  by  the  revocation  of  the  letters  of  adminis- 
tration ;  and  that  the  defendants  answered  the  said  notice,  and  refused 
to  comply  with  it. 

The  present  bill  further  stated  the  will  of  James  Lambert,  dated  the 
15th  of  June  1817,  whereby  he  directed  his  debts  to  be  paid,  and 
devised  and  bequeathed  all  his  real  and  personal  estate  to  his  mother; 
and  in  the  event  of  her  death  in  his  lifetime,  then  to  his  sisters  as 
tenants. in  common ;  and  appointed  his  mother  sole  executrix.     That 


See  Thomas  v.  Thoma'j  ante,  109. 


2&e 


CASES  IN  THE  ROLLS. 


HOWLJ5TT 
LAMOBBT. 


Aprii  1840.   she  died  in  the  lifetiuie  of  the  teetator  ;  and  that  he  died,  leaving  the 

defendants,  his  three  sisters,  sarviring  him ;  and  that  they  were  entitled 
under  his  will  to  the  same  distribtttire  shares  as  they  should  hare  takeo 
in  ease  he  had  died  intestate,  and  brought  it  in  merely  for  the  purpose 
of  having  the  grant  of  administration  to  the  plaintiff  revoked,  and  to 
prevent  him  from  prooeeding  effectually  against  them  who  wore  In 
possession  of  the  assets.  That  the  fact  of  the  existence  of  the  will  was 
well  known  to  the  defendants  when  the  plaintiff  obtained  administration 
to  James  Lambert,  as  to  a  person  who  died  intestate ;  and  thi^  the  will 
was  given  by  the  defendants,  or  one  of  tluim,  to  Fletcher  and  Roe,  tbeir 
solicitors,  on  or  about  the  5th  of  January  1835,  as  appeared  by  a  memo* 
random  on  the  back  of  it. 

The  bill  then  prayed  that  an  account  might,  be  taken  of  the  debts 
due  to  the  plaintiff  as  a  creditor  of  James  Lambert,  on  foot  of  the  said 
two  bills  of  exchange,  and  also  of  the  costs  and  expenses  incurred  by 
the  phiintiff  as  administrator  of  James  Liambert,  prior  to  the  time  when 
tlie  defendants  obtained  administration  with  the  will  annexed ;  and  tha( 
the  same  might  be  paid  out  of  the  personal  estate  of  James  Lambert; 
and  that  the  said  j>ersonal  estate  might  be  applied  in  payment  of  the 
plaintiff  and  the  other  craditors  of  James  Lambert,  who  should  oume  in 
and  prove  their  debts  under  the  decree ;  and  that  the  share  or  propor- 
timi  of  the  leasehold  interest  to  which  the  said  James  Lambert  was 
entitled  might  be  sold,  kc 

The  defendants  pleaded  the  statute  of  limitations  to  so  much  of  the 
foregoing  bill  as  sought  an  account  on  foot  of  the  bills  of  exchange- 
averring  that  the  cause  of  action  accrued  above  six  years  before  the 
filing  of  the  bill,  &c. ;  and  demurred  generally  to  the  rest,  vis.,  the 
parts  seeking  an  account  of  the  costs  and  expenses  incurred  by  the 
plaintiff  as  administrator. 


Mr.  Fronds  Bali,  for  the  plea  and  demurrer.— 

1.  As  to  the  plea : — The  bill  states  that  the  two  bills  of  exchange  fell 
due  respectively  on  the  SOtb  of  June  182B,  and  31st  December  1828 ; 
that  James  Lambert,  the  acceptor,  died  in  the  month  of  February, 
1830 ;  and  that  the  plaintiff  obtained  letters  of  administration  to  James 
Lambert  in  March  1835.  The  bill  further  states,  that  ever  since  tho 
death  of  James  Lambert,  the  three  defendants,  his  sisters,  have  been 
taking  the  entire  of  the  rents  of  Bantry-lodge,  and  are  to  be  considered 
as  executors  of  their  own  wrong  in  respect  thereof:  consequently,  the 
plaintiff  may  have  sued  them  at  any  time  after  the  death  of  James 
I^uabert.  Webtier  v.  Webster  {a),  fiut  it  is  now  clearly  established, 
that  where  time  has  once  b^un  to  run  against  a  debt  in  the  debtor's 
lifetime,  it  does  not  afterwards  cease  to  run  during  the  period  which 


(a)  10  Ves.  93. 
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may  elapse  between  his  death  and  the  time  at  which  a  personal  repre- 
sentative to  him  is  raised.  Rhodes  v.  Smet/turst  (a)  ;  Freake  v.  Crane- 
feldtfji).  Therefore,  in  December  1834,  the  statute  of  limitations  had 
run  against  both  the  bills  of  exchange ;  and  the  trost  in  James  Lam- 
bert's will  for  payment  of  his  debts  did  not  prevent  the  operation  of  the 
statute,  as  this  is  personal  estate.  Freake  v.  Cranefeldt;  Scott  v.  Jones  (c) ; 
Erans  v.  Tweedy  (d).  It  could  not  be  contended  that  the  debt  previously 
barred  by  the  statute  was  afterwards  set  up  by  a  grant  of  administra* 
tion,  which  grant  was  void  (c).  It  is  stated  that  the  defendants  sup- 
pressed the  will,  and  that  they  were  aware  of  its  existence  on  the  5th 
of  January  1835,  but  at  that  date  the  plaintiff's  demand  had  been 
barred  ;  and  even  if  it  had  not,  he  could  not  raise  an  equity  upon  the 
suppression  as  alleged,  for  it  is  not  stated  to  have  been  for  the  purpose  of 
preventing  him  from  recovering  his  debt,  and4t  appears  that  the  defend- 
ants had  no  interest  in  producing  the  will,  as  their  rights  would  have 
been  the  same  upon  the  intestacy  of  James  Lambert  as  under  his  will. 
Feliowes  v.  Lord  Gwydyr  (f).     Therefore,  the  plea  must  be  allowed. 

2.  As  to  the  demurrer : — The  costs  claimed  by  the  plaintiff  are  the 
costs  of  taking  out  administration,  and  of  his  proceedings  in  the  cause 
instituted  by  him  in  January  1838,  for  discovery  of  the  assets.  When 
the  grant  of  administration  was  revoked  by  the  Court  of  Prerogative, 
the  question  as  to  the  plaintiff's  costs  of  obtaining  letters  of  adminis^ 
tration,  8cc.,  was  then  before  that  Court,  and  adjudicated  upon.  The 
only  other  costs  in  question  are  the  costs  of  the  abated  suit.  The 
pLiintiff  had  no  right  to  institute  that  suit;  the  grant  of  administration 
to  him  was  void ;  and  shortly  after  he  had  filed  the  bill,  the  defendants 
brought  in,  and  lodged  in  the  Prerogative  Court,  the  will  of  James 
Lambert,  and  issued  a  citation  to  the  plaintiff  to  recal  the  grant  of  admin- 
istration obtained  by  him.  Therefore,  nearly  all  the  costs  were  incurred 
by  him  with  full  notice  that  he  had  no  right  to  incur  them,  and  that  the 
proceedings  in  that  cause  must  be  unavailing.  This  Court  would  not 
entertain  an  original  bill  merely  for  the  costs  of  an  abated  suit.  Jupp 
T.  Gearing  (ff);  Gibson  v.  Lord  Cranley(h);  Eoberts  v.  Roberts  (i); 
YamaU  v.  Rose  (k). 


April  1840. 

HOW  LETT 

r. 

LAMBERT. 


Mr.  Thofnas  Kennedy  and  Mr.  Collins,  Q.  C,  for  the  bill. 

1.  The  plea  is  bad.  The  citation  issued  by  the  plaintiff  was  tested 
the  5th  of  September  1834,  and  served  on  the  defendants  on  the  26th 
of  September  1834,  and  returnable  on  the  2d  of  November  following. 


(a)  4  Mee.  &  Welsb.  42. 

(c)  4  CI.  &  Fin.  382. 

(t )  1  Wms.  on  Executors,  400. 

((?)  5  Mad.  376. 

(0  1  Sim.  &  Stu.  39. 


(6)  3  Mj.  &  Cr.  499. 
id)  1  Beav.  57. 
(J)  1  Sim.  63. 
(A)  6  Mad. 365. 
(k)  2  Keen,  326. 
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Aprils  1840.    U"<l^r  the  circamstances  detailed  in  the  bill,  the  grant  of  adminlstratioR 
~    ~   '     to  the  plaintiff  should  be  referred  back  to  the  date  of  the  citation,  «o  as 
to  give  to  the  plaintiff  withtn  the  six  ^rears  a  new  right  apon  which  the 
statute  ceased  to  run.     Hovenden  v.  Lord  Annesley  (a) ;  South  Sea  Co. 
V.  WymondseU(b)\  Brooksbanh  v.  Smith  (e).  This  Court  \%  not  bound 
by  statutes  of  limitation^  though  it  governs  its  discretion  in  analogy  to 
them ;  and  where  there  is  no  equitable  bar  to  the  plaintiff*s  demand, 
equity  will  not  enforce  the  statute  against  it,  but,  if  necessary,  will 
restrain  the  defendant  from  setting  up  the  statute  as  a  defence  in  a 
Court  of  Law.     BlennerhasseU  v.  Datf  (d) ;     Whalky  v.  Whaliey  (€). 
Before  the  grant  of  administration,   the  plaintiff  could  not  have  pro- 
ceeded for  his  demand,   as  there  was  no  one  liable  to  be  sued ;  and 
in  this  Court,  the  statute  of  limitations  does  not  run  in  such  a  case. 
Joliffe  V.  Pittff)  ;  Anonymous  {g). — r Master  of  the  Rolls.     Your 
bill  charges,  that  ever  since  the  death  of  James  Lambert  the  defendants 
have  been  taking  the  rents  and  profits  of  Bantry-lodge,  and  are  to  be 
considered  "  as  executors  of  their  own  wrong  in  respect  thereof."  Might 
you  not  have  sued  them  at  any  time  after  the  death  of  James  Lambert  ?] 
—  It  is  obvious  that  the  allegation  just  adverted  to  was  made  erro- 
neously and  through  inadveitence :  the  facts  stated  do  not  warrant  it ; 
and  it  appears  from  the  defendants'  answer  in  the  abated  cause,  that 
they  claimed  to  be  entitled  to  those  rents  and  profits  as  surviving  tenants 
in  common,  and  took  them  not  as  the  assets  of  James  Lambert,  but 
supposing  them  to  be  their  own.     It  is  clearly  established  that  such 
taking  does  not  constitute  an  executor  de  son  torL  Pemings  v.  Jarrat  (A). 
In  the  case  of  WAster  v.  WAster^  the  plaintiff  did  not  proceed  until 
1 804,  though  it  appeared  clearly  by  the  bill  that  the  defendant  was  an 
executor  de  son  tort  in  1792,  and  may  then  have  been  sued;  but  in  the 
present  case,  the  plaintiff  bad  not  any  opportunity  of  suing  for  his  demand 
after  the  death  of  James  Lambert,  until  the  grant  of  administration  in 
March  1835.     Therefore,  the  plea  should  be  disallowed. 

2.  The  cases  cited  in  support  of  the  demurrer  do  not  apply.  The 
question  here  is,  whether  or  not  the  plaintiff  is  entitled  to  have  the  costs 
and  expenses  incurred  by  him  as  administrator  down  to  the  time  of 
revocation,  paid  out  of  the  personal  estate  ?  The  grant  of  administra- 
tion to  the  plaintiff  was  voidable  only,  and  not  void.  While  it  continued 
unrevoked  he  was  a  lawful  administrator;  all  lawful  acts  then  done  by  him 
as  such  administrator  are  valid  ;  and  there  can  be  no  doubt  that  he  is 
equitably  entitled  to  have  the  costs  and  expenses  which  he  incurred. 
This  is  like  the  case  of  a  limited  administration  pendente  minoritate  or 


(a)  2  Sch.  &  Lef.  637.  (6;  3  P.  Wms.  143. 

(c)  3  T.  &  Col.  58.  (d)  3  DaU  &  Beat.  118. 

(«)  3  BHgh,  12.  (fj  3  Vera.  694. 

(g)  1  Vera.  73-4  ;  1  Eq.  Cas.  Ab.  305,  pi.  11. 
(A)  1  Esp.  N.P.  C.  335.  Swinb.  p.  4,  s.2. 
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pendente  liie^  in  which  the  administrator  baa  not  been  reimbursed  for  his 
expenseii,  and  has  a  clear  right  of  suit.  Nash  v.  Dllhn  (a).  The  de- 
fendants permitted  the  plaintiff  to  continue  as  administrator  for  upwards 
of  four  years,  f  n  the  suit  which  he  instituted  for  discovery  of  the  assets^ 
they  were  the  accountable  parties,  and  of  course  interested  in  prevent- 
ing any  account.  They  delayed  it  by  every  contrrvance,  and  finally, 
after  the  Court  had  made  an  order  upon  them  with  costs,  obliging  them 
to  answer — ^after  issue  had  been  joined  and  publication  passed,  and 
"when  the  plaintiff  was  on  the  eve  of  having  a  decree— they  brought  in 
the  will,  and  had  the  grant  of  administration  to  the  plaintiff  recalled, 
whereby  the  suit  for  an  account  of  the  assets  became  abortive.  If  the 
defendants  had  not  themselves  been  the  parties  to  account,  their  course 
ifvould  have  been  ti>  allow  the  plaintiff  to  obtain  a  decree  to  account, 
which  they  might  have  prosecuted  by  means  of  a  supplemental  bill. 


3Iay  1840. 

HOWLETT 

V. 
LAMBERT. 


Mr.  Brewster^  Q.  C,  replied. 


The  case  stood  for  consideration. 


Friday  J  May  \st* 

Master  of  the  Rolls. 

In  this  case,  the  bill  is  on  behalf  of  the  plaintiff  and  the  other  cre- 
ditors of  James  Lambert  deceased,  who  shall  come  in  and  prove  their 
demands  under  the  decree ;  and  prays  that  an  account  may  be  taken  of 
the  sums  due  to  the  plaintiff  on  foot  of  two  bills  of  exchange  accepted 
by  James  Lambert,  and  due  and  unpaid  at  the  time  of  his  death ;  and 
of  the  costs  and  expenses  incurred  by  the  plaintiff  as  administrator  of 
James  Lambert,  prior  to  the  time  when  the  defendants  obtained  admin- 
istration with  the  will  annexed;  and  that  the  amount,  when  ascertained, 
may  be  paid  to  the  plaintiff  out  of  the  personal  estate  of  James  Lambert, 
&c.  The  defendants  have  demurred  generally  to  so  much  of  the  bill  as 
seeks  an  account  and  payment  out  of  the  personal  estate  of  the  costs 
and  expenses  incurred  by  the  plaintiff  as  administrator,  and  have  pleaded 
the  statute  of  limitations  as  a  bar  to  the  demand  on  foot  of  the  bills  of 
exchange. 

L  The  following  are  the  facts,  as  they  appear  upon  the  pleadings, 
material  to  the  question  raised  by  the  demurrer :— James  Lambert 
having  no  real  estate,  but  being  possessed  of  personalty,  made  a  dispo- 
sition of  it  by  will,  and  thereby  appointed  his  mother,  Beguet  Lambert, 
sole  executrix.  She  died  in  the  lifetime  of  the  testator,  and  he  died 
without  appointing  another  executor.  The  defendants,  who  are  the  three 
sisters  and  next  of  kin  of  James  Lambert,  are  entitled  under  his  will  to 
the  same  distributive  shares  of  his  property  as  they  should  have  taken 
upon  his  intestacy ;  and  it  is  a  very  material  fact  in  this  part  of  the 


{a)  1  Mol.  386. 
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case,  that  they  being  fully  aware,  and  in  possession  of  the  will,  and  o 
the  assets  of  the  testator,  neglected  to  take  out  admioistration  or  lodge 
the  will  within  a  reasonable  time;  and  in  September  1834  (nearly four 
years  after  the  death  of  the  testator),  when  cited  by  the  plaintiff  claim- 
ing as  a  simple  contract  creditor  of  James  Lambert,  they  did  not  appear, 
nor  give  any  notice  of  the  will  (which  cootains  a  direction  for  payment 
of  debts),  but,  by  their  wilful  default,  permitted  him  to  obtain  from  the 
Prerogative  Court  letters  of  administration,  bearing  date  the  7th  of 
March  1 835,  of  the  pergonal  estate  and  effects  of  James  Lambert,  as 
of  a  person  who  died  intestate.  The  plaintiff,  having  thus  obtained  the 
grant  of  administration,  and  being  allowed  to  continue  as  administrator, 
unquestioned  by  the  defendants,  for  upwards  of  three  years,  in  January 
1838,  as  administrator,  filed  a  bill  against  them  for  discovery  of  the  assets 
of  James  Lambert;  and  not  until  September  1838,  when  pressed  fur  their 
answers,  did  tliey  lodge  in  the  Ecclesiastical  Court  an  instrument  pur- 
porting to  be  the  will  of  James  Lambert ;  and  then  refused  to  answer 
the  bill,  upon  the  ground  that  they  had  lodged  the  will,  and  were  suing 
to  have  the  grant  of  administration  to  the  plaintiff  revoked.  They  were, 
however,  peremptorily  ordered  to  answer  the  bill;  and  on  the  18th  of 
June  1839,  after  issue  had  been  joined,  and  witnesses  examined,  and 
publication  passed,  the  grant  of  administration  to  the  plaintiff  was 
revoked  at  the  suit  of  the  defendants;  to  whom,  on  the  16th  of  July 
following,  the  administration  cum  tesiamento  annexo  was  committed. 
Thus  the  suit  instituted  by  the  plaintiff  as  administrator  became  abated 
and  abortive,  and  he  now  asks  that  the  costs  which  he  incurred  in  thai 
cause,  shall  be  paid  out  of  the  personal  estate  of  James  Lambert. 

For  the  demurrer,  it  is  insisted  that  the  grant  of  administration  to  the 
plaintiff  was  void ;  and  that  even  if  it  was  not,  this  Court  would 
not  entertain  an  original  bill  for  costs  incnrred  by  the  plaintiff  in 
an  abated  cause.  As  to  the  first  point,  it  is  material  to  consider  the 
difference  between  grants  of  administration  which  are  absolutely  void, 
and  those  which  are  voidable  only.  It  has  been  determined,  that 
if  the  Ordinary  grants  administration  of  effects  not  within  his  jurisdic- 
tion, the  grant  is  absolutely  void ;  but  if,  the  effects  being  witliin 
his  jurisdiction,  he  commits  the  administration  to  a  wrong  person,  the 
grant,  though  voidable — that  is,  although  it  may  be  revoked  and  deter- 
mined at  the  suit  of  the  person  having  the  superior  right — is  not  void,  but 
valid  until  revoked.  In  the  present  case,  the  sole  executor  named  in  the 
will  died  during  the  lifetime  of  the  testator.  The  next  of  kin,  who  were 
entitled,  as  legatees  under  the  will,  to  the  whole  of  the  testator  s  pro- 
perty, subject  to  liis  debts,  and  would  have  been  equally  entitled  upon 
his  intestacy,  withhold  the  will ; — at  least,  they  did  not  lodge  or  give  any 
notice  of  it,  although  in  their  possession  ;  and  their  conduct  amounted  to 
a  refusal  to  administer.     It  is  impossible  to  avoid  perceiving  the   very 
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obvioos  though  not  very  equitable  reasons  which  there  were  fur  the    May.  1840. 
coarse  they  adopted  ;  and  I  am  cleady  of  opinion  that  the  grant  of  ad- 
ministration to  the  plaintiff,  although  Toidable,  was  not  void  ;  that  the 
Prerogative  Court  had  complete  jurisdiction  to  make  it ;  and  that  it 
invested  him  for  the  time  with  the  rights  and  powers  of  a  lawful  admin- 
istrator»  whose  lawful  acts  shonld  remain  valid  and  effectual ;  and  entitled 
him  to  be  paid,  out  of  the  personal  estate  of  the  deceased,  the  costs  and 
expenses  properly  incurred  in  performing  the  duties  of  the  office.     It 
is  stated  in  the   bill  that  the  defendants  interfered  with   the  assets, 
and  that  they  are  to  be  considered  as  executors  of  their  own  wrong ; 
bat  I  do  not  see  that  this  makes  any  difference,  as  when  called  on  to 
produce  the  will,  and  to  administer,  they  declined  to  do  so.     In  Doyle 
Y.  Bhhe  (a),  Lord  Redesdale  said,  "  That  it  was  true,  an  executor 
*^  having  acted,  could  not  discharge  himself  from  liability  by  theadmin- 
^*  istration  being  granted  to  another^  but  that  a  debtor  to  the  fund  could 
'<  noty  in  answer  to  a  suit  by  such  administrator,  set  up  the  act  in  pais 
**  of  the  executor  against  his  renunciation,   in  order  to  delay  or  prevent 
'*  a  recovery  by  the  administrator.     That  the  administration  was  void, 
^*  only  as  a  protection  to  the  executor,  but  in  no  other  sense.*'     In 
RoUes  AbridgL  tit.  JBxeciUor  (b),  it  is  laid  down,  that  if  an  executor 
acts  without  probate,  and  afterwards  refuses  to  prove  the  will  and  to 
administer  when  required  by   the  writ  of  the  Ordinary  so  to  do,  the 
Ordinary  may  commit  the  administration  to  another ;  and  from  the  case 
of  Jackson  v.  Whitehead  {c\  it  appears  that  even  after  an  executor  has 
taken  the  oath  of  office  and  given  an  appearance  as  executor  in  a  cause 
touching  the  validity  of  the  will,  the  Ordinary  may  accept  his  renuncia- 
tion.    In  Blackborough  v.  Davis  (d).  Holt,  C.  J.,  lays  down  the  law 
thos  :—^^  Though  the  Ordinary  be  restrained  by  statute  to  grant  admin* 
**  istration  to  the  next  of  blood,  yet  he  is  not  so  restrained  as  to  make 
"  an  administration  granted  by  him,  though  contrary  to  statute,  a  mere 
*'  nullity ;  for  if    such  administration  were  void,  then  all  dispositions 
*'  of  goods  of  the  intestate,  pending  the  administration  and  before  the 
"  repeal  of  it,  would  be  void  also ;  and  after  it  was  repealed,  trover 
"  would  lie  for  these  goods,  which  cannot  be."     He  adds,  **  If  an  ad- 
"  mistration  committed  to  a  creditor  be  afterwards  repealed  at  the  suit 
''of  the  next  of  kin,  the  creditor  shall  retain  against  the  rightful  admin- 
"  istrator ;  and  all  dispositions  made  by  him  pending  the  citation  shall 
*'  stand/'     From  these  authorities  it  is  clear,  that  although  an  executor 
who  has  once  acted  by  meddling  with  the  assets,  cannot  by  subsequent 
renunciation,  or  the  grant  of  administration  to  another,  be  divested  of 
the  liability  of  an  executor ;  yet,  if  when  required  to  prove  the  will  and 


(a)  2  Sch.  &  Lcf.  237. 
(c)  3  Phillira.  57;. 


(b)  Sect,  (c),  pi.  2,  p.  907. 

(fi)  I  P.  Wins.  41-41 ;  and  Salk.38. 
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May  1840.  ftd minister,  he  refuses  to  do  so,  the  Eeclesiastical  Court  may  commit 
the  administration  to  another,  who  will,  so  long  as  the  grant  continues, 
be  to  all  intents  and  purposes  a  lawful  administrator,  whose  lawful  acts 
shall  remain  valid  and  effectual,  though  the  grant  of  administration  be 
afterwards  revoked. 

I  take  it,  then,  that  the  plaintiff  was  clearly  entitled  as  administrator 
to  file  the  bill  for  discovery  and  account  against  the  defendants,  and 
under  the  circumstances  which  have  been  disclosed,  I  wiU  not  qoestion 
the  propriety  of  his  doing  so.  Had  that  cause  been  prosecuted,  he  must 
certainly  have  had  his  costs ;  and  I  would  be  very  sorry  to  hold,  that 
an  administrator  who  properly  institutes  a  suit  in  the  performance  of  his 
duty,  IS  to  be  disentitled  to  the  costs  which  he  incurs  in  it,  because  on 
the  eve  of  a  decree,  the  defendants  who  happen  to  be  the  next  of  kin  of 
the  deceased,  in  possession  of  his  assets,  and  tite  parties  to  account, 
procure  the  grant  of  administration  to  be  revoked,  and  obtain  a  new 
grant  to  themselves,  for  the  mere  purpose  of  avoiding  the  proceedings 
which  it  was  their  duty  as  administrators  to  have  upheld.  The  bill  now 
before  the  Court  is,  I  think,  not  to  be  considered  as  seeking  the  costs 
incurred  by  the  plaintiff  in  his  private  right  as  a  party  in  another  cause, 
but  the  costs  which  he  incurred  as  administrator  in  the  performance  of 
his  duty.     My  order,  therefore,  is,  that  the  demurrer  bo  overruled. 

2.  The  ramuning  question  is  that  raised  by  the  plea. — I  need  scarcely 
premise  that  the  trust  for  payment  of  debts,  already  adverted  to,  can 
have  no  effect  upon  this  question  ;  as  the  biU  states,  that  James  Lambert 
had  no  real  estate,  and  his  will  was  a  disposition  of  personalty  only. 
We  are  all  familiar  with  the  recent  determination  of  the  House  of  Lords 
on  appeal  in  Scott  v.  Jones  (a),  and  the  still  more  recent  decisions  of 
the  Court  of  Chancery  in  England  upon  the  same  subject ;  by  which  it 
is  now  finally  settled  that  in  a  will  of  personalty,  a  trust  for  payment  of 
debts  cannot  save  them  from  the  operation  of  the  statute  of  limitations. 
The  facts,  then,  on  which  the  present  qnestion  arises,  and  the  plea  relies, 
are  these : — The  plaintiff's  right  of  action  on  the  bills  of  exchange,  the 
amount  of  which  he  now  seeks  to  have  out  of  the  personal  estate  of 
James  Lambert,  accrued  to  him  immediately  after  the  SOthof  Jnneand 
31st  December  1828,  when  the  bills  were  respectively  due  and  unpaid. 
James  Lambert,  the  acceptor,  was  then  alive,  and  so  continued  until 
the  month  of  February  18S0,  when  he  died,  leaving  the  bills,  on  which 
no  proceedings  had  been  taken,  still  due  and  unpaid.  It  does  not  appear 
that  when  the  right  of  action  accrued,  or  from  thence  during  the 
lifetime  of  the  debtor,  the  plaintiff  was  under  any  disability  which 
could  have  prevented  his  proceeding  upon  the  bills ;  and,  I  must 
take  it  that  the  time  of  limitation  began  to  run  in  the  lifetime  of 


(a)  4  CI.  &  Fin.  383. 
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the  debtor,  from  the  period  at  which  the  right  of  action  accrued.  After    May  184>0 

the  death  of  James  Lambert,  the  plaintiff  still  lay  by  until  the  month 

of  September  1834,  when  he  issued  a  citation    from  the  Prerogativ^e 

Court,  but  did  not  obtain  the  grant  of  administration  until  the  7th  of 

March   1835,  at  which  date  more  than  six  years  had  elapsed  after  his 

right  of  action  had  accrued  upon  the  bills  of  exchange.     The  question 

then  is, — is  not  his  demand  barred  by  the  statute  of  limitations  ?     I 

will  not  say  that  it  is  absolutely  barred ;  because  I  will  not  say  that  the 

bill  may  not  be  amended  in  such  a  way  as  to  avoid  the  statutory  bar. 

Whether  the  bill  could  or  could  not  be  so  amended,  I  do  not  now  give 

any  opinion,  as  the  question  is  not  before  me ;  but  as  the  case  at  present 

stands,  I  must  allow  the  plea :  for,  the  bill  charges  tbat  *^  since  the 

'*  death  of  James  Lambert,  the  defendants  have  received  the  entire 

**  rents  and  profits  of  Bantry-lodge,  and  are  to  be  considered  as  exe- 

^Gutors  of  their  own  wrong  in  respect  thereof;"  so  that,  according  to 

the  plaintiff's  own  statement,  he  may  have  brought  his  action  at  any 

time  within  the  six  years ;  and  the  case  comes  exactly  within  the 

anthority  of  Webster  v.  Webster  (a).     Even  if  the  defendants  should 

not  be  considered  as  executors  of  their  own  wrong,  my  decision  must 

be  the  same:  for  the  time  began  to  run  against  the  plaintiff's  demand 

in  the  lifetime  of  James  Lambert ;  there  does  not  appear  to  have  been 

anything  which  would  have  prevented  the  plaintiff  from  obtaining  the 

the  grant  of  administration  a  year  or  two  earlier  than  he  did ;  and  it 

has  been  decided  in  Rhodes  v.  Smethurst  (6),  and  Freaks  v.   Crane-- 

feldt  (c),  that  when  time  begins  to  run  in  the  debtor's  lifetime,  it  does 

not  upon  his  death  stop  until  his  personal  representative  is  raised,  but 

still  runs  on.     I  allow  the  plea  with  regret,  as  the  plaintiff's  demand 

seems  to  be  a  fair  one ;  but,  for  the  reasons  1  have  stated,  I  feel  bound 

to  do  so.     However,  as  the  defendants  have  failed  on  the  demurrer, 

they  must  pay  to  the  plaintiff  the  costs  of  the  hearing. 


ia)  10  Ves.  93. 


(b)  4  Mee.  &  Welsb.  42. 
(£)  S  My.  &  Cr.  499. 


.\ 
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Where      upon 
petition  of  the 
paternal    aunt 
of  the  minora  it 
appeared  that 
their     mother 
was  dead,  and 
that  their  fa- 
ther wad  still 
living,   but 
was  a  man  of 
irregular    ha- 
bits,   and  had 
lately      inter- 
married with  a 
person  who 
had  been  for- 
merly his  ser- 
vant, the  Court 
granted  the 
prayer  of  the 
petition ;    and 
accordingly 
referred    it  to 
the  Master  to 
appoint   a  re- 
ceiver   of  the 
minora'  estate, 
and  also  to  in- 
quire and  re- 
port as  to  pro- 
per mainte- 
nance to  be  al- 
lowed, and 
whether  or  not 
it  would  be 
proper   to  ap- 
point guar- 
dians of  their 
persons  and 
fortunes. 


ScUurdai/i  May  ^ih, 

INFANT— APPOINTMENT  OF  RECEIVER  AND 

GUARDIAN. 

In  re  Cokmicks,  Minors. 

Thb  petitioner  in  this  matter  was  the  paternal  aunt  of  the  minor*.  Her 
affidavit  stated  that  one  Isabella  Tylor  being  seised  of  a  moiety  of  cer< 
tain  lands  in  the  county  of  Mayo,  held  under  leases  for  lives  renewable 
for  ever,  hy  her  will  devised  them  to  the  nse  of  her  niece  Elisabeth 
(the  mother  of  the  minors)  for  life ;  remainder  to  the  first  and  other 
sons  of  the  said  Elisabeth,  according  to  priority,  and  their  issue  male ; 
remainder  to  the  said  Elisabeth  and  her  beirs,  for  even  That  the 
testatrix  empowered  her  said  niece,  so  long  as  she  should  remain 
unmarried,  to  lease  any  part  of  the  said  lands  for  any  term  not  exceed* 
log  three  lives  or  thirty-one  years,  at  the  best  rent;  and  further,  in 
case  her  said  niece  should  marry  witb  the  consent  of  three  persons 
named  in  the  will,  to  settle  a  life  interest  in  said  lands  on  such  husband 
as  she  should  marry,  and  to  charge  the  said  lands  with  such  provision 
for  younger  children  as  the  testator's  three  friends  (named  in  the  will ) 
should  think  reasonable. 

That  the  said  Elisabeth  intermarried  with  the  petitioner's  brother  in 
1826,  but  that  no  settlement  was  made  either  before  or  after  said  mar* 
riage.  That  there  was  issue  of  the  marriage  two  daughters  and  one 
son  (the  three  minors).  That  shortly  after  the  birth  of  the  eldest 
minor,  she  was  taken,  with  the  consent  of  her  father  and  mother,  by  her 
grandmother  and  petitioner,  with  whom  she  had  ever  since  lived,  and 
by  whom  she  had  been  maintained  and  educated.  That  the  second  girl 
and  the  boy  lived  with  their  mother  until  her  death,  which  happened  in 
the  year  1838;  and  that  for  two  years  before  her  death  the  minors* 
mother  had  lived  apart  from  her  hnsband,  in  consequence  of  difPerenees 
arising  out  of  hts  ill  temper  and  dissipated  habits.  That  upon  her 
death,  the  petitioner  took  the  second  girl,  and  had  since  maintained  and 
educated  her ;  and  that  the  father  (who  had  lately,  in  a  state  of  intoxica- 
tion, married  a  girl,  formerly  a  servant  of  the  minors'  mother)  took  the 
boy,  now  seven  years  old,  and  kept  him  from  July  1 838  to  June  1839, 
during  which  time  the  child  was  totally  neglected ; — kept  without  proper 
clothes ; — allowed  by  his  said  father  to  go  bare*footed  about  the  country, 
and  frequently,  to  spend  the  night  in  open  boats  at  sea  with  fishermen. 
That  in  June  1839,  the  petitioner  took  the  child  from  his  father,  and 
since  kept  and  took  care  of  him.  That  the  profit-rents  of  the  lands 
devised  by  Mrs.  Tylor  amounted  to  about  £  150  per  annum,  and  that  the 
father  and  mother  of  the  said  minors  had,  before  their  separation,  let 
part  of  the  said  lands  at  a  gross  undervalue ;  and  that  the  only  inde- 
pendent property  of  the  father  produced  not  more  than  £50  per  annum. 
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The  petition  farther  stated  the  particulars  of  the  minors'  property,  and  May  1 840. 
who  were  their  nearest  relatives,  maternal  and  paternal ;  and  prayed 
that  it  might  be  referred  to  one  of  the  Masters  to  appoint  a  guardian  or 
guardians  of  their  persons  and  fortunes  ;  and  to  inquire  and  report  whe- 
ther  or  not  it  would  be  for  their  benefit  that  a  receiver  should  be  ap- 
pointed, &f^ 

Mr.  Waktr  Bourke  now  moved  the  prayer  of  the  petition,  and  read  an 
affidavit  of  the  personal  service  upon  the  father  of  the  minors  and  their 
relatives  mentioned  in  the  petition,  of  the  Lord  Chancellor's  order 
directing  all  parties  mentioned  in  the  petition  to  attend  upon  this  day, 
and  that  notice  should  be  given  to  them  forthwith.  However,  there 
wan  not  any  appearance  on  their  part — Counsel  referred  to  the  cases  of 
Kiffin  V.  Kiffin  (a) ;  De  MannetUk  v.  De  ManneviUe  {h) ;  Whitfield  v. 
Haie$(c);  Mouniforif  Ex'parte{d)x  Myerscough^  Ex'parte(e);  Wei- 
hdey  v.  The  Duke  of  Beau/art  (f)  ;  Ball  v.  Ball{g). 

The  Master  of  the  Rolls  said  there  was  no  doubt  that  he  might 
make  the  order  sought. 

Order  : — Let  it  be  referred  to  Master  Goold  to  approve  of  a  fit 
and  proper  person  to  be  appointed  receiver*  in  this  matter  of 
the  lands  and  premises  in  the  petition  mentioned  to  have  been 
devised  by  the  will  of  Isabella  Tylor,  that  is  to  say,  a  moiety 
of  the  town  and  lands  of,  &c,  upon  his  entering  into  security 
by  recognisance  conditioned  to  account  as  in  such  cases ;  and 
let  the  said  Master  inquire  and  report  the  respective  ages  of  the 
said  minors,  and  the  amount  and  value  of  their  respective  pro- 
perty, and  what  would  be  a  proper  sum  to  be  allowed  for  their 
maintenance,  clothing,  and  education  ;  and  the  funds  applicable 
to  pay  the  same ;  and  to  whom  the  maintenance  ought  to  bo 
paid,  having  regard  to  the  circumstances  stated  in  the  affidavit 
of  the  petitioner;  and  let  the  father  of  the  said  minors  have 
notice  of  the  proceedings  under  this  order;  and  let  the  said 
Master  inquire  and  report  whether  it  will  be  fit  and  proper, 
and  for  the  benefit  of  the  said  minors,  or  any  and  which  of 
them,  that  a  guardian  of  their  persons  or  fortunes  should  be 
appointed ;  and  if  so,  let  him  state  the  special  circumstances 
which  render  such  appointment  proper ;  and  the  Conrt  reserves 
further  directions  until  the  return  of  the  report. 

<-/#)  1  P.  Wms.  705.        {h)  10  Ves.  52,  (c)  12  Ves.  492.  (d)  15  Vea.  447. 

^^'j  1  Jac.  &  Walk.  151.  (f)  1  Kuss.  1 ;  2  Bligh,  N.  S.  124.         {q)  3  Sim.  35. 

*  By  the  4  &  5  If^.  4,  c.  78,  8.  7,  it  is  enacted,  that  the  Court  may  on  petition  ap' 
point  a  receiTerof  the  real  and  peraoaal  e^itate  of  a  minor  or  minors,  without  a  bill 
(^|0g  tiled  for  that  purpose. 

2  N 


1 


266  CASES  IN  THE  ROLLS. 

Mimi^y  May  Wth, 

INJUNCTION— INFRINGEMENT  OF  COPYRIGHT— LAW 

REPORTS. 

John  Hodges  and  George  Smith  r.  Thoma«  Welsh. 

Law  Keports  ^His  CMO  WM  first  mentioned  on  the  4th  instant,  but,  in  consequence 

are  to  be  con-  ^f  mi  appiieation  then  siade  on  behalf  of  the  defeodaat  Mr.  Welsh,  il 

cop^ritb"  M  vas  ordered  to  staad  over  until  this  4lay,  in  order  to  give  Mr.  Welsh 

any  other  lite-  |^|^^  opportanitv  he  desii«d  of  nakiuff  an  affidavit  in  answer  to  some  of 

nrv  worK  •  r  *  ^ 

Whether  die  statenaents  contained  in  the  plaintifls'  affidariL 
"^x^e-LK^       The  plaintiff!'  bill  and  affidavit,  filed  the  1st  May  1840,  stated  that 

Reporte    may  at  diffsreot  times  between  the  1st  of  January  1838,  and  10th  of  March 

1enjp^^"in  a  ^  1839,  seTeml  literary  works,  being  respectively  parts  of  the  first  volume 

treatise  on  ^  ^  y^^^  entitled,  ^  Abridged  Notes  of  Cases  argued  and  determined 

the  particular  *  -«7  o 

subject  to  **  in  the  several  Courts  of  Law  and  Equity  in  Irehind,  during  the  years 

which  they  re-    «  ^gg^  ^^  ^ggg^  ^.^^  ^^^  Decisions  at  Ni»i  Priu%,  and  on  the  Cir- 

But  it  is  pi-  <<  cuits,*'  were  for  the  first  time  printed  and  published ;  and  that  George 

together  uid^  Crawford  and  Edward  Spencer  Dix  were  the  authors  of  the  said  literary 

reprint  from  works,  and  the  original  proprietors  of  the  copyright  of  the  same.    That 

ports  all  the  at  diflorent  times  between  the  1st  of  June  1SS9,  and  1st  <»f  March 

cases  |>pon  a  ]840,  two  several  books,  being  respectively  the  first  and  second  parts 

ject,  though  of  the  first  volume  of  a  certain  other  work,  untitled,  '*  Reports  of  Cases 

^d  cTuf  -  ""  «>Kae<l  ^^  ruled  <>"  ^^^  CircaiU  in  Irehmd,"  were  for  the  first  time 

tion    may   be  prioted  and  published ;  and  that  the  said  Oeorge  CrenififdukA  Edward 

new  and  with 

th<t  addition  of  Spencer  Dix  were  also  tlie  authors  of  the  said  last-meotioned  hooks,  and 

several  preyi-  ^  original  proprietors  of  the  copyright  of  the  same. 
lished  decisi-         That  at  the  Several  times  when  the  said  works  wero  printed  and  pub- 

^^^This  CWt  l'*^^  respectively,  an  agreement  had  been  made  and  was  subsisting 

will   interfere  between  the  pJaintifiFs  and  Crawford  §md  Dix^  whereby,  in  consideration 

t<f  protect  ^he  of  certain  monies  from  time  to  time  to  be  paid  by  the  piaintifiii  to  them, 

copyright  of  }|  ^^  agreed  that  the  copyright  of  and  in  the  several  literary  works, 

the  assignee  01  **  ^  •  *    »  ^ 

the  author,  and  all  profit^  &c.  to  arise  from  printing  and  vending  the  samey  should 
p^e?rf  thItTt  ^^^  to  And  be  vested  in  the  plaintiffs.  That  in  performance  of  the 
the  time  of  the  gaid  agreement,  the  plaintifls  did  from  time  to  tinae  in  the  years  1838, 
^Iro^  wuTo^t    1839,  and    1840,  pay  unto  the  said  Goorffe  Crawford  and  Edward 

r°writin°"imd  ^P^"'^  ^^  ^^^^  *'''^  ®^  money,  amounting  in  the  whole  tQ»  &<^,  in 

the  assignee  consideration  of  their  copyright  of  -and  in  the  said  several  works;  and 

equitabk  t[ue^.  ^^^  ^"  ^^^^^  ^^  effectuate  and  carry  the  said  agreement  into  execution, 

This  Court  a  deed  or  instrument  in  writing,  bearing  date  the  22d  of  April   1810, 

^9x^  a  pei^ls-  ^^  ^^^^  ^^^  executed  by  and  between  Crawford  amd  Dix  of  the  one 

'**th  ^to  ^^^  ^^^  *°^  *^®  plaintiffs  of  the  other  part,  whereby  the  copyright  of  and 

fringe  lie  co-  in  each  and  every  of  the  said  works  herein  before  mentioned   were 

pyright,  given 

after  he  bad 

parted  with  his  equitable  title  for  yalnable  consideration,  and  it  had  appeared  upon  iho 

title-page  of  his  work  that  it  was  printed  for  the  equitable  assignee  of  the  copyright. 


CASES  IN  THE  ROLLS. 


267 


•« 


u 


Bjisigned  by  Crawford  and  Dix  for  the  confliderations  aferesaidy  to  tbe    May  1840. 
plaintiffs,  in  virtue  of  which  the  copyright  of  and  in  the  said  several 
worka^  and  all  profits,  benefits,  and  advantages  to  arise  from  print- 
ing and  vending  the  same,  became  and  were  legally  vested  in,  and  now 
belonged  to  the  plaint iffii. 

That  the  copyright  in  tbe  said  several  works  was  still  subsisting  and  un- 
expired ;  and  that  by  virtue  of  the  several  acts  of  parliament  now  in  force 
in  Ireland,  the  plaintiffi  alone  had  the  sole  and  exclusive  right  of  printnig 
and  reprinting  the  said  several  works ;  and  that  no  consent  in  writing 
or  otherwise  bad  been  given  by  the  plaintilliB  or  either  of  them,  autho- 
rising  any  person  or  persons  to  print  or  reprint,  or  cause  to  be  prtated 
or  reprinted  the  said  several  works,  or  any  parts  or  part  of  then,  or  any 
of  them.  The  plaintiffs  further  stated  that  no  consent  in  writing  or 
otherwise  had  been  gtven  by  Crawford  and  Dix,  or  either  of  theas,  an- 
ihorking  any  person  or  persons  to  print  or  reprint,  k/o, ;  and  that  the 
plaintiffs  well  hoped  they  should  have  been  permitted  to  print,  pub- 
lish, and  sell,  he  without  molestation. 

That  the  defendant  had  lately  caused  to  be  printed,  and  on  or  about  tbe 
4ih  of  April  1840,  for  the  first  time,  published,  and  had  since  caused  to 
be  exposed  for  sale^  and  had  sold,  and  caused  to  be  sold,  divers  copies 
of  a  certain  book,  entitled,  **  Registry  Cases,  comprising  all  the  pub- 
**  lished,  and  many  of  the  recent  unpnblisbed  Decisions  in  Ireland; 
*'  respecting  the  Registration  of  Voters,  under  tbe  Irish  Reform  Act, 
**and  10th  6r.  4,  a  8;  with  an  Appendix,'containing,  in  full,  the  above 
Statutes,  and  the  Provisions  of  all  the  Stamp  Acts  relating  to  Instm- 
menta  required  to  be  produced  at  Registry.  By  ThoflMs  Welsh,  Esq., 
*'  Barrister  at-  Law."  That  a  great  part  of  the  kst-raentioned  book 
had  been  eopied  and  pirated  by  the  defendant,  without  the  consent  of 
the  plaintiffs  or  of  any  person  duly  authorised,  from  the  several  works 
before-mentioned,  the  copyright  of  which  was  vested  in  the  plaintiifii. 

That  the  book  so  printed  and  published  by  the  defendant  consisted  in 
the  whole  of  885  pages,  exclusive  of  the  Title-page,  Preface,  Appendix, 
and  Table  of  Cases,  and  contained  94  reports*  or  statements  of  legal 
caaes  judicially  decided.  That  37  pages  of  the  said  285  pages  had  been 
copied  /rom,  or  composed  and  made  up  of  parts  of  the  said  several 
works,  the  copyright  of  which  was  so  vested  in  the  plaintiffa ;  and  that 
23  of  the  said  94  reports  or  statements  of  cases  had  been  copied  from 
the  plaintiffs'  said  several  books,  with  some  trifling  alterations,  which, 
the  plaintifia  charged,  were  unimportant  and  colorable  only ;  and  the 
plauntiffs  further  charged,  that  the  23  cases  so  copied  or  taken  from 
their  said  several  books  were  not  fiiirly  abridged  in  the  said  book 
or  work  so  printed  and  published  by  the  defendant.  That  tbe  Mlowing 
parts  of  the  defendant's  book  had  been  copied,  transcribed,  or  taken 

•  i,  r.  Principal  ca«ea  in  the  text ;  there  were,  however,  five  or  six-and-tw«nty  other 
ca«e9  giren  in  the  notes. — See  po9t,  p.  274, 
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from  the  said  several  works,  the  copyright  of  which  was  vested  in  the 
plaintiff's  :  that  is  to  say,  one  page,  containing  the  case  of  In  re  Garrett^ 
one  page,   containing  the  case  In  re  Baily  ;  two  pages,  containing  the 
case  In  re  Colles  ;  one  page  and  a-halF,  containing  the  case  In  re  Dow' 
ling  ;  two  pages,  containing  the  case  of  Regina  v.  Lennon  ;  one  page 
and  a- half,  containing  the  case  In  re  Oltiweli;  two  pages,  containing  an 
Anonymous  case ;  all  of  which  said  several  cases  had  been  copied,  tran- 
scribed, or  taken  from  the  said  first  volume  of  the  said  work  entitled, 
'<  Abridged  Notes  of  Cases,*'  &c. ;  also  the  following  pages  an()  cases 
from  the  first  and  second  parts  of  the  said  work  entitled,  '*  Reports  of 
'<  Cases  argued  and  ruled  on  the  Circuits  in  Ireland  ;**  that  is  to  say,  one 
page,  containing  the  case  In  re  Casnan  ;  one  page  and  a* half,  containing 
the  case  In  re  Bergin ;  one  page  and  a-half,  containing  the  case  In  re 
Armstrong  ;  one  page  and  a-half,  containing  the  case  In  re  Maurice  Far- 
reli;  one  page,  containing  the  case  In  re  Cooke  ;  one  page,  contaiaing  the 
case  In  re  Bingham  ;  one  page,  containing  the  case  In  re  Duigan  ;  one 
page,  containing  the  case  In  re  WtUson  ;  one  page,  containing  the  case  In 
re  Druiti;  two  and  a*half  pages,  containing  the  case  In  re  Neaie;  one 
page  and  a-half,  containing  the  case  In  re  M^Cann;  seven  pages,  con- 
taining  the  case  In  re  Ayhoard;  one  page,  containing  the  case  In  re 
Abin;  half  a  page,  containing  the  case  In  re  Foster ;  two  pages,  con- 
taining the  case  In  re  Taylor;  and  three  pages,  containing  the  case  In 
re  Barber  ; — making  altogether  23  cases,  and  37  pages.* 

That  in  the  said  work  entitled  "  Abridged  Notes  of  Cases,"  &&,  were 
contained  notes  of  cases,  entitled,  "  Points  ruled  by  Dohbhty,  C.  J^  at 
*'  the  Queen's  County  Summer  Assises  of  1835,"  which  said  notes  are  con- 
tained in  four  pages  of  the  said  work,  viz.,  pages  509, 510,  511,  and  512; 
and  that  all  the  material  and  substantial  parts  thereofhad  been  extracted 
and  transcribed  into  pages  23,  73,  1 13,  128, 167, 226, 27 1,  and  283  of  the 
defendant's  book.  That  the  said  defendant  had  sold,  or  caused  to  be  sold, 
great  numbers  of  copies  of  his  said  book,  and  had,  as  the  plaintiffs  believed, 
received  large  sums  of  money  in  respect  of  such  sales,  and  that  largo  sums 
of  money  were  still  due  to  him  in  respect  of  such  sales.  That  the  copy- 
right of  the  several  works  so  vested  in  the  plaintiff^  had  been  pirated, 
and  infringed  by  the  conduct  of  the  defendant ;  and  that  many  persons, 
who  were  or  might  be  employed  or  interested  in  or  about  the  registra- 
tion of  voters  for  Members  to  serve  in  Parliament,  had  been  and  would 
be  induced  to  abstain  from  purchasing  the  plaintiffs'  books  by  reason  of 
the  publication  and  sale  of  the  defendant's  ;  and  that  the  publication  and 
sale  of  the  defendant's  book  had  caused,  and  was  likely  to  cause,  great  loss 
and  damage  to  the  plaintiffs,  and  injured  the  sale  of  the  said  works,  the 
copyright  of  which  was  so  vested  in  the  plaintiffs,  and  tended  to  deprive 


•  In  the  above  statement  the  Reporter  has,  for  the  sake  of  brevity,  departed  a  little 
from  the  form  of  the  pleading,  in  which  each  case  wai*  severally  referred  to  the  volumt? 
or  part  of  Crn»'Jord  and  DU  from  which  it  had  been  extracted. 
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the  plaintiffs  of  ihe  benefit  of  their  mid  copyright,  and  of  the  profits, 
emoluments,  and  advantages  they  should  otherwise  have  derived,  and 
should  have  afterwards  derived  therefrom. 

That  for  some  short  time  after  the  pablication  of  the  defendant's 
book, — ^that  is  to  say  until  about  the  I4th  of  April  1840, — the  plaintiffs 
were  not,  nor  was  either  of  them,  aware  of  the  nature  and  contents  of  the 
said  book ;  but  as  soon  as  they,  or  either  of  them,  became  aware  that 
parts  of  the  said  book  were  copied,  transcribed,  or  taken  from  the  said 
-works,  the  copyright  of  which  belonged  to  tliem,  they  in;n:ediately 
comjdained  of  the  said  piracy,  and  wrote  and  sent  to  the  said  defendant 
a  letter  in  the  words  or  to  the  effect  following:—"  21,  College  green, 
**  15th  April  1840.  Sir,  inasmuch  as  you  have  cause  to  be  printed  and 
''pablished  a  collection  of  reports  of  decisions  of  the  Judges  upon 
** points  connected  with  the  registry  of  voters  in  Ireland;  and  as  many 
**  of  the  reports  so  printed  and  published  have  been  extracted  from  the 
'*  reports  of  Messrs,  Crawford  and  Dix  (the  copyright  of  which  is 
**  vested  in  us),  without  our  leave  or  permission  :  take  notice  that  you 
*'  are  hereby  cautioned  not  to  sell,  or  allow  to  be  suld,  any  copy  or  copies 
^  of  the  work  so  printed  and  published  by  your  authority  as  aforesaid ; 
^*  and  that  in  case  you  shall  sell  or  allow  to  be  sold  any  copy  or  copies 
*^  of  the  said  work,  this  notice  shall  be  used  for  the  purpose  of  charging 
**  you  with  the  costs  of  any  proceeding  or  proceedings  which  we  shall 

institute  or  cause  to  be  instituted  against  yon  for  such  printing  and 

publication,  or  sale,  as  aforesaid. — We  are,  Sir,  your  obedient  servants, 
^  Hodges  and  Smith.    To  Thomas  Welsh,  Esq." 

That  on  the  22d  of  April  184(0,  they  gave  instructions  to  their 
solicitor  to  take  proceedings  for  their  relief  in  the  premises ;  and  that 
on  the  2dd  of  April  ISIsO,  they  commenced  an  action  at  law  against 
tbe  said  defendant  in  her  Majesty's  Court  of  Queen's  Bench  in  Ireland, 
for  the  purpose  of  recovering  compensation  from  the  said  defendant  for 
tbe  damage  they  sustained  by  the  said  piracy  and  infringement  of  their 
copyright,  which  said  action  was  still  depending ;  and  as  evidence  thereof, 
tbe  plaintiffs  shewed  that  they  had  caused  to  be  issued  out  of  the  said 
Court,  her  Majesty's  writ  of  capias  ad  respondendum,  at  the  suit  of 
tbe  plaintiffs  against  the  said  defendant,  tested  the  15th  day  of  April, 
in  the  third  year  of  the  reign  of  her  present  Majesty,  whereby  the 
said  defendant  was  required  to  appear  to  the  said  action  on  the  27th 
day  of  April,  instant ;  and  that  the  said  writ  was  duly  served  on  the 
said  defendant  on  the  23d  April  1840. 

And  as  evidence  that  the  said  several  cases  herein  before  mentioned 
had  been  respectively  copied,  transcribed,  or  taken  from  the  said  several 
works,  the  copyright  of  which  was  vested  in  the  plaintifis ;  the  plaintiffs 
charged  that  at  the  conclusion  of  each  and  every  of  the  said  several  cases 
in  the  defendant's  said  book,  tiiere  was  a  reference  to  the  page  in  the 
plaintiffs*  said  books,  which  contained  a  case,  or  commencement  of  a 
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May  1840.  case,  snbstaniuilly  and  in  all  material  respects  tlie  fane  a«  the  case  so 
given  in  the  defendant's  book ;  and  the.  plaintiffs  further  referred  to  the 
title- page  of  the  defendant's  said  book,  whereby  it  was  stated  to  comprisie 
all  the  published Medsions  in  Ireland  respecting  the  registration  of  vuters 
under  the  Irish  Reform  Act,  and  10th  G^.  4,  c.  8b 

That  the  defendant  never  did  at  any  time,  previonsly  to  the  puUicatioir 
of  his  said  book  or  work,  acquaint  the  plaintiffs  or  either  of  them  with 
his  intention  of  printing  and  publishing  the  said  several  cases  before 
mentioned,  or  any  of  them,  althoogfa  all  and  every  of  the  said  works, 
the  copyright  of  which  was  vested  in  the  plaintiffs,  were  and  was  iip<Ni 
the  title-pages  thereof,  respectively  advertised  and  stated  to  have  besn 
printed  for  the  plaintiffs,  whereof  the  defendant  had  notice.  That  the 
defendant  had  caused  his  said  book  to  be  printed  and  published,  as  the 
plaintiffs  had  heard  and  believed,  at  his  own  expense,  in  order  to  soil 
and  dispose  of  the  same  for  his  own  benefit,  and  thereby  deprive  the 
plaintiffi  of  the  benefit  and  advantage  of  their  copyright,  £kc  ;  and  the 
plaintiffs  referred  to  the  title-page  of  the  defendant's  said  book,  wherein 
it  was  stated  that  the  defendant  was  the  author,  and  that  it  was  printed 
for  the  author  by  Pettigrew  and  Oulton,  S6  Dame-street ;  which  said 
Pettigrew  and  Oulton  had  been  and  were,  as  the  plaintiffs  believed,  the 
agents  of  the  defendant  for  the  printing,  publication,  and  sale  of  the  said 
book ;  and  as  evidence  thereof  the  plaintiffs  stated,  that  on  the  Sdtli  of 
April  1840,  a  copy  of  the  defendant's  said  book  or  work  had  been 
purchased  by  John  Barry,  by  the  directions  of  the  plaintiffs,  at  the  shop  of 
the  said  Pettigrew  and  Oulton.  That  the  defendant  had,  as  the  plaintiffs 
believed,  sold  and  disposed  of  a  great  number  of  copies  of  his  said  book 
to  different  booksellers  in  Ireland  to  sell  for  his  benefit ;  and  that  since 
the  assignment  of  the  copyright  in  the  said  first  mentioned  works  to 
the  plaintiffs,  the  said  book  or  work  so  printed  and  published  by  the 
defendant  had  continued  to  be  sold,  and  was  sold,  at  the  shop  of  the 
said  Pettigrew  and  Oulton. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  account  for 
and  pay  to  the  plaintiffs  all  such  gains  and  profits  as  had  accrued  or 
arisen,  or  had  been  or  might  be  got  in  and  received  by  him,  or  by  any 
person  in  trutt  for  him  or  for  his  use,  by  the  printing,  publication,  and 
sale  of  the  said  work  so  printed  and  published  by  him  as  afbrenid ; 
and  that  he  should  be  ordered  and  decreed  to  deliver  op  to  the  plaintift 
all  copies  of  his  said  work  which  were  now  in  his  custody  or  power; 
and  for  an  injunction  to  restrain  the  further  sale  or  other  disposal  of 
the  said  work ;  and  for  the  costs  of  this  suit,  he, ;  the  plainUffs  watring 
all  penalties. 

The  defendant  by  his  affidavit  admitted,  that  he  was  the  author  of  the 
said  book  in  the  plaintiffs'  affidavit  mentioned,  and  that  he  had  pnUiahed 
and  sold,  and  caused  to  be  sold,  the  said  book  or  work.  That  his  object 
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Mid  intention  in  pttblt«liing  tlie  said  work  was,  that  it  should  contain    May    1840. 

in  a  Boocinct  fbnn,  felie  existing  registry  law  in  Ireland.      That  he 

intended  by  compiling  and  arranging  all  the  existing  decisions  upon  the 

sobjecty  not  merely  to  set  forth  that  snch  cases  were  decided,  bat  by 

contrasting  and  collating  them  with  other  cases  and  decisionSyand  affixing 

■Qcfa  notes  as  he  thought  necessary,  to  shew  how  the  law  really  stood 

apon  authority.    Tliat  he  had  pursued  this  intention ;  and  that  in  his 

said  work  he  had  set  forth,  as  he  believed,  the  existing  state  of  the 

registry  laws  in  Ireland,  ao  as  to  enaUe  any  penon  interested  in  the 

snbjeet  to  ascertain  without  difficulty,  whether  any  point  he  might  have 

occasion  to  consider  had  been  the  subject  of  judicial  decision,  and  if  so, 

whether  the  deetsiom  upon  it  were  uniform  or  contradictory.    That 

whenerer  it  was  necessary  to  append  to  any  case  iieSes  or  obserration 

for  the  purpose  of  either  referring  to  other  cases,  or  of  elncidating  the 

sabject,  the  depenent  always  appended  such  note ;  and  that  whercTer  he 

left  any  case  or  cases  without  noteor  remark,  it  was  because  he  believed 

liiat  eucli  caae  or  cases  had  not  been  overruled  or  questioned,  and  that 

the  same  contained  within  itself  or  themselves  the  present  state  of  the 

registry  law  in  Ireland  as  it  stands  upon  judicial  decision. 

That  his  purpose  in  publishing  the  said  book  was  fw  the  ease  and 
convenience  of  practitioners  in  registry  cases,  and  to  draw  the  attention 
of  professiofmi  men  and  of  the  public  to  the  anomalies  existing  under 
the  registry  laws  as  they  at  present  stand  upon  the  acts  of  parliament, 
and  the  conflicting  judicial  decisions  made  thereon ;  and  that  he  then 
and  still  believed  that  any  work  which  classified  and  arranged  materials 
oo  scattered  as  the  registry  decisions  were,  would  be  productive  of  many 
nnd  most  useful  results  to  the  public  as  well  as  to  the  legal  profession. 
That  he  never  intended  to  deprive  the  pUintiffi^  or  any  other  persons, 
of  any  profit  or  advantage  tliey  might  have  from  CrawJbnTs  and  Dv^s 
Mtporii;  and  that  in  no  instance  did  he  use  a  colorable  abridgement, 
or  otherwise  set  forth  any  case  in  a  manner  to  conceal  an  unlawful  or 
nafair  intention.  That  it  was  not  with  the  expectation  of  pecuniary 
gain  that  he  nndertook  the  preparation  of  his  said  book ;  but  believing 
it  to  be  a  legitimate  undertaking  for  a  barrister,  and  likely  to  be  of 
pabKc  utility.  That  he  understood  and  submitted  it  had  been  a  practice 
at  all  times  recognised,  to  extract  cases  from  general  law  reports,  as 
srell  as  particular  acts  of  pariiament,  in  order  to  illustrate  any  particular 
wnhjeet  of  law;  and  that  snch  usage  was  essential  to  public  utility, 
nnd  the  advancement  of  Ifgid  knowledge.  That  it  was  well  known 
to  the  members  of  the  Bar,  as  deponent  believed,  that  ratay  of  the 
cases  in  Cruu:fijTdt  and  DixM  RepwiM,  were  not  reported  or  pre* 
pared  by  them,  but  by  other  gentlemen,  by  whom  they  were  given  to 
Crawfiurd  and  Dix  for  the  sake  of  public  utility,  and  not  for  their  own 
benefit ;  bat  how,  or  in  what  manner  the  said  cases  were  given,  or 
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bow  the  said  Crawford  and  Dix  became  tbe  aothorft  of^  or  obtained  tlie 
copyright  in  tbe  same  was  anknown  to  tliis  deponent,  and  was  not  dis- 
closed in  the  pbuntiffs*  affidavit.     That  some  of  the  cases  in  tbe  said 
reports  of  Crawford  and  Dix  were  professedly  given  ex  rekUione;  and 
that  to  the  first  case  in  the  second  part  of  the  said  reports  of  Cam  on 
ike  CircuiU,  tbe  following  note  was  appended  :«-*'  Reports  of  this  and 
'^  the  following  sixty-three  cases  (ending  with  that  of  Rex  v.  Conyng' 
**  ham)  are  contained  in  the  first  edition  of  Mr.  Hayes'  Di^eti  of  the 
"  Criminal  Law  of  Ireland;  bot  they  are  now,  at  the  desire  of  Mr. 
**  Hayes,  repoblished  in  this  collection,  in  order  that  in  the  second 
^'edition  of  that  work,  they   may  be  referred  to  withoat  being  em- 
''  bodied  therein."       That   Crawforde  and  Dix  9  said  CiteuU  Cam 
purported  to  include  cases  oocnrring  upon  all  the  six  Circuits ;  but  that 
Crawford  attended  upon  the  Home  Circuit  only,  and  Dix  upon  liie 
North-EIast  Circuit  only ;  and  that  it  did  not  appear  from  the  plaintifls' 
affidavit  how  the  said  Crawford  and  Dix  became  the  authors  of  tke 
cases  occurring  upon  the  other  four  Circuits,  or  were  entitled  to  any 
property  or  copyright  therein*     That  the  cases  In  re  Farrell,  and 
In  re  Aylward^  by  the  plaintiffiB  mentioned,  were  given  by  Crawford 
and  Dix  as  cases  from  tbe  Leinster  Circoit.     That  their  said  Reports 
contain    in  the  whole  768  cases,    and  that    the   plaintiffii  had  not 
alleged  that  more  than  23  of  them  were  contained  in  deponent's  said 
book* 
That  the  only  case  that  was  verbatim  the  same  as  in  the  Report  of 
Crawford  and  Dix  was  the  case  In  re  Abin^  which  deponent  admitted 
he  had  copied  from  the  Report  of  Crauford  and  Dix^  but  utterly  denied 
that  he  had  done  so  with  any  piratical  intention.     That  he  had  done  so 
with  the  purpose  (which,  as  he  submitted,  was  fully  explained  in  his 
note  to  the  said  case)  of  shewing  that  it  could  not  be  considered  as  con- 
cluding the  question  to  which  it  related,  by  contrasting  it  with  other 
and  contrary  decisions.  That  Crawford  and  Diais  Report  of  the  case  In 
re  Armstrong  omitted  a  decision  in  that  case  which  was  opposed  to  tke 
decision  In  re  Abin ;  and  that  as  deponent  had  procured  the  full  and 
accurate  report  of  Armstrongs  case,  contained  in  his  said  book,  he  was 
anxious  that  a  full  report  of  Abin*s  case  should  appear  in  contrast  widi 
it,  that  the  contradiction  between  the  two  decisions  might  be  manifest. 
That  the  case  In  re  Aylward^  occurred  at  Waterford,  which  is  not  npon 
the  Circuit  of  either  Crawford  or  Dix,  and  was  reported  by  them  ex 
relatione.    That  their  Report  of  Af  r.  Justice  Perrin's  judgment  in  that 
case  was,  as  deponent  had  heard  and  believed,  a  reprint  from  a  Cork 
newspaper  called  The  Southern  Reporter ;  that  deponent  had  seen  the 
number  of  the  said  paper,  dated  the  19th  of  October  18S9,  in  which 
said  Report  appeared,  and  also  a  paper  writing  in  the  hand- writing  of 
Mr.  Justice  Pbrrin,  indicating  some  necessary  corrections  of  the  said 
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newspaper  report.  That,  as  deponent  had  heard  and  believed,  Mr.  if^y  1840 
Justice  Pekrin  wad  applied  to  for  t'he  notes  of  his  said  judgment,  not 
only  by  Messrs.  Crawford  and  Dix,  but  also  by  Mr.  Alcock,  who  was 
In  the  habit  of  editing  registry  cases ;  and  that  the  said  learned  Jadge 
furnished  his  notes  accordingly,  and  at  the  same  time  directed  th«it  they 
should  be  freely  communicated  to  any  gentleman  engaged  in  such  pub- 
lications. That  Crawford* $  and  Dix*s  report  of  the  case  appeared  to- 
be  an  exact  reprint  of  the  newspaper  statement,  with  such  alterations' 
only  as  were  indicated  by  the  note  of  the  learned  Judge. 

That  it  was  not  true,  as  alleged  in  the  plaintiffs*  affidavit,  that  no- 
consent  in  writing  or  otherwise  had  been  given  by  the  said  Crawford  or 
DiXy  or  either  of  them,  authorising  any  person  to  print,  reprint,  or 
cause  to  be  printed  or  reprinted,  the  said  therein-befiure-mentioned 
several  works,  or  any  part  thereof;  on  the  contrary,  deponent  stated, 
Cliat  on  or  about  the  1st  of  February  then  last  past,  and  long  before  tlie 
publication  of  deponent's  said  book,  deponent  met  Crawford  and  Dix 
walking  in  Grafton-street,  &c  &c. —  [The  affidavit  here  stated  minutely 
ibo  conversation  which  ensued,  in  the  course  of  which  the  deponent 
received,  as  he  supposed,  a  distin«:t  license  from  Messrs.  Crawford  and 
IHxy  "  to  use  as  he  pleased  any  cases  reported  by  them  ;*'  also  a  subse- 
quent conversation  between  deponent  and  Mr.  Dix^  tending  to  shew 
the  correctness  of  deponent's  impression  of  the  effect  of  the  previous 
conversation.] <*That  deponents  application  to  Crawford  and  Dix  was 
not  in  consequence  of  his  supposing  that  he  was  bound  by  law  to  obtain 
or  ask  their  sanction,  but  was  intended  merely  as  a  matter  of  courtesy 
towards  professional  brethren. 

Meurs.  Crauford  and  Dix  made  a  joint  affidavit,  in  which  they 
deposed  that  their  contract  with  the  plaintiffs,  respecting  the  said 
several  books  of  reports  in  the  plaintifi^*  affidavit  mentioned,  was 
truly  stated  in  the  said  affidavit;  that  deponents  had  received  the  said 
several  sums  of  money,  &c. ;  and,  as  they  believed,  that  the  said  several 
books  of  reports  had  been  printed  and  published  at  the  expense  of  the 
plaintiffs  exclusively.  They  admitted  the  defendant's  statement  respecfr^ 
ing  the  cases  reported  by  them  ex  relation^  but  said  that  all  the  manu- 
scripts and  notes  of  the  said  several  crises  had  been  given  by  the  respect- 
ive owners  tbeaeof  to  deponents  for  their  use  and  benefit  absolutely. 
That  they  had  expended  ftiuch  time  and  labour  in  making  up  and  pre- 
paring for  publication  the  said  reports  ex  relatione ;  and  that  part  of  the 
money  paid  by  Hodges  and  Smith  to  these  deponents  was  in  considera- 
tion of  the  assignment  by  these  deponents  to  the  said  Hodges  and  Smith 
of  the  copyright  in  the  said  several  cases  so  reported  ex  relatione. 

They  further  admitted  their  meeting  with  the  defendant  in  Grafton* 
street,  on  or  about  the  1st  of  February,  and  that  a  conversation  ensued 
respecting  the  work,  upon  which  the  defendant  mentioned  that  he  was 
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May  1840.  then  engaged.  Bot  they  positively  denied  that  they  had  given  or  in- 
tended to  give  any  sach  license  as  the  defendant  supposed ;  and  said 
that  they  were  under  the  impression  that  the  defendant's  work  was  to 
be  a  Treatise  on  the  Law  of  Registry  in  Ireland,  in  which  it  would  be 
necessary  to  advert  to  and  observe  apon  the  several  reported  decisions 
on  the  subject ;  and  that  if  they  had  been  fully  apprised  of  the  nature  of 
the  defendant's  intended  publication^  they  should  have  referred  him  to 
the  plaintiffs,  to  whom  the  copyright  belonged.  They  further  stated 
that  the  defendant  had,  in  the  manner  in  the  plaintiffs'  said  affidavit 
mentioned,  extracted  or  taken  out  of  the  said  several  books  of  reports 
edited  by  the  deponents  every  case  relating  to  the  registry  of  voters  fur 
the  election  of  Members  to  serve  in  Parliament,  therein  contained ;  and 
that,  as  they  verily  believed,  the  said  defendant  had,  by  so  doing,  grestly 
injured  and  lessened  the  sale  of  the  said  reports  so  edited  by  the  depo- 
nents, as  they  were  informed  and  believed  that  many  persons  purchased 
the  said  reports  solely  on  account  of  the  cases  therein  conUuned  respect* 
ing  the  registry  of  voters. 


Mr.  Blackburne,  Q.  C,  on  behalf  of  the  plain tifls,  now  moved  for  an 
injuction  to  restrain  the  defendant  and  his  agents,  ftc,  from  selling  or 
otherwise  disposing  of  any  copies  or  copy  of  his  said  work  entitled 
**  Registry  Cases,"  &c.* 

There  can  be  no  donbt  that  there  is  copyright  in  Law  Reports  as  well 


*  For  the  reader  who  may  not  have  seen  a  copy  of  the  book  which  was  the  enbject  of 
eomplaint  in  this  cause,  it  may  be  proper  to  state,  by  way  of  explanation,  that  it 
appeared  to  be  nothing  more  than  a  volume  of  Reports  confined  exclusively  to  Begistiy 
Cases,  which  were  collected  and  arrangied  in  the  volume  according  to  their  sabjeetB, 
with  occasional  Notes  by  the  Editor.  The  book  contained  in  all,  190  reports  of  easts, 
more  than  100  of  which  appeared  to  be  only  restatements  of  cases  previously  reported  by 
other  persons,  whose  Reports  were  referred  to  at  the  end  of  each  such  statement.  In 
short,  the  book  contained,  as  its  title-page  announced,  ^*  All  the  published,  and  many 
*'  of  the  recent  unpublished  Decisions  in  Ireland,  respecting  the  Registration  of  Voters." 
In  some  instances,  the  restatements  wer«  mere  repetitions  of  the  origina]  reports;  but 
generally,  the  restatement  adopted  a  different  phraseology,  though  it  adhered  strictly 
to  the  substance  of  the  feport,  and  very  often  to  its  general  form  and  method  also.  Of 
the  cases  mentioned  in  the  plaintiffM*  affidavit,  the  two  following,  as  they  appeared  in 
the  original  Reports  and  in  the  defendant's  book,  have  been  takAi  at  random:— 


Craw/ord  and  Dix^s  Circuit  Cases,  p,  220. 

Coram  Johnson,  J. 

In  re  Cook  a  • 

Farty  cUiming  to  register  hit  vote  m  a  £M  free- 
holder, appeared  at  the  8ee«ions,  and  olTered  to 
take  the  oath  in  that  behalf,  but  gave  no  evi- 
dence of  qualification :  Heid,  not  entitled  to 
resiater. 


The  drfendanVs  Book,  p,  77. 
Corasi  JoBMSON,  Ji 

In  re  Cookb. 

A  £50  fieeholder  raottins  to  the  SesBioiia,  in  tk 
flist  Inntance  to  register  hie  vole,  it  boaad  to 
give  evldenoe  of  hia  qualification,  if  reqairad. 


This  WHS  an  appeal  from  the  decision  of        Appellant  had  served  notice  of  his  inten- 
the  Assistant  Barrister    who  had  refused    tion  to  register  as  a  fifty-pound  freeholder, 
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as  in  other  literary  prodactions;  and  that  a  volume  of  Law   Reporto    May  1S40. 
differs  from  ordinary  hooks  in  this,  that  each  part  of  the  rolame  which 
€9ontains  the  report  of  a  casO)  is  an  independent  and  entire  thing*  hay- 


Crawford  and  Dix's  Cireuii  Cases,  p,  220. 

to  register  the  clumsnt'f  vote.  It  ap- 
peared that  tbe  appellant  had  served  notice 
of  Intention  to  register  as  a  fifty-pound 
freeholder,  and  that  he  appeared  at  the 
Sessions,  and  claimed  to  he  registered,  of- 
fering to  take  and  suhsorihe  the  oath  in  that 
behatf  specified  hj  the  Statute  2  &  3  H^. 
4,  c.  88  ;  hut  that  he  did  not  produce  his 
title  deeds  J  or  any  other  evidence  in  proof 
of  his  qualification. 

9V,  G.  Kel'ffy  for  the  appellant. 

Bejection  affirmed  (a). 


{a)  Vide  In  re  Baifeg.  1  Crawf.&  Diz, 
Abr.  N.  C.  512,  where  it  was  held,  that 
a  fifty-pound  freeholder,  resorting  to  the 
Sessions  in  the  first  instance  for  the  pur- 
pose of  heing  registered,  must  establish  his 
clmhn  in  the  ordinary  manner,  and  that 
tbe  privilege  of  registering  upon  affidavit 
sJone,  is  confined  to  those  who  make  the 
proper  affidavit  before  a  Judge ;  it  would 
seem  that  the  Reform  Act  has,  in  some 
degree,  narrowed  the  privileges  of  fifty- 
pound  freeholders,  for  by  the  preceding 
Act,  10  a.  4,  c.  8,s.  25,  fifty-pound  free- 
holders were  enabled  to  register  by  taking, 
&e.  the  oath  in  the  achedule  thereto,  either 
h^ore  the  Assistant  Barrister  at  Sessions, 
or  in  any  of  the  superior  Courts,  or  be- 
fore a  Judjce   at  the  Assizes,  and  each 
sack  freeholder  was  thereupon  entitled  to 
receive  at  Sessions  his  certificate  of  re* 
gUtry. 


Ct aw/or d  and  Dtr'*  Cireuil  Cases,  p,  "JS. 

Coram  Tobrbks,  J. 

In  re  Watson. 

A.  and  B.  were  parfiien  in  ttade ;  A.  rrsided  in  a 
boote  which  comprised  a  warehouee,  in  which 
tbe  partnewMp  bnnineee  wan  carried  on  ;  the 
warehoosewaa  common  to  A.  and  B.,  bnt  the 
remainder  of  the  honee  waa  a<ed  by  A.  a»  a  re- 
•ideDce,and  bad  a  aeparate  entrance  need  by  A. 
Aod  family  only.  The  bonne  had  originally 
been  taken  by  B.,  who  pnt  A.  into  ponveeaion, 
and  tbe arranRement  between  A.  and  B.  waa, 
Chftt  the  former  nhovild  have  the  exclusive  oc> 
copatiofl  of  the  portion  of  the  boaae  occupied 
by  him  as  a  rcnidence ;  A  paid  no  rent  to  B.. 
but  the  errater  part  of  tne  farnitiire  in  tbe 
ftBsrtments  ocmpied  by  A.  were  his  f  A.'s)  pro- 
perty :  H^M^  that  A.  having  pmved  value,  was 
entitled  to  be  registered  as  a  £lO  householder. 

In  this  case  fte  appellant  claimed  to  be 
registered  as  a  ten-pound  householder  for 
the  borough  of  Carlow,  but  had  been  re- 
jected by  the  Assistant  Barrister|  upon  the 


The  defendant's  Book,  p.  77. 

and  appeared  at  the  Registry  Sessions  for 
that  purpose,  bnt  did  not  pn^iuce  his  title 
deeds,  or  offer  any  evidence  of  the  quality 
or  value  of  his  holding.  The  Assistant 
Barrister  had  rejected  him  upon  these 
grounds. 

Mr.  Justice  Johnson  concurring,  af- 
firmed the  rejection.  Craw,  ^  Dix.  Hep. 
220  {a). 


(a)  See  in  re  Baity^  last  page.  The 
96th  section  of  10  G,4,  entitled  a  £60 
freeholder  to  register  his  vote,  by  taking 
and  subscribing  the  oath  prescribed,  *^  ei- 
ther b^ore  the  Assistant  Barrister  at 
Quarter  Sessions ^  or  in  any  of  the  superior 
Law  Courts  of  Record  in  Dublin,  or  before 
a  Judge  at  the  Aasizes."  The  corres- 
ponding section  in  the  Reform  Act  (s.  46) 
omits  the  words  in  the  former  act,  **  either 
before  the  Assistant  Barrister  at  Quarter 
Sessions."  The  above  decision,  it  is  pre- 
sumed, was  grounded  upon  this  omission. 
See,  also.  In  re  Cassan,  ante,  p.  17,  title 
A^davit. 


The  defindunVs  Book,  p.  219. 
Coram  ToRREKS,  J. 
In  re  "Watson. 

Bxelnsive  oecn  nation  by  one  partner  of  portion  of 
a  house  which  formed  part  of  the  partnership 
concern,  and  tbe  rent  of  which  was  paid  ont  of 
the  funds  of  the  partnership,  constitutes  a 
claim  to  register  as  a  householder  ttoder  the 
Refoira  Act. 

The  appellant  had  claimed  to  be  regis- 
tered as  a  £10  householder  for  the  borough 
of  Carlow,  and  was  rejected  by  the  Aij- 
sistant  Barrister,  upon  the  ground  that  he 
was  not  sole  tenant  or  owner  of  the  premises 
in  respect  of  which  he  so  claimed.  The 
appellant  and  Crosthwaite  were  partners  in 
trade ;  appellant  resided  in  a  house,  which 
comprised  a  warehouse  or  shop,  in  which 
the  partnership  business  was  carried  on. 
The  warehouse  was  common  to  both  part- 
ners, but  the  remainder  of  the  house  was 
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ing  no  necessAry  connexion  with  the  parU  which  immediately  precede  or 
follow  it.  As  to  one  of  the  cases  mentioned  in  the  plaintiffs*  affidavit, 
viz.,  In  re  Abin,  Mr.  Welsh  admits  that  he  copied  it  verbatim  from 
Messrs.  Crawford  and  Dixs  Reports,  the  copyright  of  which  is  in  the 
plaintiff:^ ;  and  the  question  of  piracy  does  not  depend  upon  the  quantity 


Craw/ord  and  Dix*»  Circuit  Cases ^  p.  72. 

ground  that  be  wan  not  the  sole  tenant  or 
oiAner  of  the  premifieH,  in  respect  of  which 
he  claimed  to  register. 

It  appeared  that  the  claimant  and  one 
Crosthwaite  were  partners  in  trade  ;  that 
the  fDrmer  resided  in  a  house  which  com- 
prified  a  warehouse  or  shop,  in  which  ware- 
ikouse  the  partnership  business  was  car- 
ried on  ;  4hat  the  warehouse  wan  common 
to  both  partners,  but  that  the  remainder  of 
the  house  was  used  by  claimant  as  a  resi- 
dence, Crosthwaite  haying  a  distinct  and 
separate  residence  of  his  own  ;  and  that 
the  portion  of  the  house  in  the  occupation 
of  the  claimant,  being  the  premises  in  re- 
spect of  which  he  sought  to  register,  had 
a  separate  entrance,  which  was  made  use 
of  by  the  claimant  and  his  family  only. 

The  claimant  being  examined,  stated 
that  the  house  had  been  originally  taken 
by  Crosthwaite  as  sole  tenant  thereof;  that 
Kubsequently  Crosthwaite  put  him  (claim- 
ant) into  possession  of  the  part  of  the  house 
which  he  then  occupied,  but  for  which  he 
paid  no  rent  to  Crosthwaite  ;  that  the  rent 
of  the  house  was  paid  out  of  the  proceeds 
of  the  partnership  business,  and  that  the 
greaterpart  of  the  furniture  in  the  apart- 
ments occupied  by  the  claimant  were  his 
(claimant's)  property. 

ToRBENS,  J. — Might  not  Crosthwaite 
at  any  time  enter  upon  the  portion  of  the 
bouse  now  occupied  oy  the  claimant  ? 

The  claimant  stated  that  the  arrange- 
ment between  him  and  Crosthwaite  was, 
that  the  latter  should  not  have  the  right  of 
entry  upon  the  part  of  the  houst;  inhabited 
by  the  claimant  and  his  family. 

J.  Martten*  Q.  C,  for  the  claimant, 
contended,  that  under  the  statute  2  &  3 
H\  4,  c.  88,  s.  7,  the  claimant  was  enti- 
tled to  register ;  that  this  waa  not  a  case 
of  joint,  Jaut  one  of  exclusive  occupation, 
and  came  within  the  principle  upon  which 
Kearnen^s  case,  Ale.  Reg.  Ca.  23,  Was  de- 
rided. Couuse'  also  referred  to  Mol.  Elee. 
33,  nn.  31,  32,  33,  and  the  ca.sefl  therein 
collected. 

ToREENS,  J. — Here  there  is  a  private 
and  exclusive  entniuce ;  I  think  the  cir^ 
cnmstances  of  the  case  bring  it  within  the 
principle  which  ruled  Keameti*tt  case,  and 
thai  the  claimant  is  entitled  to  register. 


The  drfendanVa  Book,  p.  SIP. 

nsed  exclusively  by  appellant  as  a  resi- 
dence, having  a  separate  entrance,  of 
which  he  had  also  the  exclusive  use.  The 
house  had  been  taken  originally  by  Crosth- 
waite as  sole  tenant,  who  put  appellant 
into  possession  of  the  part  which  he  dien 
occupied,  but  for  whicn  he  paid  no  rent  to 
Crosthwaite,  the  rent  being  paid  out  of  the 
proceeds  of  the  partnership  business;  but 
the  greater  part  of  the  nimiture  of  the 
apartments  occupied  by  appellant  was  hw 
own  private  property.  The  arrangemcDt 
between  appellant  and  Crosthwaite  was, 
that  the  latter  should  not  have  tbe  right  of 
entry  upon  the  part  of  the  house  inhabited 
by  appellant  and  his  family. 

J.  iHartlev,  Q.  C,  for  the  appellant, 
contended  that  under  the7tfa  section  of  the 
Reform  Act  he  was  entitled  to  register; 
that  it  was  a  cise  of  exclusive  and  not  of 
joint  occupation,  and  came  within  the 
principle  in  Keame^*$  case,  Ale.  Re.  Ca. 
23  (a).  Counsel  also  cited  MoL  fi/ee. «. 
S3,  nn.31,  32,  33,  and  cases  there  col- 
lected. 

The  Court  decided  that  it  was  a  ease 
within  the  principle  of  K^arneff**  case,  and 
overruled  the  rejection.  Craw.  ^  Dix,  Rep. 
72. 

Order  of  rejection  reversed. 


(a)  Post—title,  Shop, 
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extracted.  Saunders  v,  Smii/t;  Bramicell  v.  Halcomb  (a).  But  the  de-  May  1840. 
fendant  ought  to  have  admitted  that  he  copied  the  twenty-three  cases — 
that  is  to  say,  every  single  case  in  Crawford  and  Dixs  Reports  relating 
to  the/egistry  of  voters :  be  has  expressly  given  every  one  of  them 
upon  the  authority  of  Messrs.  Cratrfords  and  Dixs  Reports ;  and  it 
must  be  manifest  to  the  Court  that  as  they  appear  in  the  defendant's 
book,  they  are  not  fair  abridgments,  but  substantially  reprints  of  the 
original  reports,  som^  of  which  were  published  only  a  few  months 
before.  The  alleged  license  from  Crawford  and  Dix  is  distinctly  nega- 
tived by  them ;  but  §ven  if  they  had  given  it,  it  must  have  been  vox  ei 
pneterea  nihily  for  they  had  no  authority  to  give  it.  We  di^cluim  the 
idea  of  imputing  to  Mr.  Welsh  dishonorable  intentions ;  but  we  submit 
that,  in  point  of  law,  this  is  a  clear  case  of  piracy^  and  that  the  injunc^ 
tion  ought  to  issue.  % 


Mr.  Monahan,  Q.  C,  and  Mr.  David  Lynchy  for  the  defendant. — 
The  statutes  for  the  protection  of  copyright  apply  only  to  authors  and 
their  legal  assignees;  and  a  legal  assignment  can  only  be  by  an  instru- 
ment in  writing.  Confessedly,  there  was  none  such  in  the  present  case 
until  after  the  publication  of  the  defendant's  book ;  and  the  subsequent 
assignment  cannot  injuriously  afFec^t  tlie  defendant  by  an  ex  post  facto 
operation.  Therefore,  even  though  it  should  be  conceded  that  Messrs. 
Crawford  and  Dix  (if  the  complainants)  would,  as  authors,  be  entitled 
to  the  injunction  now  sought,  the  plaintiffs  do  not  shew  any  legal  right  as 
Hsuignees,  and  this  Court  exercises  its  jurisdiction  only  for  the  purpose 
«»f  better  enforcing  the  legal  right.  Power  v,  lValker(b);  Clementi  v, 
IVtUker  (<r) ;  Rundell  v.  Murray  (d)  ;  Saunders  v.  Smith  («).  But  the 
title  of  Crawford  and  Dix  is  by  no  means  clear ;  at  least  as  to  four  of 
the  cases  mentioned  in  the  plaintiffs*  affidavit,  it  is  plain  that  Crawford 
and  Dix  had  not  any  title  to  assign.  Three  of  them  are  expressly  given 
ex  relatione.  As  to  these,  it  could  not  be  contended  that  Crawford  and 
Dix  had  the  copyright  as  the  authors ;  and  it  is  not  pretended  that  they 
bad  it  as  the  legtd  assignees  by  an  instrument  in  writing.  As  to  the 
fourth  case  adverted  to,  viz.,  In  re  Aylward,  it  now  stands  admitted 
that  it  is  a  mere  reprint  of  a  newspaper  statement,  and  there  could 
not  be  any  pretext  for  saying  that  Crawford  and  Dix  had  any  copyright 
in  it.  They  admit  that  they  occasionally  gave  cases  ex  relatione,  and 
that  ihc^y  have  copied  into  their  Reports  from  Hayes*  Criminal  Law  no 
less  than  sixty-three  reports  of  cases  of  which  they  were  not  the  authors; 
and  from  all  that  appears,  there  may  not  be  a  single  one  of  the  reported 


(a)  3  My.&  Cr.  737.  (0  4  Campb.9;  3  M.&  Sel.  7. 

((•)  2  B.  &  Cress.  861.  (c)  Jacob,  311. 

(« ;  3  My.  &  Cr.  728,  735. 
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cases  mentioned  in  the  pl.iintifFa*  affidavit  in  wliicli  Crawford  and  Dix 
ever  had  any  right 

But  is  this  a  case  of  piracy  at  all  ?     That  qa<'stion  resolves   itself 
into — what  were  the  defendant's  intentions,  and  to  what  end  did  he 
make  the  extracts  complained  of?  What  was  the  subject  of  the  extracts, 
and  what  proportion  do  they  bear  to  the  work  from  which  they  have 
been  taken,  and  to  the  work  in  which  they  now  appear  ?     Has,  or  has 
not,  the  defendant  used  Crawford  %  and  Dixs  cases  *'  in  the  fair  exercise 
'*  of  a  mental  operation,  deserving  the  character  of  an  original  work  ?*' 
As  to  the  intentions  of  Mr.  WtUh^  it  is  not  suggested  that  they  were 
different  from  what  he  has  sworn  them  to  have  been.     His  object  vrai' 
not  to  deck  himself  in  the  plumes  of  Crawford  arui  Dix^  nor  was  he 
actuated  by,  or  capable  of  the  sordid  desire  of  seising  the  fruit  of  their 
labours.     It  was  not  with  the  hope  or  thought  of  pecuniary  gain  that  he 
published  his  book,  but  with  the  intention  and  desire  of  doing  a  public 
good.     Considering  the  present  state  of  the  Registry  Law — the  con- 
flicting opinions  respecting  it -Its  vast  impoitance — there  can  be  do 
doubt  that  such  a  work  as  the  defendant's  was  greatly  needed,  and 
would  be  of  very  great  public  utility.  Carey  v.  Kear$Uy  (a).  Of  what  do 
the  plaintifis  complain  ?     The  Reports  of  Messrs.  Crawford  and  Dix 
contain  768  cases,  only  twenty-three  of  which  have  been  used  by  Mr. 
Wehh ;   and  for  the  reasons  already  stated,  the  question  must  be  limited 
to  nineteen  of  these.     Mr.    Welsh*s  book  contains  120  cases ;  and  for 
the  purposes  of  this  argument,  we  are  entitled  to  assume  that  he  had  an 
unquestionable  right  to  publish  all  of  thena,  except  the  nineteen  cases  of 
Crafrford  and  Dix*      Macklin  v;   Reddin(b);  Baify  r.   Taylor  {e). 
It   is  idle  to  say  that   WehKs  book   could   be  a  substitute  for  the 
Reports  of  Crawford  and  Dix,     Although   they  have  a  small  por- 
tion of  matter  in  common,  they  are  in  fact  almost  totally  different 
in   substance  and  effect.      The  plaintiffs*  publications  profess  to  be 
no  more  than  historical  accounts  of  proceedings  in  certain  Courts  of 
Justice — subjects  which  no  man  can  monopolize.     Matheweon  ▼.  JSoek" 
dale  (d).     The  defendant's  book  is  devoted  exclusively  to  the  investiga- 
tion of  a  particular  branch  of  the  law,  without  regard  to  the  history  of 
Courts  of  Justice.     He   has  collected  from  a  great  variety  of  works, 
which  could  not  be  obtained  without  much  trouble  and  heavy  cost,  all 
the  cases  upon  a  particular  subject,  and  has  added  to  them  a  considerable 
number  of  cases  never  before  published.     All  these  are  classified  and 
arranged  in  his  work  under  the  several  heads  to  which  they  properly 
belong ;  and  critical  notes  (which,  if  collected  together,  would  form  a 
considerable  portion  of  the  volume)  are  appended  to  them,  whererer  it 


(<i)  4E8p.  N.  P.  C.  168. 
(c)  Tarolyn,  297. 


(b)  Ambler,  694. 
(rf)  12  Vw.  273. 
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appeared  to  the  Ittarned  Edit(»r  that  such  assintance  was  at  all  necessary 
or  desirable.  WlnUingham  v.  WooUr  (a).  His  work  is  to  all  intents 
and  purposes  a  treatise,  and  is  as  effectnally  the  product  of  **  a  fair  ex- 
ercise of  a  mental  operation,  deser?ing  the  character  of  an  original 
work,"  and  Incomparably  more  satisfactory  and  useful  to  the  public^ 
than  it  could  have  been,  if  the  cases  had  been  broken  up  and  fused  into 
the  form  of  an  essay.  WUkins  v.  Aikins  (b).  It  is  also  to  be  observed 
that  the  caiibs  hare  not  been  taken  verbatim^  and  that  the  new  versions 
of  them  are  unquestionably  great  improvements  upon  the  old. 

But  it  ^has  been  hitherto  the  admitted  custom  of  publishers  of  law 
books,  both  in  England  and  in  this  country,  to  extract  from  the  general 
Law  Repcirts  such  cases  as  happen  to  relate  to  the  particular  subject  of 
their  works.  In  Saunders  v.  Smith  (c).  Lord  Cottenham  adverted  t«i 
this  custom  in  England,  and  mentioned  several  instances  of  it,  amongst 
others,  CAiUy  on  Bills.  In  this  country,  also,  similar  instances  may  be 
fbond:  for  example,  Finlay*s  Landlord  and  Tenant^  in  which  many 
cases  are  taken  at  length  from  the  Reports,  and  of  these  seven  were 
taken  from  the  Reports  of  Messrs.  Alcock  and  Napier^  the  copyright  of 
which  was  in  the  plaintiffs  The  copyright  in  the  statutes  is  fully  as 
strong,  if  not  stronger  than  in  Law  Reports ;  yet  it  is  admitted  that 
statutes  may  be  copied  in  full  in  any  treatise  upon  the  particular  sitbjects 
to  which  they  relate  (d).  The  difference  between  the  copyright  in  a 
volume  of  Law  Reports  and  the  copyright  of  a  poem  is  very  obvious :  the 
one  work  is  a  mere  statement  of  public  events— evidences  of  the  law— - 
which  every  man  has  a  right  to  state,  and  comment  on,  and  publish  as 
as  he  pleases ;  the  other  is  the  creation  of  an  individual  mind,  in  every 
part  and  parcel  of  which  the  author  or  his  representative  has  a  pervad- 
ing  copyright  It  may  be  said  that  a  reporter  has  a  copyright  in  his 
compilation,  but  the  authorities  upon  that  subject  cannot  avail  the 
plaintiffs  in  this  case,  and  clearly  shew,  that  even  independently  of  the 
proportion  of  new  matter  in  Mr.  Welshes  book,  it  is  by  reason  of  its 
collection  and  classification  of  old  matter  "  deserving  the  character  of 
an  original  work."  Anonpmovs  v.  Leadbeiier  (e) ;  Botfidd  v.  JSichoU 
son  (f)  ;   Caman  v.  Bowles  (g). 

We  beg  the  attention  of  the  Court  to  the  number  of  books  which  a 
person  should  have  before  him,  in  order  to  learn  the  same  subject' 
matter  as  is  contained  in  Mr.  Welshes  book.  He  should  have  Jlfo/^- 
neuxs  JSledion  Law;  Hudson s  Election  Law;  Batiys  Reports ;  Al- 
cock's  Registry  Cases  (2  8et«) ;  AlcodCs  and  Napier  s  Reports  ;  Welsh's 
Registry  Cases  (2  publications) ;  Gumley  on  Elections;  Law  Recorder 


May  1840. 


(«;  2  Swanst.  431.  (0  1/  ^es.  424. 

(rf)  8  vol.  Evan's  Collection  of  the  Statutes,  10. 
(S)  2Sim.  &  Stn.  1. 


(i )  3  My.  &  Cr.  728-9. 

(4!)  4  Ves.  481. 

ry;  2  Bro.  Ch.  Ca.  84. 
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(New  Seriofiy  6  volumes)  ;  Irish  Law  Beports ;  JMs  and Symes  Reports  ; 
Glascock's  Reports  ;  iJrawfords  and  Dixs  Abridged  Notes  of  Caset^;  and 
Crawford s  and  Dixs  Circuit  Cases  (2  parts).     The  defendants bouk 
may  be  had  fur  £1^  and  the  Reports  of  Crawfin^d  and  Dix  alone  would 
cost  £2.  10.     Under  the  circamstances,  this  Court  oo^ht  to  withhold 
its  handy  at  least  until  the  plaintiffs  shall  have  established  their  title 
in  a  Court  of  Law.     If  they  are  not  entitled  to  succeed  at  law,  they 
cannot  be  entitled  to  have  an  injunction  in  this  Court.     If  they  are 
entitled,  no  possible  injury  will  be  done  to  them  by  obliging  them  in 
the  first  instance  to  establish  their  legal  right ;  as  the  iCoart  may  pat 
the  defendant  under  terms  of  keeping  an  account  of  the  sale  in  the 
mean  time,  &c.     On  the  other  hand,  it  would  be  a  most  severe  pro- 
ceeding  against  the  defendant,  if,  before  the  plaintiffs   establish  their 
title  at  law,  this  Court  would  restrain  the  sale  of  so  considerable  a  book 
as  the  defendant's,  on  account  of  the  very  small  portion  of  it  to  which 
the  plaintiffs  object,  and  which,  from  the  nature  of  the  case,  caonot 
now  be  separated  from  the  rest.     We  submit  that  for  ifae  sake  of  the 
public  good,  the  injunction  ought  to  be  refused. 


Mr.  Warreny  Q.  C.^  in  reply.— Three  gpronnds  of  objection  are  insisted 
upon :— First — that  we  have  not  shewn  a  leg^l  title ;  second— that 
there  is  in  fact  no  piracy ;  third--  that  the  infringement  of  the  lifsl 
copyright,  if  any,  has  been  in  a  very  small  and  harmless  degree;  that 
the  portion  abstracted  forms  but  a  small  part  of  the  defendant's  book ; 
and  that  upon  considerations  of  public  utility,  such  a  work  as  the  de- 
fendant's ought  not  to  be  restrained. 

Perhaps  as  the  pleadings  are  at  present  framed,  I  am  precluded  from 
insisting  that  it  appears  npon  the  admitted  contract  and  dealings  between 
Messrs.  Crawford  and  Dix  and  the  plaintiffs,  that  the  former  were 
employed  by  the  latter  to  take  notes  of  cases  for  them ;  and  that  the 
plaintiffs  being  tlie  original  proprietors  of  the  copyright  in  the  notes  so 
taken,  did  not  need  any  assignment  to  vest  it  in  them.  However,  I 
think  the  pleader  might  have  made  that  case.  But  suppose  Messrs. 
Crawford  and  Dix  to  have  been  originally  entitled  to  the  copyrigbti 
there  has  been  an  assignment  in  writing  from  them  to  the  plaintiffs.  It 
is  said  that  some  of  the  reports  in  the  volumes  of  Crawford  and  Dix 
were  in  fact  not  the  works  of  these  gentlemen,  but  given  by  them  a 
relatione ;  and  as  it  does  •  not  appear  that  they  had  an  assignment  in 
writing  from  the  authors,  the  Court  is  to  conclude  that  they  had  no 
copyright  in  such  cases  to  assign.  This  argument  only  applies  to  three 
of  the  twenty^three  cases  which  we  say  have  been  pirated  {  but  I  may 
observe,  that  even  if  the  twenty  three  cases  were  ex  retoHonty  and  if  it 
appeared  respecting  them  (as  it  appears  respecting  the  Mr«e cases),  that 
the  several  authors  had  made  a  gift  of  the  manuscrips  to  Crawford  and 
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Dix^  I  iliink  ibey  would  Imve  acqoired  a  properly  io  them  which  a  Court    May  1640. 
of  Equity  would  protect,  and  which  would  have  passed  by  the  assign^ 
tnent  from  them  to  the  plaintiffs.     In  Wyatt  v.  Bamard{a\  Sir  Samuel 
Romily  said  in  argument — and  Lord  Eldon  assented  to  it  in  his  judg- 
ment— that  a  translation  is  as  much  the  subject  of  copyright  as  original 
composition ;  and  that  the  right,  whetlier  acquired  by  the  personal  ex« 
ertion  of  the  plaintiff,  or  by  purobase,  or  by  gtfty  caonot  be  invaded.    In 
that  case  (as  here)  the  custom  of  puUisbers  was  set  up  as  a  defence  % 
but  Lord  Eldon  said,  the  custom  of  booksellers  canoM  control  the  law ; 
and  as  to  the  translation  (which  was  there  the  subject  in  dispute),  that 
it  made  no  difference  whether  it  was  the  work  of  the  plaintiff  himself  or 
bad  been  given  to  him :  ^  The  injunction^  therefore,  must  go/'     It  is 
dear,  that  if  a  plaintiff  seeking  an  injunction  to  restrain  the  sale  of  a 
piratical  work,  stands  in  the  situation  of  assignee  of  an  assignee,  he  need 
only  shew  that  the  assignment  to  himself  vras  in  writing,  without  trac- 
ing the  title  through  the  several  me$ne   assignees  from  the  author. 
Marrit  v.  KeUy  (b).     The  case  of  RundeU  v.  Murray  (c),  which  was 
cited  upon  the  other  side,  is  really  an  authority  for  the  position  that  the 
gift  of  a  work  in  manuscript  from  the  author  to  a  person  who  revises  and 
preparee  it  for  publication,  passes  to  the  donee  a  title  to  the  copyright, 
without  an  assignment  in  writing.  But  it  is  unnecessary  to  dwell  longer 
upon  the  cases  given  ex  relaHone^  as  there  are  only  three  or  four  such, 
and  I  am  entitled  to  assume,  that  to  the  cupyrigbt  of  at  least  n  ineteen  of 
the  casee  mentioned  in  the  plaintiffs'  affidavit,  Crawford  and  Dix^  who 
are  distinctly  stated  to  have  been  the  authors  of  them,  originally  had 
the  clear  legal  title,  and  that  the  plaintiffs  had  the  clear  equitable  title 
as  assignees.     It  is  certainly  a  mistake  to  suppose,  that  although  the 
Court  possibly  might  enjoin  the  defendant  at  the  suit  of  Messrs.  Craw- 
ford  atid  Dix^  it  could  not  do  so  at  the  luit  of  the  plaintiffs.    In  the  case    . 
of  The  l/niv0rsUies  of  Oxford  and  Cambridge  v.  JRiehardmm(d),  Lord 
Eldon  said,  ''  I  am  perfectly  satisfied,  that  if  the  King's  Printer  was  a 
'*  plaintiff,  these  defendants  must  be  enjoined ;  that  what  they  are  doing 
"is  not  according  to  law.    The  doubt  I  have  is,  whether  these  plaintiffi 
"  are  the  persons  to  enjoin :  but,  notwithstanding  that,  as  there  is  no 
<<  doubt  as  to  the  illegality  of  what  the  defendants  are  doing,  I  should 
"not  scruple  to  enjoin  them  until  the  hearing."     It  is  now  clearly 
settled,  that  although  in  aCourt  of  Law  the  plaintiff  must  shew  a  legal  title, 
in  this  Court  an  equitable  title  is  sufficient    In  the  case  just  mentioned, 
Lord  Eldon,  alluding  to  the  case  of  Boulton  v.  Watt  (e)  said,  "  It  is 
*^  then  said,  in  cases  of  this  sort,  the  universal  lule  is,  that  if  the  title 


{a)  3  Ves.  &  B.  17. 

(c)  Jacob.  311. 


(6)  Eden,  on  inJuneticnSy  283—1  Jac.  &  W.  481. 

(d)  6  Vcf.  703. 
(«)  6  Vc8. 707. 
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"  is  not  clear  at  law,  the  Court  will  not  grant  or  sustain  an  injanction, 
''  until  it  is  made  clear  at  law.  With  all  deference  to  Lord  Mansfieldi 
*'  I  cannot  accede  to  that  proposition  so  unqualified,"  &c  The  injunc- 
tion was  continued  accordingljr.  So  in  Mawman  v.  Ttgg  (a),  and  the 
▼ery  late  case  of  SwetA  t.  Shaw  (i),  which  was  nearly  similar  to  the 
present.  The  observations  of  the  Vice*ChaneelIor,  distinguishing  this 
latter  case  from  Saunden  v.  Smithf  would  exactly  apply  to  the  case  now 
before  the  Court.  So  in  the  case  of  Lewis  v.  FuUerUm  (c),  which  was 
before  Lord  Langdale  so  lately  as  Trinity  Term,  1839.  CoOnarneY. 
Dtmeombe  (d)  is  also  an  authority  to  the  siime  effect :  for  there,  akboogh 
the  demurrer  was  allowed,  as  there  was  not  any  assignment  in  writing,  sod 
the  author  was  not  before  the  Court,  yet,  as  it  appeared  that  the  author 
had  delivered  the  manuscript  to  the  plaintiff^  who  had  duly  paid  for  tlie 
copyright,  the  Vice-Chancellor,  when  allowing  the  demurrer,  said, 
**  But  as  the  bill  contuns  sufficient  to  shew  that  the  plaintiff  has  a  good 
'<  title  in  Equity,  I  shall  give  him  leave  to  amend  his  bill  without  prejs- 
^  dice  to  the  injunction."  From  these  several  decisions,  it  is  plaio  that 
the  objection  to  the  plaintiffs'  title  in  the  present  case  cannot  be  ina- 
tained.— It  is  not  necessary  for  me  to  argue  the  question  whether  or  not 
the  assignment  in  writings  subsequent  to  the  publication  of  the  defend* 
ant's  book,  would  give  to  the  plaintifis  a  suffidenl  title  to  recover  dam- 
ages in  a  Court  of  Law ;  but  in  passing  it,  I  may  4>bserve  that  the  case  of 
dementi  v.  Walker  f  e),  which  has  been  cited  to  sustain  the  negative  of 
that  question,  does  not  appear  to  me  to  be  an  authority  for  any  soeh 
position.  The  work  in  that  case  was  a  musical  composition  by  s 
foreigner,  and  had  been  originally  published  in  France.  The  decision 
mainly  turned  upon  that  fact. 

As  to  the  objection,  that  from  the  nature  of  the  subject-matter  of  Law 
Reports,  there  can  be  no  copyright  in  them— or  at  least,  no  such  copy- 
right as  could  sustain  an  application  like  the  present — it  does  not  appear 
to  roe  that  there  is  any  principle  or  authority  to  support  it.  Neither 
Mathewaon  v.  Stoehdale (f)^  nor  WiUdne  v.  A\kxn{g)^  gives  any  conn- 
tenance  to  such  a  doctrine ;  they  should  rather  be  considered  as  decisions 
tbe  other  way.  The  leading  decision  upon  the  subject  is  that  by  Lord 
Hardwicke  in  GyUe  v.  Wiloox{K)^  which  was  followed  in  3latke»ion 
v.  StockdaUj  and  has  ever  since  been  fully  recognised  and  acted  upon. 
BuUerworth  v.  Ilo(nn$on(})\  Sweet  v.  Shaw{k)n  The  same  general  prin* 
ciple  may  be  collected  from  Tnuler  v.  Murray  (/) ;  Longman  v.  Win* 


{a)  2  Rum.  401-2. 

(c)  Law  Joarn.  vol.  17,  p.  291. 

{e)  2  Barn.  &  Cress.  861. 

(g)  17  Ves.  422. 

(i)  5  Vea.  709. 

(0  1  East,  363,  If. 


(b)  Law  Journ.  vol.  17,  p.  216. 

{d)  9  Sim.  151. 

(f)  12  Ves.  270. 

{h)  2  Atk.141. 

(*)  Law  Journ.  vol.  17,  p.  216. 
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Chester  (a);  Mawman  v.   Tegg(b);   and  Roworik  v.  FFt/Ae<  (c).— But   May    1840. 
the  piracy  is  denied  upon  the  assumption,  that  as  the  cases  appear  in 
the  defendant*s  book  they  should  be  considered  as  abridgments.     For 
that  assumption  there  is  no  groand.    There  cannot  be  a  doubt  that,  as 
the  eases  appear  in  the  defendant's  book,  they  are,  with  unimporUint 
verbal  alterations,  substantially  the  same  as  the  original  Reports  of  Craw* 
ford  and Dix — ^that  they  are  merely  colourable  abridgments..   In  Gylts 
r.  WileoXf  Lord  Hard  wicke  said,  **  Where  books  are  colonrably  shortened, 
'*  only,  they  are  undoubtedly  within  the  meaning  of  thestatutes.**     It  is 
said  that  the  copyright  of  the  statutes  is  as  strong  as  the  copyright  of 
Law  Reports.  It  may  base ;  but  an  abridgment  of  all  the  statutes  on  a 
particular  subject  has  beeen  restrained.     Baskett  v.  UniversUy  of  Cam' 
bridge  (d).     The  eonsideration   of  the  proportion   which  the  pirated 
matter  bears  to  the  work  from  which  it  has  been  taken,  and  how  far  the 
piracy  is  likely  to  prejudice  its  sale,  may  be  very  important  for  a  jury  when 
ascertaining  the  amoant  of  the  damages  to  be  gi  ven ;  but  this  Court  cannot 
be  goTemed  by  such  considerations,  although  it  should  not  perhaps  en- 
tirely disregard  them.  The  serious  question  here  is,  whether  or  not  has  a 
piracy  been  committed  ?     The  admitted  fact,  that  the  defendant  has 
extracted  from  the  Reports  of  Crawford  and  Dix  every  thing  relating 
to  the  law  of  Registry,  and  the  sworn  statement  of  the  plaintifis,  and  of 
Messrs.  Crawford  and  DiXy  as  to  the  injurious  tendency  and  effect  of 
the  piratical  use  of  their  works  in  the  defendant's  book,  must  be  conclu- 
sive upon  that  subject  so  far  as  it  is  at  present  material.     The  case  of 
WhUe  V.  Geroch(e)  clearly  shews  that  each  case  in  a  volume  of  Law 
Reports  should  be  considered  as  a  separate  work.     In  Sweet  r.  Shaw 
(already  cited),  the  matter  pirated  was  not  one-hundredth  part  of  the 
works  from  which  it  was  taken.     On  the  other  hand,  the  proportion 
which  the  matter  pirated  bears  to  the  whole  work  in  which  the  piracy 
occurs,  in  this  case  (if  it  be  considered  at  all)  scarcely  furnishes  an 
argnment  for  the  defendanL     His  book  consists  almost  entirely  of  mat- 
ter copied  from  others :  the   parts  of  which  we  complain  form  about 
one-fifth  of  the  whole.     The  counsel  on  the  other  side  think  that  pro- 
portion very  small :  we  think  it  very  great.    But  in  several  of  the  cases 
already  mentioned,  the  publications  enjoined   were  Cyclopsodias  and 
other  very  voluminous  works,  in  which  the  parts  complained  of  bore 
scarcely  any  proportion  in  amoant  or  value  to  the  whole  work.     In 
Mawman  v.  Tegg  ffj.  Lord  Eldon  has  very  fully  stated  the  law  in  reply 
to  the  argument  uf  '*  the  hard  consequences  which  would  follow  from 
'^granting  an  injunction,  when  a  very  large  proportion  of  the  work  is 
'*  unquestionably  original. 


(<i)  16  Vefl.  269. 
(c)  I  Campb.  98. 
(.)  2  B.  &  Al.  298. 


(6)  2  Ross.  385. 
id)  2  Burr.  661. 
(J)  2  Rubs.  390-1. 
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I  am  not  here  called  upon  to  dispute*- and  I  would  nut  didpnte  wil- 
lingly— the  right  which,  in  WhiUingham  v.  Waaler  (a),  n  critic  is  said 
to  have  to  make  extracts  from  other  literary  productions  in  the  course  of 
his  criticism  ;  or  the  right  of  the  author  of  a  treatise  upon  any  branch  of 
law  to  a  free  and  liberal  use  of  the  statutes,  or  the  Law  Reporter  or 
other  publications,  so  far  as  they  are  necessary  or  desirable  for  the  pur- 
pose of  this  work.  The  objection  to  the  work  of  the  learned  and  inge^ 
nioos  author  of  Smith's  Leadinp  Cages,  was,  perhap«||  a  hard  one, 
though  it  has  not  been  by  any  means  decided  that  it  was  an  objection 
which  could  not  have  been  sustained,  if  the  special  dealings  of  the 
parties  had  not  avoided  it ;  but  no  case  of  thaV  kind  is  now  before  the 
Court  I  am  quite  willing  that  the  question  of  piracy  in  this  case  should 
be  tried  by  the  test  proposed  by  Lord  Eldon  in  Wilkins  v.  Aikin  (&)— 
**  Whether  this  is  a  legitimate  use  of  the  plaintrfib*  publication  in  the 
*<  fair  exercise  of  a  mental  operation  deserving  the  character  of  an  origi- 
"•  nal  work  ?"  I  have  no  doubt  that  if  Mr.  Welsh  had  sufficient  leisure  for 
the  work,  he  could  have  given  to  the  public  a  learned  and  valnable  trea- 
tise upon  the  Law  of  Registry  in  Ireland,  but  his  present  book  is  no 
more,  and  professes  to  be  no  more  than  its  title-page  announces  of  it ;  it 
is  not  a  treatise ;  it  is  not  a  selection  of  certain  cases  for  the  purposes 
of  criticism ;  it  is  merely  a  collection  of  all  the  published  Registry  Cases 
with  a  very  few — and  these  by  no  means  the  most  important — pre- 
viously unpublished.  The  notes  form  a  very  small  portion  of  the  volume, 
and  even  these  are  not  all  original.  It  is  not  necessary  for  me  to  argue 
the  question  whetlier  or  not  Mr.  Finlayy  or  Mr.  Hudson^  or  Mr.  Lyfity 
have  all  or  either  of  them  exceeded  their  privileges  in  the  extracts 
made  from  the  statutes  or  the  Law  Reports  in  their  respective 
treatises.  In  the  case  of  useful  treatises  I  should  hope  that  the  law 
would  look  with  a  liberal  and  indulgent  eye.  But  I  must  say,  that 
the  defendant's  present  book  appears  to  be  a  species  of  publication 
altogether  inadmissible.  ClemerUi  v.  Goulding  (c)  ;  Tansan  v.  Walker  (d); 
Bramtcell  v.  Halcomh  (e).  It  has  been  already  said  that  there  is  in  this 
case  no  imputation  upon  the  defendant's  motives  for  publishing  his  book ; 
but,  as  was  said  by  Lord  Ellenborough  in  Roworth  v.  Wilkes  (fj,  ^  The 
"  intention  to  pirate  is  not  necessary  in  an  action  of  this  sort.  It  is 
*'  enough  that  the  publication  complained^  of  is  in  substance  a  copy 
**  whereby  a  work  vested  in  another  is  prejudiced.*' 

The  argument  which  was  much  pressed  by  the  counsel  upon  the  other 
side,  resting  upon  tlie  supposed  public  utility  of  such  a  book  as  the  de- 
fendant's, seems  to  me  to  be  totally  ii  c  msistent  with  the  principles  of 


(a)  2  Swanfit.  43] . 
it)  11  East,  244. 
(r)  3  My.  &  Cr.  737. 


<h)  17  Ves.  422. 
(d)  3  Swanst.  672. 
(fj  1  Caropb.  94. 


CASBS  IN  THE  ROLLS. 


285 


HODGES 
*  AND 
SMITH 

V. 
W£LSII. 


aCoari  of  Justice.     As  to  the  soppoted  public  utility  of  the  work  in     May  1840. 
<|aestiony  I  might  be  permitted  (if  it  iras  necessary)  to  express  a  differ- 
ent opinion ;  bat  I  need  only  refer  to  your  Honor  s  decision  in  Crofy  ▼• 
MaiAew  (a),  in  which  an  injunction  wae  sought  to  restrain  the  defendant 
from  con?erting  leasehold  premises  into  a  cemetery,  to  the  prejudice  of 
the  landlord.     In  that  case  it  appeared  thai  the  defendant,  under  the 
influence  of  very  beneTolent  motives,  attempted  to  establish  this  ceme- 
tery lor  the  interment  of  the  poor  at  a  small  expense ;  and  that  from  the 
arrangements  made,  it  would  have  been  of  great  public  utility,  and  an 
ornament  to  the  neighbourhood ;  but  your  Honor  held  that  the  injunc* 
tion  should  go,  as  the  defendant  had  no  right  to  do  a  public  good  at  the 
expense  ef  another.  It  is  for  the  legislature  to  say  what  the  public  good 
requires,  and  how  far  in  particular  cases  the  rights  of  individuals  must 
give  way  to  it.     But  nothing  less  than  an  act  of  parliament  can  abridge 
private  rights,  even  for  the  service  of  the  public.     What  is  the  public 
good,  and  what  it  requires,  neither  the  Court  nor  the  suitor  can  say, 
•xeept  in  so  far  as  the  law  has  ascertained  them.     If  each  man's  notion 
of  public  utility  should  avail  as  a  defence  for  his  invasion  of  the  rights/if 
others,  justice  would  be  extinct. 


[The  conflicting  statements  as  to  the  alleged  license  were  commented 
upon  by  the  counsel  on  both  sides.] 

The  case  stood  for  judgment 

Thursday,  May  14^. 

Master  of  thb  Rolls. 

This  case  has  been  so  recently  before  the  Court,  and  so  ably  «ind 
fully  argned,*  that  it  will  not  be  necessary  for  me  in  giving  my  jndg- 
ment  to  state  the  facts  at  length.   It  is  an  application  on  the  part  of  the 

{a)  1  Crawf.  &  I>ix.  Abr.  N.  C.  80. 


*  Sereral  of  the  discourses  deliTered  by  the  Counsel  in  this  case — especially  that  of  Mr. 
Vatfid  L9meh  for  the  defendant,  and  Mr.M'iirrmN  masterly  reply — were  much  admired  ; 
bot  a  detailed  report  of  them  would  have  been  too  long  for  admission  into  a  work  of  this 
kind.  However,  the  Reporter  has  endeavoured  to  give  the  substance  of  the  discussion, 
and  the  authorities  referred  to  in  the  course  of  it. — After  all,  it  must  be  evident  upon 
a  very  little  consideratioD,  that  in  a  great  majority  of  cases,  and  in  nearly  all  of  the 
most  important  ones,  a  law  report  (with  the  exception  of  the  judgment,  which,  of  course, 
must  be  given  as  nearly  as  possible  in  the  words  in  which  it  was  delivered),  ought  to 
be — and  to  be  useful,  must  be — strictly  the  Beporter's  statement.  It  ought  to  state 
only  so  much  of  the  case  and  of  the  arguments  of  Counsel  as  is  necessary  fully  to  develop 
the  question,  and  the  force  and  effect  of  the  judgment.  Although  in  the  present  case, 
little  more  than  condensation  was  required,  it  generally  happens  that  a  law  Reporter 
most  Mtieei  as  well  as  condense ;  and  that  care,  and  discretion  and  legal  knowledge  are 
required  in  the  very  nice  and  troublesome  operation  of  reducing  a  case  to  its  essentials, 
and  divesting  it  of  irrelevant  matter,  can  scarcely  be  doubted  by  any  person  who  is 
familiar  with  the  nature  of  legal  inquiry ;— or  who  has  observed  the  ludicrous  misrepre* 
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May  1840.  ^  plaintiffsy  before  answer,  to  restrain  the  defendant,  by  the  injanetion 
of  thif  Court,  from  selling  or  otherwise  disposing  of  a  certain  work 
entitled  '<  Registry  Cases,"  &e.,  published  by  him  as  the  author,  and 
containing  Reports  of  Cases  alleged  to  have  been  copied  from  the  Reports 
of  Mettrt.  Crawford  and  Dix,  with  which  we  are  all  familiar.  The  bill 
states  that  Messrs.  Crawford  and  Dix  were  the  anthors  of  these  Reports ; 
and  that  the  plaintifis  had  contracted  with  them  for  the  porchase  of  their 
copyright  therein,  for  a  certain  sum  of  money ;  part  of  which  to  a  consi- 
derable amount  had  been  paid  to  MemrB^CrawfordandDix long  preTiom 
to  the  publication  of  the  defendant's  book ;  and  that  on  the  22d  April 
1840,  subsequent  to  the  publication  complained  of,  the  previously  exist- 
ing  contract  was  carried  into  eflPect  by  a  legal  assignment  from  Messrs. 
Crawford  and  Dix  to  the  plaintifis ;  that  the  plaintifiti  thus  acquired  a 
legal  title  in  what  they  before  bad  an  equitable  interest ;  and  that  the 
book  in  question  is  an  invasion  of  their  copyright  in  the  said  Reports. 

In  the  argument  of  this  case  four  quettionsy  to  which  I  thiok  it 
necessary  to  advert,  have  been  raised : — First,  it  is  argued  that  the  worb 
of  Messrs.  Crawford  and  ZKv,— or  to  make  use  of  a  more  general  espres- 
aion,  the  works  published  under  their  names,— are  not  such  literary  worb 
as  give  to  the  authors,  or  to  any  persons  deriving  under  them,  the  protec< 
tion  which  is  afforded  to  literary  productions. — Second,  that  as  the  plain- 
tiffs had  not,  when  the  defendant  published  his  work,  procured  an  assign* 
mentin  writing  of  such  title  as  Messrs.  Crawford  and  Dix  had,  theycsa- 
not  maintain  a  billfbr  an  injunction. — Third,  that  even  if  Messrs.  CWn^^ 
andDix  had  any  property  in  the  works  as  authors  or  compilers  which  the 
Court  would  protect,  and  even  if  the  plaintiffs  had  a  perfect  title  by  assign- 
ment from  them,  the  act  done  by  the  defendant  is  not  one  for  which  the 
plaintiffs  can  have  any  redress ;  and  to  sustain  this  position  what  is  said 
to  have  been  the  usage  in  similar  cases  is  relied  on  ;  and  it  is  also  said 
that  the  defendant's  work  is  not  a  mere  copy  of  the  reported  cases, 
but  a  treatise  on  the  general  law  of  registration  as  collected  from 
them.— Fourth,  that  the  defendant,  by  reason  of  what  occurred  between 
him  and  Messrs.  Crawford  and  Dix^  was  induced  to  believe  that  he 


■entadons  of  legal  casett  which  freqnenUy  appear  in  the  newspapers ;  --or  who  has  efer 
himself  tried  to  prepare  a  report.  It  is,  therefore,  scarcely  nir  to  treat  law  reports  as 
mere  narratives  of  public  events ;  hut  even  if  no  other  merit  should  be  allowed  to  them, 
it  is  to  be  remembered  that  the  same  chain  of  events  or  facts  maybe  narrated  with  very 
different  degrees  of  skill  and  clearness ;  and  all  who  have  much  acquaintauce  with 
the  Reports  must  know,  that  as  mere  narratives  they  present  as  great  (perhaps  muck 
greater)  differences  in  style  and  method  of  narration,  and  as  great  disparity  of  merit, 
as  any  set  of  histories  that  could  be  selected.  The  present  Reporter  may,  perhaps 
take  this  opportunity  of  saying  that  although  he  believes  his  reports  may  be  relied  upon  as 
faithful  and  substantially  accurate  statements  of  tiie  several  cases  and  decisions  to  which 
they  relate,  he  is  conscious  there  may  be  found  in  them  very  many  defects  of  composition 
and  numerous  errors  of  the  press.  Some  of  these  are  no  doubt  to  be  accounted  for  by 
his  want  of  more  experience,  or  better  skill ;  but  most  of  them,  and  perh^is  the  most 
objectionable,  would  have  been  avoided,  if  the  rapidity  of  the  publicatioQ  could  hate 
admitted  of  more  elaborate  correction. 
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taight  make  use  of  these  ReportSy  and  having  done  so  with  their  per- 
mission, and  having  included  a  few  cases  reported  by  them  in  his  work, 
ought  not  now  be  enjoined  from  selling  this  work  merely  because  it 
contains  those  cases. 

As  to  the  first  objection,  I  cannot  see  any  valid  distinction  between 
the  [work  of  a  Reporter  of  the  decisions  of  a  Court  of  Justice,  and 
that  of  any  other  author.  It  is  true,  that  he  merely  states  matters  which 
have  oocorrcd  in  public,  and  which  any  other  person  in  the  community 
may  in  like  manner  publish,  though  it  would  appear  that  formerly  the 
permission  of  the  Judges  to  publish  their  cases  was  sometimes  given. 
But  the  Reporter  bestows  his  time  and  labour  on  the  production  of  the 
report  in  a  proper  form :  he  has  in  many  instances  to  refer  to  the  original 
documents  in  order  to  learn  the  facts  accurately,  and  is,  in  my  opinion, 
as  much  to  be  considered  the  author  of  the  work  published  as   the 
Rtporti  of  legal  decisums  as  the  historian' who  records  facts  passing 
from  day  to  day,  taking  many  of  the  materials  for  his  work,  perhaps, 
from  public  documents  accessible  to  all.  In  BuUerworth  v.  Robinson  (a), 
the  proprietor  of  the  copyright  in  the  Term  Reports  obtained  an  in- 
junction against  the  sale  of  a  work  which  purported  to  be  an  Abridg- 
ment of  Cases  at  Law  and  in  Equity,  but  which  copied,  or  nearly 
copied,  cases  contained  in  the  Term  Reports.    Indeed,  in  many  cases 
it  seems  to  be  conceded,  and  in  my  opinion  it  must  be  conceded, 
that  there  is  a  copyright  in  the   author  of    such  Reports,  or  his 
assignee,  which  the  law  will  recognise,  and  if  necessary  protect.     I 
don  ot  think  that  the  defendant  can  successfully  contend  that  Messrs. 
Chuvaford  and  Dix  had  not  originally  such  copyright,  merely  because 
some  of  the  cases  published  by  them  are  given  ex  relatione*    Whether 
they  had  a  copyright  in  su^b  cases  it  is  not  necessary  to  determine  in 
this  case  :  it  is  sufficient  to  see  that  as  to  some  of  the  cases  they 
nnqnestionably  had  the  copyri^t,  and  to  repeat  the  observation  of 
Liord  Kenyon  iii  Carey  v.  Longman  (5),  that  ^*  Courts  of  Justice  have 
^  been  long  labouring  under  an  error,  if  an  author  have  no  copyright 
^  in  any  part  of  a  work,  unless  he  have  an  exclusive  right  to  the  whole 
<*  book."     I  am  clearly  of  opinion  that  the  first  objection  made  to  the 
plaintiffii'  right  to  the  injunction  cannot  be  sustained,  and  I  now  come 
to  consider  the  second. 

The  case  of  Powell  v.  Walker  (c),  decided  in  1814,  and,  perhaps, 
that  of  ClemenH  v.  Walker  (i/),  decided  in  1824,  may  be  considered  as 
deciding  that  at  law,  in  order  to  give  an  assignee  a  legal  title  to  a  copy- 
right, the  assignment  must  be  in  writing ;  but  I  think  that  before  and 
since  these  decisions,  Courts  of  Elquity  have  been  in  the  habit  of  inter- 


Mag  18i«0. 


(a)  6  Ves.  706. 
(0  3  M.  &S.  7. 


(6)  1  East,  359. 
(d)2B.  &  C.  861. 
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faring  when  a  perfect  equitable  title  istheirn.  In  the  case  of  the  Unittx* 
siiUi  of  Oxford  and  Cambridge  v.  Richardtan  {fl\  Lord  Eldon  distinctly 
lays  down  this  doctrine :  lie  says — **  It  is  then  said  in  cases  of  this  sort 
*'  the  aniversal  rule  is,  that  if  the  title  is  not  dear  at  law,  the  Court 
''will  not  grant  or  sustain  an  injunction,  until  it  is  made  clear  at  kv. 
'<  With  all  deference  to  Lord  Mansfield,  I  cannot  accede  to  that  pro- 
''  position  so  unqualified.  There  are  many  instances  in  my  own  memory 
'<  in  which  this  Court  has  granted  or  continued  an  injunction  to  the 
'*  hearing  under  such  circumstances.      In  the  case  of  patent  rights,  if 
'*the  party  gets  his  patent,  and  puts  his  invention  in  execution,  and  has 
^  proceeded  to  a  sale,  that  may  be  railed  possession  under  it,  however 
''  doubtful  it  may  be  whether  the  patent  can  be  sustained.  This  Court  has 
**'  lately  said,  possession  under  a  colour  of  title  is  ground  enough  to 
enjoin  and  to  continue  the  injunction  until  it  shall  be  proved  at  law  that 
it  is  only  colour,  and  not  real  title;"— and  in  Mawman  v.  Tegg  (b\  de- 
cided in  1 826,  after  the  decisions  in  Powell  v.  Walker  and  ClemenH  v. 
Walker^   with  which  he  was  well  acquainted,   he  says  "  Whether  the 
*'  title  in  the  plaintiffs  be  a  good  legal  title  is  one  question,  but  it  appears 
<«  to  me  that  by  having  a  complete  equitable  title,"  &&,  and  he  put  the 
defendants  under  terms  to  admit  the  title  of  the  plaintiff  in  ease  the 
action  mentioned  in  his  order  proceeded  to  trial.    In  CoUn^m  v.  Dun- 
combe(e)f  the  Vice-chancellor  granted  and  continued  an  injunction  against 
an  infringement  of  a  copyright,  though  the  title  of  the  plaintiff  wus  merely 
an  equitable  one.    On  the  authority  of  this  last  and  otiier  cases,  and  consi- 
dering the  principle  upon  whith  this  Court  acts,  of  treating  all  things  as 
done  which  parties  have  agreed  to  do,  and  seeing  llmt  the  plaintiffs  have 
published  the  Reports  of  Messrs.  Crawford  amd  Dix^  and  paid  to  them 
considerable  sums  of  money  for  the  copyright,  I  am  of  opinion  that  the 
objection  grounded  on  the  want  of  an  assignment  in  writing  previous  ta 
the  22d  of  April  last,  is  not  sufficient  to  induce  the  Court  to  refuse  an  in*. 
junction  to  the  plaintiffs,  if  they  are  otherwise  entitled  to  it. 

With  respect  to  the  third  objection:  the  question  whether  anyparticalar 
work  is  or  Is  not  an  infringement  of  the  copyright  of  another  work,  most 
in  a  great  measure  depend  upon  the  facts  of  each  particular  case,  and  gsih 
not,  I  think,  be  decided  upon  any  general  principle,  though  there  are  some 
principles  which  should  be  attended  to,  and  will  always  aid  a  Court  in 
coming  to  its  decision.  I  do  not  think  it  at  all  aeceaaary  to  decide  in 
the  present  case,  whether  any  person  writing  a  treatise  upon  any  part 
or  branch  of  the  law  may,  as  has  been  very  frequently  done,  copy  from 
reports,  and  insert  in  his  work  reports  of  cases  bearing  on  the  sahjeet 
of  his  treatise.    It  might,  perhaps,  be  difficult  to  maintain  that  be  could. 


{a)  6  Vc8.  707. 


(h)  2  Bum.  401-2. 
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Bdt  in  the  present  case  no  such  question  arisesi  the  defendant*s  work  is    3/^^  l&IO. 

not  a  treatise  on  the  law  of  the  registration  of  voters ;  it  is,  what  in 

its  title-page  it  professes  to  be,  a  book  **  comprising  all  the  pablished 

^*  and  many  of  the  recent  unpublished  decisions  in  Ireland^respecting 

**  the  registration  of  voters  ;'*  it  includes  all  relating  to  that  subject  in 

Messrs.  Crawford  and  Dix*$  RtporiSy  and  gives  many  of  them  without 

any  comment,  merely  inserting  them  under  some  particolar  head  to  which 

he  thinks  they  can  be  referred.    I  am  of  opinion  that  the  defendant 

had  no  right  to  make  such  a  use  of  the  Reporte  of  Messrs.  Crawford 

and  Dix.    The  intention  is  avowed  in  the  title-page  of  the  defendant'^ 

book,  to  take  not  merely  a  few  cases  for  the  purpose  of  illustrating 

a  position  in  his  work,  or  for  comment,  but  to  take  aU  that  refer  to  the 

subject,  no  matter  how  nnmeroua  they  may  be.   As  well  might  it  be 

contended  that  a  person  publishing  a  coUection  of  songs  or  poems  has 

a  right  to  resort  to  the  poblication  of  another  consisting  of  poetry,  and 

prose,  and  lake  from  it  all  the  poetry  for  his  collection. 

i  come  now  to  the  only  remaining  objection,  namely,  that  the  plaintiflb 
cannot,  after  what  passed  between  the  defendant  and  Messrs.  Crawford 
a$ui  Dix  in  February  last,  maintain  the  present  application.     It  is  to 
be  regretted  that  there  should  be  any  difference  between  Messrs.  Craw^ 
ford  and  Dix  and  the  defendant  in  their  recollection  of  what  passed 
between  them  at  the  interview  in  question.     I  am  certain  that  these 
gentlemen  have  ench  of  them  represented  the  conversation  precisely 
as  they  now  recollect  it.     It  is,  I  think,  to  be  regretted  that  the  defendant 
did  not,  in  a  case  of  this  nature  make  a  more  formal  communication,  or 
state  in  writing  what  he  intended  to  do,  rather  than  trust  to  a  casual 
conversation  in  the  street ;  I  would  in  passing  merely  observe,  that  if  I 
were  called  on  to  decide  this  ease  on  the  effect  of  this  conversation,  I 
would,  recollecting  what  is  admitted  to  have  passed  between  the  defend- 
ant and  Mr.  Dor  after  the  conversation  in  Grafion««treet,  be  disposed  to' 
say  that  the  defendant's  recollection   of  the  conversation  was  more 
accurate  than  that  of  Messrs.  Crawford  and Dixi  the  admitted  observation 
of  Mr.  Dix  seems  to  imply  that  at  the  previous  conversation  something 
had  been  conceded.    But  I  think  even  if  Messrs.  Crawford  and  Dix  had 
given  to  the  defendant  the  permission  which  he  says  they  gave,  such 
permission  would  not,  under  the  circumstances  of  this  case,  justify 
the  defendant's  publication.  Messrs.  Crawford  and  Dix  had  at  the  time 
no  authority  to  give  such  permission ;  the  plaintiffs  who  had  published 
the  Reports  and  to  whom  defendant  ought  to  have  applied,  were  the 
equitable  owners  of  the  copyright,  and,  therefore,  the  consent  of  Messrs. 
Crauford  and  Dixj  even  if  it  was  clearly  made  out  that  such  consent 
was  given,  ought  not  to  affect  the  rights  of  the  plaintiffs. 

It  is  said  that  the  defendant's  publication   will  be  useful  to  the 
profession,'  to  the  public,  and  to  members  of  parliament ;  perhaps  it 
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May  1840.    woqM  be  so,  but  in  cases  of  this  kind  the  Coort  has  not,  fai  mj  opinion, 
8  right  to  entertain  any  sneh  question.  If  snch  a  principle  is  established, 
each  case  will  depend  on  the  taste  or  caprice  of  the  Judge,  or  hi% 
SMITH        perhaps,  erroneoas  opinion  of  the  utility  of  the  work.     The  Coort 
V,  has,  I  think,  merely  to  consider  whether  private  rights  have  been  in- 

WELSH.  vaded,  and  if  so,  to  prevent  the  continuation  of  the  injury,  withoat 
inquiring  whether  the  defendant's  publication  is  useful  or  not.  I  hope 
sincerely  that  the  parties  may  be  able  to  effect  some  amicable  arrange- 
ment of  tfce  natter  in  dispute  between  them;  but  for  the  reasons  already 
stated,  I  feel  bound  to  grant  the  injunction. 

Injunction  granted. 


Wednuday^  May  ISlA. 

SOLICITOR  AND  CLIENT— LIEN— TITLE  DEEDS. 

In  the  Cause  of  Rutlbdob  r.  RtrrLSDOE;  and 
In  the  Matter  of  Georoe  Rutledge,  Petitioner ;  and  Thomas  Jones 
and  Sidney  Vaughan  Jacksok,  Solicitors,  Respondents. 

A  solicitor  who  TuE  petition  and  affidavit  of  Geoi^e  Rutledge  stated,  that  the  deponent 

from^e^con-  ^^^E  ^^^^  >"  possession  of  certain  estates  in  the  counties  of  Mayo  and 

dact  of  a  suit,  Galway,  his  title  thereto  was  impeached  by  one  Robert  Rutledge,  since 

cHent^will^ot  deceased,  who  brought  two  ejectments  on  the  title  for  the  said  estates, 

famish  him  m,  j  g]^  n  i^^j  fgr  ^  receiver  in  the  meantime,  and  to  remove  temporary 

with  the  funds  ,  ^         ^ 

necessaiy  for     bars. — That  upon  the  trial  for  the  Mayo  estate,  the  Jury  could  not 

h^o°t^8ucha  *^£^® '  ^"^  "P^"  ^^^  ^^^^^  ^^^  ^^®  Galway  esUle,  the  plaintiff  Robert 

lien,  for  the  Rutledge  was  nonsuited ;  in  consequence  of  which  the  suit  so  instituted 

incurred^  a/  ^"  ^^^  Court  was  abandoned,  and  deponent  left  in  the  enjoyment  of  bis 

^il^f°^|^lf^i°^  said  estates. — That  Thomas  Jones,  one  of  the  respondents,  was  retained 

from  his  client  by  deponent,  as  his  attorney  and  solicitor,  to  defend  the  said  eject- 

hcftor^such^f  ^^^^  ^"^  ^^^  ^^^  equity  cause ;  and  that  shortly  after  the  determina- 

ihe  client's  pa-  tion  of  the  said  suits,  the  said  Thomas  Jones  furnished  to  deponent  bis 

cessa^^fM-the  cos^>  which  had  never  been  taxed;  and  that  deponent  had  since  paid 

eflfectnal  pro-      to  ihe  said  Jones  about  £1200  on  account.— That  the  plaintiff  in  the 

secution  of  the 

cause.  present  cause,  David  Watson  Rntledge,  claiming  under  the  late  Robert 

nlato  T^J^w-  ^"^1^<^£»<^>  ^^  1<^^1^  brought  two  ejectments  on  the  title  for  the  said 

ca//<,3My.&  Mayo  and  Galway  estates,  and  had  also  filed  the  bill  in  this  canae 

sidered.^A^'^*  against  deponent,  for  the  removal  of  temporary  bars.-^Tfaat  some  short 

similar    order  dme  before  the  institution  of  the  several  last- mentioned  suits,  the 

in  this  case.  i.i  ,.  ,.  ... 

respondents  Jones  and  Jackson  entered  into  partnership ;  and  thatdepo* 

nent  having  retained  them  as  his^attomies  and  solicitors  in  said  several 

suits,  they  took  defence  for  him  to  the  said  ejectments,  and  entered  his 
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appearance,  and  prepared  and  filed  hit  answer  in  this  cause ;  and  that 
Inoe  having  been  joined  in  this  canse^  the  phiintiff  was  now  proceeding 
with  the  examination  of  his  witnesses,— That  lilnce  the  respondent  Jones 
became  the  solicitor  of  this  deponent,  and  before  and  since  the  estab- 
Itsbment  of  the  partnership  between  Jones  and  Jackson,  various  title* 
deeds,  &c,  relating  to  the  said  estates  and  the  tide  of  thi«  deponent,  had 
eome  into  the  possession  of  the  said  respondents,  who  had,  as  deponent 
was  informed  and  believed,  procured  attested  copies  of  the  said  several 
proceedings  in  the  causes,  both  at  law  and  in  equity,  so  instituted  by 
the  said  Robert  Rntledge,  deceased,  and  the  present  plaintiff,  David 
Watson  Rntledge,  respectively. 

That  since  the  institution  of  the  said  several  suits  now  depending, 
the  said  respondents  had  received  from  deponent  considerable  sums  of 
money  for  the  defence  of  this  deponent  against  the  said  suits.-— That 
frequent  applications  had  been  made  by  the  respondents,  and  especially 
by  the  respondent  Jackson,  to  the  deponent,  for  farther  sunxs  of  money, 
trhicb,  as  they  alleged,  were  necessary  for  the  conduct  of  this  depo* 
oent's  defence ;  and  that  they  had  informed  this  deponent  upon  several 
occasions,  that  he  should  make  the  advances  of  money  which  they  re« 
qoired  for  conducting  the  defence,  as  they  could  not  continue  any  longer 
to  make  advances  for  him. — That  deponent  now  had  in  his  possession  a 
letter  lately  received  by  him  from  the  respondent  Jackson,  in  the  words 
aad  figures  following:"— *<  2d  of  April,  1840. — ^My  dear  Sir — I  applied 
**  to  Oliver  Jackson  for  cash  to  enable  me  to  carry  on  the  several  suits 
'*  DOW  pending  in  our  oflBce,  in  which  you  are  a  party,  and  he  informed 
*'me  that  he  has  no  funds  of  yours  in  his  hands.  I  therefore  think  it 
**  right  to  inform  you  of  the  circumstance,  in  order  that  you  may  not 
*^  impute  to  us  neglect  or  want  of  due  diligence  as  your  solicitors ;  for  I 
"  told  you  before,  and  now  tell  you  candidly,  that  yon  cannot  expect 
^that  we  will  send  out  briefs,  and  pay  connsel's  fees,  and  other  necessary 
**  disbursements,  out  of  our  own  pockets.  We  are  already  considerably 
'*  in  advance. — Your  s  very  truly,  Sidnny  Vaughan  Jackson.^— To  George 
*' Rntledge,  Esq.*' 

That  the  said  Oliver  Jackson,  in  the  said  letter  mentioned,  being  the 
land  agent  of  this  deponent,  and  also  being  the  uncle  of  the  said  respond- 
ent, S.  V.  Jackson,  had  advanced  to  this  deponent  the  sum  of  £6000  on 
mortgage  of  the  said  estates;  a>nd  that  since  the  institution  of  the  said  soits 
now  depending,  the  said  Oliver  Jackson,  in  order,  as  deponent  believed, 
to  secure  to  himself  the  money  so  advanced  by  him,  had  refused  to  pny  to 
this  deponent  more  of  the  rents  of  the  said  estates  than  was  requisite  fur 
his  maintenance.— That  deponent  was  consequently  unable  to  comply 
with  the  demands  of  the  respondents  ;  and  that  as  they  appeared  to  have 
dedined  to  be  any  longer  professionally  concerned  for  him,  he  had  been 
ander  the  necessity  of  changing  from  them  as  his  attornies  and  solicitors. 
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Jla^  1840.  and  appointing  Iiib  present  attorney  and  ftolioitor,  Joseph  Keliy,  in  their 
stead. — That  although  issue  had  been  joined  in  the  said  cause  depend- 
ing in  this  Conrty  and  the  plaintiff  had  been  examaoing  his  witnesses,  the 
respondents  had  not  laid  the  pleadings  before  eounsel  for  advice  as  to  the 
course  to  be  pursued  by  deponent ;  and  that)  as  deponent  was  iaformed 
and  believed,  it  was  absolutely  necessary  that  the  said  deeds,  documents, 
and  papers  which  had  so  come  into  the  possession  or  the  respeadents, 
as  deponent's  attornies  and  solicitors,  should  be  delivered  by  them  to 
the  said  Joseph  Kelly,  to  enable  him  to  defend  the  said  several  suite  on 
behalf  of  this  deponent. — ^That  several  applications  had  been  made,  by 
and  on  behalf  of  this  deponent,  to  the  said  respondeDta,  calling  on  them 
to  hand  over  to  the  said  Joseph  KeUy  the  said  deeds,  documents,  and 
papers,  and  all  other  deedt,  documents,  and  papers  belonging  to  thu 
deponent;  and  that  they  had  refused  so  to  do»  alleging  that  there  were 
costs  doe  to  them  by  this  deponent,  for  the  proceedings  taken  by  them 
on  his  behalf,  in  the  said  several  suits  now  depending,  and  that  they 
were  entitled  to  retain,  and  would  not  give  up  the  said  deeds  sod 
papers,  until  the  said  costs  so  allied  to  be  due  by  them  should  hsfe 
been  paid. 

That  the  costs  incurred  on  behalf  «f  depononl  in  the  several  soits  lo 
instituted  by  Robert  Rntledge,  deceased,  were  never  taxed ;  and,  as 
deponent  believed,  if  they  should  be  taxed,  it  would  appear  .that  they 
had  been  greatly  overpaid  by  this  deponent.  That  deponent  wished  the 
said  respondents  would  furnish  the  costs  so  claimed  by  them,  that  the 
same  might  be  taxed.— That  in  case  it  diould  appear,  upon  the  taxation 
of  the  costs  incurred  in  Robert  Rutledge's  suits,  that  a  balance  wta  doe 
to  this  deponent,  he  should  be  allowed  to  set  off  such  balance  aguast 
whatever  sum  should  be  found  due  to  the  respondenta  on  aocooot  of 
the  costs  incurred  on  behalf  of  this  deponent  in  the  stilts  now  depend- 
ing.— That  whatever  balance  should  be  found  to  be  due  to  the  respond- 
ents from  deponent,  he  was  willing  and  hereby  offered  to  pay;  and  de- 
ponent submitted,  that  the  said  deeds,  documents,  and  writings  shoold 
be  delivered  up  to  the  said  Joseph  Kelly,  as  deponent's  attorney  and  soli- 
citor, to  remain  in  his  possession  subject  to  the  lien  of  said  respondents 
for  such  balance,  if  any,  as  might  appear  to  be  due  and  owing  to  them 
upon  such  taxation. 

The  petition  prayed  that  the  said  respondents  should  hand  over  spon 
oath,  to  the  said  Joseph  Kelly,  as  petitioner's  attorney  and  solicitor,  sil 
deeds,  documents,  and  writings  of  every  kind  and  description  which 
they  or  either  of  them  had  in  their  possession,  custody,  power,  or  pro* 
cnrement,  as  the  former  attornies  and  solicitors  of  petitioner;  and  that 
the  costs  incurred  on  behalf  of  petitioner  in  the  said  causes  institnted  by 
the  said  Robert  Rntledge,  deceased,  might  be  taxed  and  ascertained ; 
and  that  the  respondents  should  furnish  to  petitioner's  present  solictor 


CASES  IN  THE  ROLLS. 


^93 


RUTLEDOB 
RUTLBDOE. 


their  costs  in  the  said  Mveral  coito  now  depending,  that  Uie  latne  might    JSfay    1840. 

be  likewise  taxed  and  aaoertained ;  and  for  that  purpose,  that  the  said 

several  bills  of  eosts  might  be  referred  to  one  of  the  Masters,  and  that 

petitioner  ahonld  have  all  fair  credits  and  allowances,  and  be  declared 

entitled  to  set  off  any  balance  which  shonld  appear  to  be  dae  to  him 

on  the  taxation  of  the  costs  incurred  in  the  said  suite  instituted  by  the 

said  Robert  Rutledge,  against  the  bahinoe,  if  any,  which  should  appear 

to  be  due  from  him  on  the  tazatioo  of  the  said  costa  incurred  in  the 

said  suits  now  depending* 

The  raepondents  made  an  affidavit  in  reply,  stating  that  the  £1200 

mentioned  in  the  petitioner's  ^affidavit  had  been  paid  by  the  petitioner 

to  the  respondent  Jones  in  the  year  1833,  in  settlement  of  the  bill  of 

eosts  previously  incurred  in  the  sdita  instituted  by  Robert  Rutledge.-— 

That  they  had  not  refused  to  conduct  the  petitioner  s  defence  in  the 

enits  now  pending,  although  they  were  unwilling  to  advance  their  own 

money  for  the  purpose^ — That  since  the  writing  of  the  letter  of  the 

2d  of  April  1840,  the  petitioner  had  made  for  the  purpose  of  his  deftnce 

s<mie  small  and  totally  inadequate  advances  of  money  to  the  respondents, 

which  they  had  disbursed ;  and  that  they  had  been  employed  by  him 

na  his  attornies  and  solicitors  in  several  matters,  and  had  been  changed 

without  any  previous  notice.     They  submitted  that  they  could  not  be 

require^  to  part  with  the  documents  on  which  they  had  an  unquesUon- 

Me  lien  for  costs,  until  the  lien  should  have  been  discharged  by  payment 

of  the  costs. 

Mr.  Smiihf  Q.  C,  with  whom  was  Mr.  Waiter  Bourhe^  for  George 
Rutledge,  now  moved  the  prayer  of  the  petition. 

Mr.  Waftmif  Q.  C,  and  Mr.  WkUetidt  for  the  respondents. 

[The  following  cases  were  referred  to  by  the  counsel  on  either  side : 

Colegrave  v.  Manky  (a) ;  Heslop  v.  Metcalfe  (6) ;  Strangtoays  v.  Hat' 

man  (c) ;  Horloch  v.  Smith  (d);  Cammerell  v.  Poynton  (e)\  Mayne  v. 

WaUs  (fj.-] 

The  case  stood  for  consideration. 

Monday^  May  ISth. 

The  Master  of  the  Rolls,  after  stating  the  contents  of  the  affidavits 
on  both  sides,  now  delivered  his  judgment  as  follows:— 

I  think  it  appears  from  the  admitted  statements  of  the  petition,  and 
especially  from  Mr.  Jackson's  letter  of  the  2d  of  April  last,  that  Messrs. 
Jones  and  Jackson  have  declined  to  be  further  concerned  for  the 
petitioner,  except  upon  terms  with  which  he  is  unable  to  comply.     The 


(a)  1  Torn.  &  Rum.  400. 
(o)  1  Ir.  £q.  Rep.  467. 
{€)  I  Swanst.  I. 


(6)3My.&Cr.l83. 
((/)  2  My.  &  Cr. 
(f)  3  Swanst.  95. 
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May  1840.  letter  of  the  2d  of  April  amonnts  to  that.  It  i«  a  notice  from  Mr.  JadooD 
on  the  part  of  himself  and  his  partner,  referring  to  several  prerioos 
commanications  to  the  same  effect,  the  plain  meaning  of  which  is,  that  they 
will  not  go  on  with  the  defence  of  the  several  suits  now  pending  agaiott 
the  petitioner,  unless  he  will  advance  the  money  reqaired  for  oonnsd's 
fees,  and  the  other  necessary  outlay  in  the  progress  of  the  defence.}  The 
petitioner  states,  that  he  is  at  present  nnnble  to  make  the  advances 
required  by  the  respondent,  and  his  inability  in  this  respect  is  not  denied. 
There  has  been  some  hesitation  on  the  part  of  the  respondents  and  of 
their  counsel  to  admit  the  absolute  refusal  to  proceed  further  for  the  peti- 
tioner ;  but  the  main  facts  on  which  the  petition  rests  are  nncontrs- 
dieted ;  the  letter  of  the  2d  of  April  still  remains ;  and  I  do  not  find 
that  even  since  this  petition  has  been  presented,  and  the  respondents  have 
had  notice  of  it,  there  has  been  any  offer  on  their  part  to  proceed.  I 
do  not  say  that  such  an  offer,  if  made,  could  affect  my  order  upon  this 
motion,  but  I  notice  the  omission  of  it  as  shewing  that  there  can  be  no 
mistake  as  to  the  intention  of  Mr.  Jackson's  letter,  and  the  several  pre- 
vious intimations  of  the  like  kind  to  which  it  refers. 

Upon  the  question,  whether  it  is  allowable  fbr  a  solicitor  under  anj 
and  what  circumstances  to  desert  the  defence  for  which  he  has  been 
retained  and  in  which  he  has  acted,  I  am  not  at  present  called  on  to 
give  any  opinion.  The  respondents  assuming  their  right  to  disoontinoe 
their  professional  services  would  go  a  step  further,  and  insist  that  the 
several  documents  and  papers  of  the  petitioner,  which  have  come  into 
their  possession  in  the  course  of  their  employment  as  his  solicitors— and 
without  which  it  seems  his  defence  cannot  be  made^they  are  entitled  to 
withhold  from  him  until  the  amount  Qf  the  costs  incurred  by  them  in  the 
suits  now  pending,  and  for  which  they  daim  to  have  a  lien,  shall  have  been 
paid.  The  petitioner  only  asks,  that,  as  the  respondents  will  not  defend 
him,  his  papers  in  their  hands,  material  for  his  defence,  may  be  handed 
over  by  them  to  his  present  solicitor,  subject  to  such  lien  as  they  msj 
have  for  the  costs  already  incurred*  Under  the  circumstances,  I  cannot 
perceive  any  advantage  which  the  respondents  could  reasonably  hope 
to  gain  by  refusing  this  equitable  request,  and  I  am  clearly  of  opinion 
that  whether  it  would  be  for  their  advantage  or  not,  they  have  no  right 
to  do  so.  I  do  not  stop  to  observe  upon  the  magnitude  of  the  interests  at 
stake  in  the  petitioner's  defence,  though  in  this  case  worthy  of  remark;  fbr 
whether  great  or  small,  injustice  should  not  be  done  to  them  ;  and  this 
Court  ever  has  exercised,  and  I  trust  ever  will  exercise  its  jurisdiction 
to  prevent  the  delays,  and  remove,  as  far  as  possible,  the  hindranoes  of 
justice. 

In  the  case  of  Colgrave  v.  Manley  (a),  Lord  Eldon  decided  that  where 
a  solicitor  discharges  himself,  he  cannot  afterwards  retain  the  papers  of 
his  client,  so  as  to  impose  any  difficulty  in  the  way  of  his  carrying  on  his 


(a)  1  Turn.  &  Buss.  400. 
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bwineis;  ftnd  in  Heshp  v.  Meicaife  (a),  the  presentXord  Chancellor  Map  1840. 
adopted,  and  applied  in  a  more  nteful  form,  the  principles  of  Lord 
E^don'fl  decision,  and  confirmed  an  order,  made  by  the  Vice- Chancellor, 
that  a  solicitor  who  withdrew  from  the  condoct  of  a  suit,  because  the 
costs  were  not  advanced  to  him,  should  deliver  np  to  the  plaintiff's  new 
solicitor,  the  briefs,  &c.,  without  prejudice  to  any  right  of  lien  he  might 
have  for  bis  costs.  In  Sirangway*  v.  Barman  {h\  there  was  a  similar  de- 
cision. I  cannot  see  any  valid  distinction  between  those  cases  and  the 
present.  In  Tidds  Praetiee{e)^  where  all  the  cases  at  law  opon  the  subject 
are  collected,  it  is  laid  down,  that  <*  When  an  attorney^ once  appears,  or 
''  undertakes  to  be  attorney  for  another,  he  shall  not  be  permitted  to 
»  withdraw  himself;  and  it  is  said  to  be  his  doty  to  proceed  in  the  suit, 
"  although  his  client  neglects  to  bring  him  money.*'  If  this  be  so  at 
law,  with  equal  reason,  if  not  with  much  more  reason,  it  should  be  so 
in  equity ;  and  accordingly  in  Cresswell  v.  Byron  (d).  Lord  Eldon 
expressed  a  doubt  that  a  solicitor  thus  discharging  himself  could  claim 
a  lien  or  maintain  an  action  for  his  costs.  However,  some  of  the  Courts 
have  since  inclined  the  other  way,  and  in  Vansandau  v.  Browne  (e\  and 
Barris  v.  Oaboume  (f)^  it  was  held  that  a  solicitor  after  giving  a  reaton- 
abU  fiSdee  may  withdraw  from  the  management  of  a  cause  before  its 
termination,  and  maintain  an  action  against  his  former  client  for  the 
costs  incurred.  What  is  reasonable  notice,  must  always  be  a  question 
of  much  difficulty.  In  Boby  v.  Built  (^),  it  was  decided  that  notice 
on  the  Saturday  before  the  Commission  day  (Thursday)  was  not  sufficient; 
and  in  Cresstcell  v.  Byronj  Lord  Eldon  says  that  the  Court  of  Common 
Pleas  held  that  an  attorney  who  quitted  his  client  before  trial,  could 
not  maintain  an  action  for  his  bill. 

Whether  the  cases  of  Vansandau  v.  Browne  and  Barris  v.  Osboume 
have  been  well  or  ill  decided  I  need  not  now  inquire ;  for  although  an 
attorney  may  have  a  right  to  withdraw,  and  maintain  an  action  for  costs 
before  the  termination  of  the  suit  in  which  they  were  incurred,  I  have 
DO  doubt  that  he  cannot,  under  a  claim  of  lien,  retain  the  papers  neces- 
sary for  the  efiectual  prosecution  of  the  suit  which  he  has  declined  to 
prosecute  himself,  if  he  will  not  go  on,  it  is  well ;  but  let  him  not  stop 
other  people :  as  he  chooses  to  withdraw  his  services,  let  him  not  seek 
to  make  the  loss  of  them  irreparable  and  ruinous,  by  tenaciously  hold- 
ing the  papers,  without  which  no  other  solicitor  can  proceed  in  his  stead. 
Agreeing  entirely  as  I  do,  in  the  principle  stated  by  Lord  Eldon  in 
CcmmerMY.  Poynion{h)t  that  a  solicitor  withdrawing  from  the  ma- 
nagement of  a  cause  has  not  such  a  lien  for  the  costs  incurred  in  it 
as  will  entitle  him  to  withhold  from  the  new  solicitor  such  of  the  papers 


(«)3  My.at  Cr.  163. 
(c)  9th  £d.  p.  86. 
{e)  2  Moo.  &  Scotf,  560. 
(g)  3  B.  &  Ad.  360. 


(A)  1  Ir.  Eq.  Kep.  467. 
(d)  14  Ves.  272. 
(j)  2  Crompt.  &  Mee.  ^0, 
{h)  1  Swan9t.  1. 
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in  his  hands  as  are  necessary  for  proceeding  efieetoally  in  the  oune^ 
<*  That  a  solicitor  cannot  hy  virtue  of  his  lien  pravent  the  Khigfs  snhjeet 
^from  obtaining  justice*'—-!  feel  bonnd  in  this  ease  to  follow  the  dedsient 
tn  Haiop  t.  Meteaife^  and  Strangways  v.  Harmon^  and  to  order  that 
the  respondents  do  hand  over  the  petitioner's  papers  Co  his  present 
solicitor,  Mr.  Kelly,  for  the  purpose  of  his  defence  in  the  suits  now 
pending  against  him,  subject  to  such  lien  as  they  may  have  for  costs; 
and  upon  Mr.  Kelly's  undertaking  to  return  all  such  papers  to  the  res- 
pondents within  ten  days  after  the  termination  of  the  suits  now  pending', 
and  also  to  permit  the  respondents  in  the  meantime  to  have  aoeess  te 
them  at  all  reasonable  times  for  the  purpose  of  making  extruls,  Ike, 
with  a  view  to  the  making  out  of  their  bill  of  costs,  and  the  taiatton 
of  it  But  as  no  objectionable  items  have  been  shewn  in  the  bill  wkieh 
was  furnished  and  paid  in  1833, 1  dismiss  the  petition  in  so  far  as  it  seeki 
a  taxation  of  that  bill,  and  a  set  off  of  payments  made  on  foot  of  it,  agaimt 
the  costs  now  due. 


Tuesday f  May  5th, 

COSTS— SEVERAL  ANSWERS  OF  FORMAL  DEFENDANTS. 

Bateman  and  Hiooins  v.  Edward  Bateman  and  others. 
Nagle  and  others  v.  Bateman  and  others* 
Henry  f;.  Bateman  and  others. 

'Where,  appa-  TuE  three  causes  above  named  were  instituted  for  the  due  execution  of 
parently     for   ^j,^  ^ju  ^f  j^^^  Bateman,  deceased.     In  all  of  them,  Edward  Bateman, 

the  purpose  or  .  '  ' 

accumulating  on  whose  behalf  the  following  application  was  now  made^  was  the  prin- 
similar'uT-^^  ^'P^  defendant,  being  (as  the  Reporter  collected)  the  executor  and 
Bwers  of  vex-   trustee  of  the  will,  and  entitled,  as  residuary  legatee,  to  the  principal 

atious    length  _,  iii.  ii»iv>ii>n-  n 

were  pat  in  on   part  of  the  property  thereby  disposed  of.     The  cause  of  Henry  v.  BaU' 

beh^  of  a      ^^^^  i^^  {^^^q  instituted  long  before  either  of  the  others,  and  in  it  a 

number  of  for-  ^  °  ^  ^ 

mal    defend-  large  fund  was  brought  into  Court,  which  was  afterwards  transferred  to 

pe^ed  to  have  ^^®  credit  of  the  three  causes.     It  appeared  that  the  defendant  Edward 

acted  upon  an  Bateman  w^  entitled  to  this  fund,  subject  to  the  rights  of  the  plaiotifis 

with  the  plain-  in  the  causes  firstly  and  secondly  abore  named,  the  sereral  parties  in 

tiffa,  and  under   ^hich  were  nearly  related  to  the  testator :  and  it  was  stated  that  there 

the    directions  ' 

of    the   same   was  some  enmity  or  very  angr£  feeling  existing  towards  the  defendast 

motion^'of  ^he  ^^^^^^  Bateman  from  the  other  parties.  The  complaioaats  Bateman 
principal  de-     and  Higgins  were  entitled,  under  the  will  of  John  Bateman,  to  oompft- 

fendant   that  " 

further  pro- 
ceeding should  be  stayed,  &c.— it  waj*  referred  to  the  Master  to  ascertain  the  amount 
due  to  the  plaintiffs,  and  to  tax  their  costs  of  proceeding  against  the  principal  defendant 
onlj^  but  not  the  costs  of  proceeding  against  the  other  defendants,  the  Court  being  of 
opinion  that  they  were  not  properly  and  necessarily  incurred  ;  and  it  was  further  ordered, 
that  the  principal  defendant  should  pay,  &c.,  he  so  undertaking,  within  ten  days  after  the 
report ;  that  the  cause  should  be  stayed  in  the  meantime ;  and  that  the  plaintiffs  should 
not  be  allowed  their  cost*  of  appearing  on  this  motion. 
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ratWeiy  flinall  legacies,  and,  as  the  defendant  Edward  Bateman  alleged,  jjn^y  1840. 
be.had  from  time  to  time  made  payment^  to  them  on  account,  so  that 
after  all  joat  credits,  it  wonld  appear  that  little,  if  any  thing,  of  the 
legacies  was  due  to  them  at  the  time  of  the  institution  of  their  suit. 
However,  they  lately  filed  their  bill  for  the  legacies,  stating  that  they 
were  still  due,  and  making  all  the  parties  in  Nagle  v.  Bateman  co-defend- 
ants with  Eldward  Bateman.  It  appeared  that  under  the  existing  cir- 
cumstanoesy  all  the  persons  so  made  defendants  (excepting  Edward  Bate- 
man) were  merely  formal  parties,  who  had  not  any  interest  requiring 
to  be  protected  in  that  cause,  and  that  although  thoir  answers  were  not 
material  for  the  plaintiffa'  case,  they  had  sererally  put  in  answers  of  six 
skins  each.  It  was  positively  sworn  on  the  part  of  Edward  Bateman, 
that  although  the  aeveral  complainants  and  defendants  in  the  first  and 
seodnd  causes  appeared  t  o  have  several  solicitors  on  record,  the  said 
several  soliciton  were  not  really  concerned,  but  their  names  were 
merely  made  use  of  by  one  solicitor,  who  appeared  on  record  to  be  con- 
cerned for  one  of  the  parties  only,  but  who  was  in  fact  concerned  for  all 
the  parties,  both  oomplaioants  and  defendants  (excepting  Edward 
Bateman  hloiselO  in  both  causes.  This  was  denied  on  oath  by  the 
M^icitor  in  question,  and  affidavits  were  produced  from  or  on  behalf  of 
the  several  other  solicitors  whose  names  were  mentioned,  stating  that  they 
had  been  respectivdy  retained  by  the  parties  for  whom  they  appeared. 
However,  it  was  admitted  that  all  the  parties  in  both  causes  (excepting 
Edward  Bateman)  had  originally  applied  to  the  one  solicitor  to  be  con- 
cerned for  them  respectively; — that  they  did  not  retain  any  other  solicitor 
until  they  had  been  informed  by  the  gentleman  in  question  that  he  could 
not  be  concerned  on  both  sides  in  the  same  cause ;  but  that  although  he 
could  not  be  concerned  for  them  all,  he  would  (as  they  were,  in  fact,  all 
in  the  same  interest)  be  happy  to  give  any  advice  or  assistance  that 
might  be  required  to  whatever  solicitors  they  should  select ;  that  the 
several  solicitors  afterwards  retained  were  directed  by  their  several 
clients  to  apply  for  information  to,  and  be  directed  by  the  one  solicitor, 
and  that  they  had  accordingly  done  so.  It  was  also  stated,  that  several 
ofthedefendanU  had  been  informed,  that  as  they  were  in  fiact  only 
formal  parties,  and  as  the  substance  of  all  their  answers  must  be  the 
same,  they  ought  to  put  in  a  joint  answer ;  but  that  they  positively 
refused  to  do  so.  On  the  other  side,  several  facts  were  adduced, 
strongly  tending  to  shew  that  the  solicitor  for  some  of  the  defendants 
must  in  fact  have  been  the  solicitor  by  whom  the  plaintifiv*  bill  was 
prepared,  and  afterwards  amended;  and  that  although  the  several 
answers  were  filed  in  the  names  of  difiPerent  solicitors,  they  must  have 
been,  in  fiict,  prepared  and  put  in  by  the  same  hand. 

Mr.  Brewsierf  Q*  C,  with  whom  was  Mr.  MonahaUj  Q.  C,  for  Edward 
Bateman,  now  moved  that  all  the  proceedings  in  the  first  cause  might 
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May  1840.    be  Mtayed,  and  tlmi  it  might  be  referred  to  one  of  the  Masten  to  take 

an  acooont  of  the  snnu  doe  to  the  plaintiffs,  or  either  of  theniy  on  foot  ,of 
their  respective  legacies,  after  all  just  credits,  &c;  and  that  it  might 
be  referred  to  the  said  Master  to  tax  and  ascertain  the  costs  of  the 
said  plaintiffs  rn  die  said  cause ;  and]  also  the  costs  of  the  defeodsoti 
properly  incurred  by  them ;  and  that  the  said  Master  might  he  directed, 
when  taxing  the  said  defendants*  costs,  either  to  disallow  all  the  oosti 
of  the  defendants  (particnlarly  named),  sobseqnent  to  the  appearanoes 
entered  by  ^ero  ;  or,  that  the  said  Master  might  inqaire  and  report 
under  what  circomstances  the  said  several  answers  of  said  defendants  were 
filed,  and  whether  the  same  were  necessarily  and  properly  filed,  or  only 
with  a  view  to  make  costs ;  and  in  case  the  Court  or  the  Master  should 
be  of  opinion  that  under  all  the  circumstances  the  s«d  defendants  wen 
justified  in  filing  any  answers,  that  the  said  defendants  might  be  declared 
entitled  to  the  costs  of  one  answer  only,  and  not  to  the  costs  of  the 
said  several  answers :  the  said  defendant  Edward  Bateman  oonsentiiig 
that  the  said  plaintiff^s  should  be  paid  the  sums  found  due  to  them,  to- 
gether with  their  costs,  when  taxed  and  ascertained ;  and  that  the  said 
several  defendants  should  be  paid  sudi  costs  as  they  should  be  dedared 
or  found  entitled  to,  out  of  the  same  fund  now  in  Court,  or  for  such 
other  order,  -ftc 

Mr.  R.  C,  Walker^  for  the  pUuntiffs  in  the  first  cause,  and  Mr.  GCd- 
laghany  for  sevend  of  the  defendants,  opposed  the  motion. 

The  Mastter  op  the  Rolls  ordered  the  bill  and  several  answers  to  be 
brought  into  Court ;  and  after  they  had  been  produced  by  the  Officer, 
and  inspected  by  his  Honor,  he  said  he  would  forbear  from  making  any 
observat  ion  npon  this  case,  as  the  order  he  was  about  to  pronoanoe 
would  sufficiently  mark  the  sense  of  the  Court  respecting  it. 

Order  : — ft  is  ordered,  that  it  be  referred  to  J.  3.  Townsend, 
Esq.,  the  Master  in  these  causes,  to  inquire  and  report  the 
amount  remaining  due  to  the  said  plaintiffs  in  the  first  cause, 
after  all  just  credits  and  allowances,  on  foot  of  their  legades,  in 
the  pleadings  mentioned :  the  defendant  Edward  Bateman  on- 
dertaking  to  pay  the  same.  And  it  is  further  ordered,  that  the 
said  Master  do  tax  the  said  plaintiflBs*  costs  in  the  first  cause 
incurred  in  proceeding  against  the  defendant  Edward  Bateman. 
But  his  Honor  doth  declare,  that  the  said  Master  is  not  to  tax 
the  costs  of  proceeding  against  any  of  the  other  ddendant^tbe 
Court  being  of  opinion  that  such  costs  were  nol  properly  and 
necessarily  incurred.  And  it  is  further  ordered,  that  further 
proceedings  in  the  first  cause  be  stayed  in  the  meantime ;  and 
the  Court  doth  declare  that  the  plaintiffs  in  the  first  cause  are 
not  entitled  to  charge  their  costs  of  iq[>pearing  on  tbia  motion* 
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,    Saturday  June  IBih,  1840. 

LANDLORD  AND  TENANT— ADVERSE  CLAIMS  TO  THE 

REVERSION— INTERPLEADER. 

RiCKARD  V,  Hyde. 

This  wm  a  bill  of  interpleader.-— The  lands,  part  of  wbiGh  was  the  Where  a  te- 
rabject  matter  of  the  aoit,  were,  with  others,  demised  by  a  lease  of  the  "^^  ^^^  ^ad- 
9Ui  April  1748,  to  an  ancestor  of  the  defendants,  the  Hydes,  for  lives  veme  claims  to 
renewable  for  ever ;  several  renewals  took  place  from  time  to  time,  the  persons  claim- 
last  of  which  ¥nis  to  Robert  Hyde,  the  father  of  the  defendants.     And  >?S  ^^f  \^^^^' 

'  sion,  he  is  en- 
he  by  lease  dated  the  23d  August   1835,  demised  42  acres  of  the  titled  to  file  a 

hinds  to  the  plaintiffs,  for  a  term  of  91  years,  at  a  rent  of  Hs.  8d.  per   ^i^J^^  ^"^^ 

acre,  payable  in  May  and  November.     PlaintiflFs  entered  into  possession    pay  the  rent 

under  that  lease,  and  paid  rent  to  Robert  Hyde  until  his  death.     He   though  one  of 

by  his  will,  dated  the  23d  November  1835,  reciting  that  by  virtue  of  9"^.  claimants 
/  ,      '  ...  .  ,  insists  that  the 

toe  settlement  executed  on  his  marriage,  he  had  power  to  devise  the   lease  under 

lands  comprised  in  the  original  lease  of  1748  to  any  of  his  children,    nant^  holds  ^s 

and  to  charge  them  with  £1000  for  each  of  the  other  children,  in  the    ▼pid   against 

event  of  his  devising  the  entire  to  any  one  child, — devised  the  entire 

of  those  lands  to  his  second  and  third  sons,  the  defendants,  William  and 

George  Hyde,  and  died  on  the  27th  April  1836,  leaving  the  defendant 

Robert  Nicholas  Hyde  his  heir-at-law.     The  plaintiffs  had  paid  the  rent 

which  was  to  fall  doe  in  May  1836  in  advance  to  the  testator.     Shortly 

after  the  death  of  the  testator,  the  defendant  R.  N.  Hyde  set  up  a  claim 

to  the  lands  as  heir-at-law,  alleging  that  the  will  was  not  duly  executed, 

as  the  testator  had  been  for  tome  time  previous  to  its  date  incompetent 

to  make  any  will ;  and  insisting  that  if  any  settlement  had  been  exe- 

cnted  on  the  marriage  of  his  father,  that  he  was  entitled  to  the  lands 

by  its  provisions,  in   default  of  appointment ;  and  on  the   12lh  Sep« 

tember  1836,  he  served  notice  on  the  tenants  to  pay  the  accruing  rents 

to  him.     The  plaintiffi  had,  upon  the  requisition  of  the  agent  of  the 

head  landlord,  paid  their  proportion   of  the  head-rent  due  on  the  1st 

May  proceeding ;  and  on  the  2d  November  1836,  the  defendants,  the 

devisees,  distrained  for  the  balance,  which  plaintiffs  paid  them,  without 

having  replevined  the  distress.     In  the  next  May  the  same  occurred, 

and  before  the  second  November  gale  accrued  doe  the  plaintiffs  filed 

the  present  bill,  with  the  usual  affidavit  denying  collusion,  and  paid 

the  amount  of  the  rent  into  Court.     The  defendant  R.  N.  Hyde,  the 
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Lord  Chancellor. 

This  is  a  very  fair  case  for  coming  into  a  Court  of  Eqaity,  and  the 
usual  decree*  in  such  cases  must  be  pronounced.  The  form  is  settled 
in  a  reported  case,  the  name  of  which  I  do  not  recollect  at  present. 
As  to  Mr.  Brooke*s  argument,  that  his  clients  claim  to  be  entitled  to 
set  aside  the  lease  as  fraudulent,  that  is  no  reason  for  refusing  the 
relief  sought.  The  tenant  was  entitled  to  come  into  Court  to  set  up  his 
title  to  this  lease,  in  order  to  ascertain  who  was  the  party  entitled  to 
the  rent  reserved  by  that  lease ;  and  the  decree  in  this  cause,  or  the 
result  of  the  litigations  between  the  heir  and  devisee,  will  not  aiFect 
the  right  to  set  aside  that  lease,  if  there  be  ground  for  setting  it  aside. 
A  tenant  cannot  direst  himself  of  his  character  as  against  his  landlord; 
but  here  his  difficulty  is,  that  he  does  not  know  who  is  his  landlord. 

As  to  the  plaintiffs*  right  to  deduct  their  costs  in  the  cause  out  of  the 
fund  brought  into  Court  by  them,  I  shall  reserve  that  question  antii 
the  result  of  the  litigation  between  the  heir  and  the  devisees  is  ascer- 
tained, in  order  to  enable  the  devisees  to  make  out  the  case  of  oollasion 
between  the  plaintifis  and  the  heir ;  but  the  heir,  being  out  of  the 
jurisdiction,  must  give  security  for  costs. 


[A  discussion  then  arose  as  to  the  mode  in  which  the  litigation  w» 
to  be  conducted,  but  it  was  ultimately  arranged  that  the  heir  shonld 
bring  an  action  of  ejectment ;  and  it  appearing  that  he  was  entitled  to  a 
sum  of  £100  under  the  will,  it  was  agreed  that  that  sum  should  stand 
as  a  security  for  the  costs.] 


*  The  form  of  the  usual  decree 
in  interpleader  cases  is  given  in 
Seton  on  Decrees,  p.  S39,  but  the 
Reporter  has  not  been  able  to  dis- 
cover the  case  to  which  the  Lord 
Chancellor  alluded.  In  the  case 
of  Dawson  v.  HardcasUe,  2  Cox,  279, 
the  notes  of  a  decree  are  given  as 
having  been  pronounced  in  the 
case  of  HackeU  v.  Webb  S^  Willey, 
Cha.  Rep.  257 ;  and  the  notes  of 
the  decree  in  that  case  of  Dawson 
V.  Hardcastie  are  given  in  the  re- 
port in  Cox,  directing  that  the  costs 
of  the  plaintiffiB  and  of  the  defend- 
ants who  succeeded  in  the  suit 
should  be  paid  by  the  unsuccessful 
defendants.  In  Cowtan  v.  Wil- 
liamSi  9  Ves.  108,  in  which  the 
bill  was  filed  by  a  tenant,  he  was 
allowed  to  retain  his  costs  out  of 
the  rent  iii  his  hands,  and  the  un- 
successful defendants  were  ordered 


to  pay  the  conts  of  the  other  defend- 
ant,  together  with  the  amount  re- 
tained out  of  the  rent.  In  lliaso» 
V.  HamiUon,  5  Sim.  19,  the  defend- 
ants who  by  their  claims  occasioned 
the  suit  and  foiled  in  sustaining  it, 
were  directed  to  pay  the  costs  of 
the  innocent  defendants,  and  of  the 
plaintiffs.  In  Smiih  v.  Hammond, 
6  Sim.  12,  an  order  was  made,  re- 
ferring it  to  the  Master  to  ascer- 
tain whether  the  defendant  whose 
claim  occasioned  the  suit  had  anj 
and  what  claim  on  the  fond,  and 
that  he  being  in  the  situation  of  a 
plalhtiff,and  resident  abroad,sboald 
give  security  for  costs  to  the  amount 
of  £  100,  and  that  the  plaintiff's  costs 
should  be  paid  out  of  the  fund, 
without  prejudice  to  the  question 
by  whom  they  should  be  ultimately 
paid. 
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Saturday^  June  20/A. 

STATUTE  OF  LIMITATIONS  -  PRIOR  CREDITOR  IN  POSSESSION- 
CONSTRUCTION  OF  ACT- PLEADING  THE  STATUTE- 
NECESSITY  OF  IN  CREDITOR'S  SUIT. 

Drought  v.  Jones. 

The  bill  in  this  cause  was  filed  on  the  21st  of  Febraary,  1837,  by  a  A.being  enti- 

jodginent  creditor  of  Edward  Armstrong,  deceased,  for  the  purpose  of  gage  on  cer- 

obtainilig  payment  ont  of  his  real  and  personal  estates.     The  usoal  tain  lands 

decree  had  been  pronounced,  under  which  the  Master  made  his  report,  trustee  for  him, 

finding  that  there  was  no  personal  estate,  and  that  there  was  due  to  the  g^^nenran- 

defendaats  Richard  Rennell,  Thomas  Barnes,  and  R.  A.  Rennell,  as  unity  creditor 

executors  of  an  annuity  creditor  of  Armstrong,  three  years'-and-a-half  precedence 

arrears  of  an  annuity  mentioned  in  the  report,  being  the  amount  that  had  over  his  debt, 

accrued  due  during  the  six  years  next  preceding  the  filing  of  the  bilL  demue  of  the 

To  this  report  an  exception  was  taken,  and  the  question  was,  as  to  the  ^  fo^the  an- 

applicability  of  the  42d  section  of  the  statute  of  limitations  3  &  4  fP.  4,  nuitant,bnthi8 

c27y  to  this  case.     Edward  Armstrong  being  seized  of  the  lands  of  ^ad  the  legal 

Eriss,  under  a  lease  for  lives  renewable  for  ever,  at  a  rent  of  £368.  10s.  f«.^*?  ^^  ;°' 

join  in  the  de- 

9d^  four  judgments  afi^ecting  the  said  lands,  had  been  assigned  previously  mise.    A.  re- 

to  1812  to  £dward  Fetherstone,  as  a  trustee  for  Cuthbert  Fetherstone,  J^j^n'undT" 

which  the  Masters  report  found  to  be  the  first  incumbrances  on  the  the  death    of 

lands  of  £riss ;  and  in  Michaelmas  1813,  and  Hilary,  1814,  £dward  Arm-  the  ^nity. 

strong  confessed  two  judgments  to  the  plaintiffs,  which  the  report  found  ,  ^^^^t  ^^ 

to  stand  next  in  priority  to  Fetherstone*s  judgments.     By  deed  of  the  wasnotdebar- 

18th  March  1814,  which  was  admitted  to  have  been  executed  for  the  ^^JlTmltT 

'  venng  more 

purpose  of  further  securing  to  Fetherstone  the  amount  of  those  judg-  than  six  yean' 
ments,  though  stated  in  the  deed  to  be  for  securing  £2,000  previously       xhe  'statute 

advanced  by  Fetherstone,  Armstrong  conveyed  the  lands  of  Eriss  to  ^f  Umiutions 

^  o  ^  should  be  con- 

Cnthbert  Fetherstone,  upon  trust,  in  the  first  place,  to  pay  the  head- rent  strued  strictly 

and  renewal  fines;  and  after  payment  of  these  and  all  other  out-goings  ^Jty^^As  to 

to  apply  £500  per  annum  in  payment,  in  the  first  place,  of  a  debt  of  £200  the    necessity 

doe  by  Armstrong  to  Messrs.  Reeves  and  Ormsby  ;  and  subject  to  that  ^e^sutato  in 

charge,  to  apply  the  £500  in  payment  of  the  interest,  at  6  per  cenL^  upon  ^^  answer,  In 

the  money  due  on  foot  of  the  judgment,  and  the  residue  in  discharge  a  party  to  set 

of  the  principal,  and  to  hand  over  the  surplus  rents,  after  deducting  the  !5  ^^ '° 
£500  per  annum,  to  Edward  Armstrong.  In  1814,  Edward  Armstrong 
entered  into  an  agreement  with  Richard  Rennell  for  the  sale  of  an 
annuity  of  £100  during  his  (Armstrong's)  life;  and  it  was  agreed  that 
the  annuity  should  have  priority  over  the  sum  due  to  Cuthbert  Fether- 
stone, whose  concur  rence  Armstrong  undertook  to  obtain  for  that  pur- 
pose ;  and  accordingly,    by  a  deed  dated  the  1st  November  1814,  which 
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June    1840.    purported  to  be  made  between   Edward  Armstrong,  Cathbert  Fetlier- 

^"^^^f^^       stone,  and   Edward    Fetliergtone,  of  the  first  part ;  Richard  Kennell 

DROUGHT      ^^  annuitant),  of  the  second  part;  and  Henry  Gresson,  his  trustee,  of 

JONES.        the  third  part,  Armstrong  granted  an  annuity  of  £100  for  his  life  to 

Rennell,  charged  upon  the  lands  of  Eriss  ;  and  he  and  the  two  Fether* 

stones  demised  those  lands  for  a  term  of  99  years  to  Gresson,  as  trustee 

for  the  annuitant. 

The  deed  was  executed  by  Armstrong  and  Cuthbert  Fetherstone,  bot 
was  not  executed  by  Edward  Fetherstone,  in  whom  the  legal  estate  was 
vested,  under  a  deed  of  the  29th  March  1812. 

Shortly  after  the  deed  of  March  1814,  Cuthbert  Fetherstone  entered 
into  possession  of  the  landsy  and  continued  in  such  possession  until  a 
receiver  was  appointed  in  this  cause  in  May  1837,  and  paid  the  head- 
rent  and  renewal  fines,  and  discharged  the  debt  due  by  Armstrong  to 
Messrs.  Reeves  andOrmsby,  and  the  interest  on  the  money  due  to  himself, 
but  no  part  of  the  principal  was  paid  ofl^  The  annuity  was  paid  by  him 
down  to  the  year  1823,  when  the  lands  became  insufficient  to  pay  more 
than  the  head-rent  and  other  outgoings ;  and  from  that  time  no  payment 
had  been  made.  Edward  Armstrong,  thegrantor,  died  in  1834,  and  the 
Master  found  that  the  defendants,  Richard  Rennell,  Thomas  Barnes,  and 
R.  A.  Rennell,  the  executors  of  the  annuitant,  who  had  died  before  the 
filing  of  the  bill,  were  not  entitled  to  more  than  three- and-a-half  years' 
arrears  of  the  annuity,  being  the  amount  that  had  accrued  due  daring 
the  six  years  immediately  preceding  the  filing  of  the  bill.  To  this 
report  the  defendants,  the  executors  of  the  annuitants,  excepted,  and 
the  question  was  as  to  the  applicability  of  the  42d  section  of  the  statute 
of  limitations,  3  &  4  IF.  4,  c.  27,  to  the  case. 

Mr.  fP.  Brooke^  Q-C,  and  Mr.  Gresson^  for  the  defendants,  the 
executors  of  the  annuitant. — 

We  are  not  here  as  plaintifls,  but  as  specific  incumbrancers,  having  a 
lien  on  the  lands  ;  and  against  a  party  having  a  lien  the  statute  does  not 
run.  In  the  case  of  Murphy  v.  Sterne  (a),  your  Lordship  decided  that 
the  plaintiff  could  not  set  up  the  statute  of  limitations  against  a  party 
made  a  defendant,  as  having  a  specific  lien  on  the  lands ;  and  that  the 
defendant  could  not  be  compelled  to  relinquish  that  lien  Dntil  he  was 
paid  all  that  was  due  to  him.  The  same  principle  has  been  recognised 
at  law  in  the  case  of  Spiers  v.  Hartley  (b),  and  that  case  was  followed 
in  the  case  of  Higgins  v.  Scott  (e).  In  the  latter  case,  there  was  no 
possession  in  the  purty  claiming  the  benefit  of  the  lien— there  was  a 
mere  constructive  lien. 

(a)  1  D.  &  W.236.  (6)  3  Eitp.  81. 

(r)  2B.  &ACI.313. 
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[LoBD  Chancellob.— The  anfchoritieB  you  menlioo  do  not  appear  to   June    1640* 
me  to  be  applicable  to  the  present  case ;  they  were  all  decided  before 
the  passing  of  the  recent  statute  of  limitations.] 


(« 


(( 


We  come  within  the  exception  in  the  42d  section  of  the  recent 
statute,  as  to  prior  creditors  being  in  possession.  That  section  enacts* 
That  where  any  prior  mortgagee  or  other  incumbrancer  shall  hare 
been  in  possession  of  any  lands,  or  in  receipt  of  the  profits  thereof, 
"  within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 
''  person  entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the 
*'  same  land,  the  person  entitled  to  such  subsequent  mortgage  or  other 
"  incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest 
*'  which  shall  have  become  due  during  the  whole  time  that  such  prior 
*'  mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as  afore - 
**  said,  although  such  time  may  have  exceeded  the  said  term  of  six 
"  years." 

Cuthbert  Fetherstone  was  in  possession  for  twenty-three  years ;  but 
on  the  other  side,  they  say  he  is  not  a  prior  creditor,  as  he  joined  in 
the  annuity  deed  and  granted  a  term,  and  that  we  might  have  filed  a 
bill  to  assert  our  priority.  But  he  was  in  possession  for  the  purpose  of 
paying  rent  and  renewal  fines  antecedent  to  his  own  claim;  and  for 
the  three  years  after  the  death  of  Armstrong,  the  outgoings  exceeded  the 
income  of  these  lands.  He  had  the  legal  estate  in  his  trustee,  and  he 
was  tmstee  for  the  landlord  and  for  Messrs*  Reeves  and  Ormsby,  who 
were  prior  to  us,  and  he  could  at  any  time  have  been  evicted  by  the 
prior  judgment  creditors.  Besides,  the  defendant  Fetherstone  ought 
not  to  be  allowed  to  set  up  the  statute  of  limitations,  as  he  did  not 
rely  on  it  in  his  answer.  In  the  case  of  Wehh  v.  Wdsh  (a),  it  was 
decided  by  the  Court  of  Exchequer,  that  a  defendant  who  does  not  rely 
on  the'statute  of  limitations  in  his  answer,  cannot  resort  to  it  in  his 
discharge. 

Mr.  Smithy  Q.  C,  and  Mr.  Cooker  for  Cuthbert  Fetherstone. 

In  the  case  of  Murphy  v.  Sierne,  the  suit  had  been  instituted  prior  to 
the  passing  of  the  statute  of  limitations,  and  it  was  upon  that  ground 
the  decision  proceeded  ;  but  that  is  not  the  case  here.  The  bill  was  not 
filed  until  1837  ;  and  besides,  this  is  a  creditor's  suit,  and  a  party  com- 
ing in  under  it  is  quasi  a  plaintiff,  and  ranst  establish  his  claim,  as  in  ordi- 
nary cases.  The  debts  secured  by  the  judgments  confessed  in  1812,  and 
by  the  conveyance  to  Fetherstone  in  1814,  were  the  same :  the  mortgage 
was  only  an  additional  security.  The  recital  in  the'  deed  of  1814 
amounts  to  a  covenant,  on  the  part  of  Cuthbert  Fetherstone,  to  give 


DROUGHT 

r. 

JONES. 


(a)  1  Jones  &  Carey,  332. 


2s    + 


nRorciiT 
r. 

JONES. 


.'^ho  cases  in  chancery. 

Tune  1 81^.  pt  Hirify.  The  deed  recites  the  agreement  on  tbe  part  of  Annstronf,  io 
procure  Catkberi  Fetberstooe  to  gire  priority  to  hbaaniiitjr,  and  iJiatbe 
had  consented  to  do  so ;  and  he  then  joins  in  oonveytng  the  lands  to  s 
trustee  for  the  annuitant.  The  defendants,  when  the  funds  are  to  be 
allocated,  wfH  ehiini  priority  to  us  mder  tbe  deed,  althongb  now  they 
allege  that  we  are  in  possession  as  prior  credilorB.  The  statute  of 
limitations  ought  to  beconstmed  larorahly  *by  Courta  of  Equity,  snd 
a  party  seeking  the  benefit  of  any -exception  m  it  most  bring  bimaelf 
strictly  within  the  terms  of  it.  Although  there  may  have  been  a  legsl 
obstacle  in  the  way  to  his  asserUng  his  priority,  he  might  have  filed  a 
bill  for  that  purpose,  and  have  obtained  a  receiver. 

[LoRB  Chakcbllor.— -He  could  not  by  any  \egal  prooeedingremore 
Fetherstone  from  the  possession,  nor  could  he  proceed  by  dbtress. 
Then,  as  to  his  right  to  remove  him  by  any  equitable  proceeding,  that 
was  confessedly  subject  to  tbe  performance  by  Fetherstone  of  traits 
which,  by  tbe  agreement  of  the  parties,  weie  prior  to  the  defendants* 
charge,  namely,  the  payment  of  the  head-rent  and  the  debt  to  Reeves 
•and  Ormsby ;  and  the  difficulty  I  fisel  is  in  dectdiug  that  the  exceptios 
in  the  42d  section  does  not  apply  to  the  case,  when  the  {Noty  does  nsk 
enforce  to  its  fullest  extent  every  equitable  right  that  he  Jias.] 

Mr.  Cooke. — The  only  trust  intervening  between  the  payment  of  tlie 
4he  head-rent  and  the  claim  of  tbe  annuitant  was  soon  paid. 

Mr.  Sergeant  €lreene  and  Mr.  Leahy,  for  the  pluntiff,  elated  that  be 
was  not  in  the  events  that  had  occurred  interested  in  the  question. 

Lord  Chancellor. 

As  to  that  decision  in  the  Exchequer,  which  Ims  been  cited  in  tl»e 
course  of  this  argument,  to  shew  that  the  defence  of  the  statute  of 
limitations  could  not  be  set  up  in  the  office  when  it  had  not  been  relied 
upon  in  the  answer,  1  would  require  to  have  that  proposition  folly  con- 
sidered before  I  adopted  it  in  its  full  extent  ThO'Consequences  to  creditors 
in  the  administration  of  assets  in  the  office  would  be  quite  alarming.  U 
may  be  qnite  right  to  apply  it  in  a  case  between  plaintilF  and  defend^ 
ant,  but  it  seems  to  me  to  be  impossible  to  apply  it  In  a  case  like  the 
present. 

As  to  the  principal  point  diseusMd,  -the  cmly  question  I  have  to  decide 
is  as  to  the  meaning  of  the  exception  in  the  42d  section  of  the  statute  of 
limitations.  Now,  the  annuitant  here,  in  my  opinion,  falls  strictly 
within  the  literal  terms  of  Uiat  exception,  and  I  do  not  think  there  is 
any  thing  in  the  circumstances  of  this  case  to  deprive  him  of  the  benefit 
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of  that  exception.  Since  the  execution  of  this  deed,  there  was  a  |ler*  June  184^) 
son  in  possession  under  a  legal  right  derived  under  a  prior  title.  But 
it  is  saidy  that  from  the  agreement  of  the  parties^  it  was  in  the  power 
of  the  annottaiit,  whom  the  defendants  taking  the^exception  represent, 
So  have  prevented  the  operatioo  of  the  legal  bar.  Now,  I  am  not  satis- 
fied that  it  was  so  in  his  power,  k  ia  adoMtted  that  he  could  not  get 
over  the  legdl  bar  by  any  proceeding  at  hw,  and  that  hb  right  to  set  it 
aside  was  merely  an  editable  right  lie  eould  not  reee^  possession  of 
ttie  land  by  ejectment,  as  the  trustee  in  whom  the  legal  estate  was 
vested  did  not  join  ta  the  demise  to  his  trustee;  and^  for  •  the  same 
reason,  he  could  not  dtstrttn.  But  it  is  said  that  he  might  have  61ed 
his  bill.  Even  admitting  that  he  might,  I  am  not  bound  to  give  to  a 
section  creating  a  flat  statutable  bar,  a  stringent  constructioii  which  does 
not  necessarily  foHow  frdm  the  words  of  that  section.  Now,  in  this 
case,  I  do  not  think  that  he  had  even  an  equitable  right  to  obtain  the- 
possession  of  these  lands.  Fetherstone  might,  in  opposition  to  such  a> 
claim,  have  set  up  the  existence  of  trusts  wliich,  by  the  agrement  of  all 
parties,  were  confessedly  prior  to  the  charge  of  the  anmiitant:  and, 
down  to  1823,  he  might  have  said  that  he  had  applied  the  rents,  as  far 
as  they  would  extend,  in  performance  of  those  trusts.  From  1823, 
the  lands  were  not  more  than  sufficient  to  pay  the  head-rent.  Uudec 
these  ciFcamstances,  1  am  bound  to 

Allow  the  exoeptioa. 


Tttetda^t  June  2^  and  WedMsday^  June  2\iL 

PRINCIPAI^  AND  SURETY— DISCHARGE  OF  SURETY- 

GIVING  TIME  TO  PRINCIPAL. 

Lindsay  t.  Lord  Downbs. 


Tub  bftl  in  this  case  stated  that  in  the  ysar  1817,  Lord  Oriel  being        A  creditor 
entitled  to  estates  producing  about  £8000  per  annum,  and  having  become    cunt/  of^  aT 
embarrassed  in  iiu  circwnstances,  vested  his  estates  in  the  late  Lord   ^^J^.   ^tmu 

lor  toe  dne  ac- 

Downes^as  a  trustee  for  the  payment  of  his  debts;  and  that  Robert  Lind-  counting  of  an 
say  was,  on  the  recommendation  of  Lord  Oriel,  appointed  by  Lord  Do wnes  Jfcounts  ^wi th 
as  airent  to  the  trust  estates.  That  on  the  14jtlr  February  1818,  a  bond  was   J^a*  agent,and 

^^  takes  from  him 

a  bond  for  the 
balance)  found  to  be  due,  and  bills  at  different  dates  for  the  amount  of  the  bond,  and  the 
interest  thereon  until  the  last  of  the  bills  should  fall  due ;  and  at  the  same  time  stipulates 
that  he  is  at  liberty  at  any  moment  to  proceed  on  thfe  original  security.  Held^  that 
this  was  not  a  discharge  of  the  surety. 
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June   1840.   executed  by  Rdbert  Lindsay  as  principal  in  the  snm  of  £8000,  and  six 

sureties  in  £1000  each,  one  of  whom  was  the  plaintiff  ;—'Oonditioned 
for  Robert  Lindsay's  dnly  aeoonnting  as  agent,  and  paying  over  to  the 
trustees  the  monies  which  he  should  receive.  That  Robert  Lindsay 
continued  in  the  agency  until  the  death  of  Lord  Dbwnes  in  the  month 
of  March  1826,  and  that  an  account  was  settled  in  a  few  days  after  the 
death  of  Lord  Downes,  between  R.  Lindsay  and  the  defendant  Walter 
Hussey  Griffith,  as  the  executor  of  Lord  Downes,  upon  which  there 
appeared  a  balance  of  £3417. 17s.  lOd.,  due  by  R.  Lindsay,  and  a  bond 
was  executed  by  him  for  that  sum  to  Griffith  and  the  defendant,  the  present 
Lord  Do  wnesi  as  executors  of  the  late  Lord*  That  the  balaoce  thus  found 
due  was  composed  principally  of  monieft  paid  to  or  for  the  use  of  Lord 
Oriel;  and  an  annuity  to  which  he  was  entitled  was  subsequently 
applied  in  payment  of  that  balance,  and  various  payments  made,  which 
it  is  immaterial  to  mention  particularly.  That  although  there  was  no 
formal  appointment  of  R.  Lindsay  subsequent  to  the  death  of  Lord 
Downes,  he  continued  in  receipt  of  the  rents  until  the  15th  May  1827, 
when  another  account  was  settled  between  him  and  W.  H.  Griffith,  si 
the  executor  of  Lord  Downes,  upon  which  there  appeared  to  be  a 
balance  of  £1156.  15s.  2d.  due  by  R.  Lindsay ;  and  upon  that  oocsmcni 
another  bond  for  that  amount  was  executed  by  R.  Lindsay,  aad  a 
mortgage  o%  some  jreal  property  executed  to  Griffith,  and  at  the  same 
time  several  bills  of  exchange  at  different  dates  and  for  different  sums, 
amounting  altogether  to  £1242.  Is.  lOd.  were  given  by  R.  Lindsay  to 
Griffith,  who  acknowledged  the  receipt  of  them  by  the  following 
memorandum  :— 


Dr. 

Robert  Lindaay  in  account  \iith  W.H. 

Griffith.— 1827,  Ma  J  11th. 
To  balance  on  account  due  executore 

of  Lonl  Downes.  £1166.  Ifts.  6d. 


Ce. 


By  bond  of  th1«  date  for  £1156.  lS8.8d. 


**  Mr.  Lindsay  having  proposed  to  pay  the  amount  of  the  above  bond, 
*'  I  have  received  from  him  sundry  bills,  particulars  as  endorsed  on 
'<  this  paper,  which  when  paid  will  be  in  full  for  the  above  bond,  with 
*<  interest  to  July  1829  ;  for  guarantee  of  which  bills  I  have  reoeiv^ 
*<  the  above  bond,  and  also  a  mortgage  on  Mr.  Lindsay's  farm,  both 
**  which  become  discharge  on  the  bills  being  duly  paid.  But  I  do  not 
'*  consent  to  being  prevented  from  proceeding  at  any  moment  oo  the 
<*  original  securities  fur  Mr.  Lindsay's  sufficiently  accounting  as  receiver, 
**  and  for  the  due  payment  of  the  rents  to  be  received  by  him  of  Lord 
'<  OrieFs  estate,  vested  in  the  late  Lord  Downes  as  trustee ;  nor  to  do 
*'  any  act  which  would  exonerate  the  securities  of  Mr.  Lindsay  from  their 
"  responsibility.*' 

On  the  other  side  were  the  particulars  of  the  bills,  amounting  to 
£\WL  Is.  lOd.,  the  last  of  which  was  imyable  on  the  2!st  July  1829. 
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The  bill  which  was  filed  by  one  of  the  sureties  in  the  bond  of  1817,  /m,^  1840. 
prayed  a  declaration  that  the  plaintiff  wUs  discharged  therefrom  by  the 
acts  of  the  executors  of  Lord  Downes,  and  that  the  same  might  be 
given  up  to  be  cancelled ;  and  that  satisfaction  of  the  judgment  entered 
up  against  the  plaintiff  thereupon  might  be  entered  upon  the  record ; 
or  that  a  perpetual  injunction  might  be  awarded  to  restrain  the  defend* 
ants  from  proceeding  upon  the  judgment ;  and  in  the  alternative,  that  in 
esse  the  Court  should  not  be  of  opinion  that  the  acts  of  tlie  executors 
operated  as  a  discharge^  then  that  an  account  might  be  taken  of  what 
was  due  by  plaintiff  on  foot  of  the  bond. 


Mr.  Warrmf  Q«  C.|  Mr.  QMins^  Q.  C,  and  Mr.  Lind$ayt  for  the 
pbintiff. 

The  effect  of  the  dealing  between  Griffith  and  R.  Lindsay  was  to 
give  time  to  the  latter^  the  principal  debtor^  without  the  consent  of 
the  surety,  and  in  such  case  a  Court  of  Equity  considers  the  surety  as 
discharged ;  NUbeU  v.  Smith  (a) ;  Samuel  v.  ffowarth  (b).  In  the 
latter  case  the  Lord  Chancellor  lays  down  the  rule  thus :  '*  If  a  creditor 
'*  without  the  consent  of  the  surety  gives  time  to  the  principal,  he 
'thereby  discharges  the  surety,— and  for  this  reason,  because  the 
'<  creditor  by  so  doing  has  thereby  put  it  out  of  the  power  of  the  surety 
'*  to  consider  whether  he  will  have  recourse  to  his  remedy  against  the 
"principal  or  not." 

It  is  Ime,  that  mere  gratuitous  forbearance  will^not  be  sufficient,  there 
must  be  a  binding  contract  to  give  time.  And  in  Courts  of  Law  a 
contract  by  specialty,  as  this  is,  cannot  be  varied  or  suspended  by  an 
agreement  not  under  seal,  but  a  Court  of  Equity  looks  upon  all  con- 
tracts for  valuable  considerations  as  equally  binding;  and  here  the 
creditor  received  from  the  principal  debtor  negotiable  securities  for  the 
entire  debt,  and  for  the  intermediate  interest,  until  the  time  fixed  for 
the  payment  of  those  securities ;  and  the  taldng  interest  by  anticipation 
prevents  the  creditor  from  suing  either  principal  or  surety  during  the 
time  for  which  he  so  received  interest  by  anticipation,  Blake  v.  White  (c); 
Bee$  V.  BerringtoH  (d).  At  law,  if  the  original  debt  were  by  simple 
contract,  the  faking  bills  from  the  debtor  would  suspend  the  right  of 
action  against  him  upon  the  original  debt  during  the  currency  of  the 
bills.  The  authorities  to  that  effect  will  be  found  collected  in  CAt^^ 
on  Contraete  p.  593,  Sd  ed.  Where  the  original  debt  is  by  specialty, 
the  form  of  it  forces  the  debtor  into  a  Court  of  Elqnity,  in  consequence 
of  the  rule  at  law  that  specialty  contracts  can  only  be  varied  by  a 
security  of  as  high  a  nature.     If  Griffith  had  proceeded  at  law  upon 


(«)  2  B.  C.  C.  679. 
(r)  1  Yo.  &  Col.  420. 


(6)  3  Mer.  272. 
(#f)2VeH.jun.  640. 
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June  1840.  ^^  original  secoritj  daring  the  cnrrency  of  the  bills,  Robert  Liiidny 
might  have  applied  to  this  Court  for  an  injanction  to  restnun  theor, 
which,  according  to  the  doctrine  in  Rees  ▼.  Berrimgiomy  and  Blake  r. 
WUie^  woald  have  been  granted.  It  may  be  said  that  here  the  creditor 
has  expresdy  reserved  his  right  to  proceed  against  the  safety,  but 
without  the  consent  of  the  surety  soch  a  reservation  isabsohcriy  void; 
BtnUbee  v.  SMbs  (a).  In  the  case  of  Boiomtdter  v.  Mmre  (6),  soretiei 
in  a  replevin  bond  were  held  to  be  discharged  by  a  reference  to  aibr- 
tmtion  without  their  assent,  although  there  waa  an  express  reservstton 
of  the  right  to  proceed  against  them ;  and  a  similar  decision  was  made 
in  the  case  of  Areker  v.  Hall  (c).  The  question  is  folly  discussed  by 
Mr.  Theobald  in  his  work  on  Prime^pal  and  Swreh^  p.  208. 


Mr.  Gilmore,  Q.  C.,  Mr.  Blake,  Q.  C^  and  Mr.'  Wall,  for  the  defenduU, 
the  executors  of  Lord  Downes. 

The  question  in  all  cases  of  this  nature  is,  whether  there  has  bees 
a  binding  contract  to  give  time  to  the  principal  ?  whether  the  hand  of 
the  creditor  has  for  any  period  been  tied  up  from  taldngany  proceeding 
against  the  principal  debtor  ?  But  mere  acquiescence  or  forliearanoe 
for  any  length  of  time  will  not  discharge  the  surety,  neither  will  tbe 
tdting  a  further  security  have  that  effect.  Byre  v.  EveriU  (d);  ia  that 
case  the  Lord  Chancellor  says,  **  I  have  never  known  a  case  in  wkieb, 
''where  a  principal  and  surety  were  indebted  on  the  same  bond,  a  dfaltog 
"  with  the  principal,  considering  him  as  a  debtor  in  another  anm  of  money, 
**  or  for  another  security,  was  held  to  discharge  the  surety  in  the  first 
''  obligation.**  At  law  a  simple  contract  debt  is  merged  by  the  aoceptsnee 
of  higher  security  for  the  same  debt,  where  the  remedy  given  by  the  Utter 
is  co-extensive  with  that  given  by  the  former.  Bat  even  at  law,  wben  it 
appears  to  be  the  intention  of  the  parties  that  the  originid  secority 
should  remain  in  force,  the  new  one  has  not  the  effect  of  eztinguishiiii^ 
it ;  SoUy  V.  Forbee  (e).  As  to  the  effect  of  taking  the  second  bond 
here,  the  plaintiff  could  not  have  been  injured  by  it,  as  it  was  payable 
inetanier,  and  there  was  no  stay  of  exeeation,  and  the  reoMdy  against 
the  principal  debtor  was  thereby  accelerated.  As  there  was  no  binding 
contract  for  time,  therefore,  the  acceptance  of  a  farther  secority  of  tbe 
same  nature  does  not  affect  the  right  of  the  creditor  to  proceed  against 
the  surety ;  Twopenny  and  Young  v.  Boys  (f).  In  the  case  of  simple 
contract  debts,  at  law  the  taking  of  bills  is  either  a  aospension  of 
the  remedy,  or  a  satisfaction  *of  the  original  debt,  but  it  is  no  defeoee 
to  an  action  on  a  specialty.  This  Court,  however,  we  admit,  views  the 
matter  differently ;  and  if  tin^  were  sabstantially  given  to  the  priacipsi 


(a)  18  Ve«.  SO. 
(e)  4  Bing.  464. 
ie   2  Br.  &  B.  SS. 


(6)  S  Priee,  214. 
(tf  J  2  Bom.  381. 
(/;  3  B,  &  Cr.  206;  S.  C«  6  B.  ft  R.  851* 
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under  a  bioding  eoatract,  will  refltrain  the  enrety ;  Healh  v.  Key  (a),    j^^^  1830. 
Tliere  are  several  analogoos  cases  at  law  npon  bills  of  exchange,  and 
in  all  the  principle  is  admitted,  that  unless  the  obligation  to  ^re  time 
was  blading,  the  sarety  is  not  discharged. 

The  mere  payment  of  interest  upon  the  original  debt  under  a  Tolun-^ 
tary  agreement  to  give  time  upon  the  terms  of  the  intermediate  interest 
being  paid,  does  not  discharge  the  sarety ;  PhilpoU  t.  Briant  (b) ;  and 
the  sane  was  held  by  the  late  Chief  Baron  Joy,  in  the  ease  of  Cooper 
y.  North  (e).  There  is  no  eridence  here  that  the  bills  given  to  Griffith 
were  n^fpociated  by  him. 


[Lord  Chancbllok.— If  that  fact  should  appear  to  be  matermi  I 
shall  direct  an  inquiry  open  the  point] 

Mjc  Warrenf  for  ibe  plaintiff,  dedining  an  inqniry-i- 

[Loud  Chancbllor.— Then  I  must  consider  any  argument  resting 
on  that  as  out  of  the  question.] 

The  doctrine  of  Courts  ef  Equity  with  respect  to  the  effect  of 
dealings  between  the  creditor  and  the  principal  debtor,  is  a  refinement 
which  at  present  ihe  Court  is  not  disposed  to  extend;  Htdme  r. 
Peploe  (d). 

Mr.  Lindsay,  in  reply,  cited  Bererfofd  v.  Bank  of  Irebmdie)^  and 
Eyre  r.  Hollier  ffj. 


Lord  Chancellor. 

The  object  of  this  bilLis  twofold ;  to  have  the  bond  which  was  exe- 
cuted by  the  plaintiff  as  a  surety  for  the  due  accounting  of  the  late  Mr. 
Robert  Lindsay  for  all  rents  received  by  him  as  agent  to  the  trustees  of 
Lord  Oriel  cancelled,  and  a  perpetual  injunction  awarded  to  restrain  the 
defendants,  the  executors  of  the  late  Lord  Downes,  from  suing  the 
plaintiff  upon  it ;  or,  in  case  the  Court  should  think  that  the  plaintiff 
was  not  altogether  discharged  from  his  liability  as  surety,  then  that 
the  usual  accounts  may  be  taken  of  what  is  due  on  foot  of  the  bond,  and 
for  an  injunction  in  the  mean  time.  The  latter  part  of  the  relief  sought, 
the  plaintifi  is  clearly  entitled  to ;  but  as  to  the  perpetual  injunction,  it 
is,  in  my  opinion,  quite  out  of  the  case.  The  usual  way  of  putting  the 
qnestion  which  has  been  argued  in  this  case,  namely,  whether  time  has 
been  given,  is  a  foolish  way  of  putting  it ;  and  the  Courts  are  obliged 


(a)'l  T.  &  Jcr.  434. 
(c)  2  Jones,  210. 
(0  6  Dow.  233. 


(A)  4  Bing.  717. 
(tf)  2  9iBi.  12. 
(/)  LI.  &  G.  Cos.,  temp.  Plunket,  250. 
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tacidy  to  admit  that,  when  they  rest  their  decisions  apon  the  point,  that 
there  has  or  has  not  been  a  binding  cdntrmd  to  give  time.  The  real 
question  is,  whether  by  the  dealings  between  the  creditor  and  priadpal 
debtor,  the  former  has  changed  the  situation  oC  the  sorety  to  such  an 
extent  as  to  injure  his  chance  of  recovering  the  amount  of  the  debt 
from  the  principal,  by  proceeding  in  the  name  of  the  creditor,  in  case  he 
were  to  pay  that  amount  himself  to  the  ei  editor  ?  Mere  delay  on  the  part 
of  the  creditor  to  enforce  his  rights  against  the  principal  debtor  will 
not  have  that  effect,  nor  will  taking  a  fresh  security  for  the  original 
debt.  I  admit  that  it  might  be  different  if  the  creditor  took  a  snbstitnted 
security.  But  here  the  creditor  expressly  saves  himself  from  any  snch 
consequences  by  express  stipulation.  By  the  memorandum  he  expressly 
reserves  his  daim  against  the  principal  and  against  the  surety.  It  is 
doubtful  whether  he  could  reserve  his  right  against  the  surety  alone,  as 
he  was  not  a  party  to  the  agreement,  bnt  he  has  reserved  his  right  te 
proceed  against  the  principal.  The  surety,  therefore,  was  not  in  any 
way  injured,  for  neither  taking  a  fresh  bond  or  taking  notes  could 
affect  his  right;  and  even  if  the  notes  had  been  negociated,  the  only 
effSect  of  that  would  be,  that  the  creditor  would  be  bound  to  give  credit 
for  the  amount  of  such  as  were  negociated ;  and  in  the  course  of  the 
aigumept  I  asked  the  oouosel  for  the  plaintiff  whether  they  would  take 
an  inquiry  upon  the  subject,  which  they  answered  in  the  uegativs.  It 
is  said,  that  it  is  inconsistent  in  the  creditor  to  seek  to  proceed  against 
the  surety,  after  having  so  dealt  with  the  principal  as  to  disable  himself 
from  doing  full  justice  to  the  surety,  if  he  had  been  desirous  of  paying 
off  the  debt,  and  proceeding  against  the  principal  in  the  name  of  the 
creditor  ;~th.e  answer  to  that  is,  that  here  he  has  not,  in  any  vsy* 
injured  the  surety,  because  he  has  expressly  reserved  his  right  of  pro- 
ceeding against  the  principal  at  any  momept  I,  therefore,  think 
that  no  perpetual  injunction  can  be  awarded,  but  that  an  acconat  most 
be  directed ;  and  the  plaintiff  is,  of  course,  entitled  to  an  injunction 
pending  that  account. 
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RELEASE— GIFT— DEBT— ANNUITY— JOINTURE— 

SETTLEMENT- 

Lanoley  o.  Lanolby. 

By  indentore  of  settlement,  dated  the  1st  of  September  1800,  executed  S.L.,towhomy 
previously  to  the  marriage  of  Lawrence  Grace  Langley  with  Miss  So-  (|fxeci^"'in^ 
sanna  Taylor,  certain  lands  and  premises  were  conveyed  to  trustees,  for  1800),  an  an- 
the  purpose  of  providing  a  jointure  or  annuity  of  £200  for  the  said  by  way  of  join- 
Sosanna  Taylor,  in  the  event  of  her  surviving  the  said  L.  6.  Langley,  ^^>^  ^."  ^ 
her  intended  husband,  which  jointure  or  annuity  was  secured,  in  the  eyent  of  sar- 
0.0.1  manner,  by  a  long  term  of  yean.  u2df  ISJtii^ 

L.  6.  Langley  died  in  1809  intestate,  leaving  the  said  Susanna  ed,  for  many 
Langley,  otherwise  Taylor,  his  widow,  and  Henry  Augustus  Langley,   ^^gbandV 
his  only  child  by  a  former  wife,  surviving.  Upon  the  death  of  his  father,   <*«*^    (whicli 
Henry  Augustus  Langley,  as  heir-at-law,  became  seised  in  fee  of  the    1809),  to  re- 
said  lands  and  premises,  subject  to  the  annuity  payable  to  his  step-    ^'^^^^^' 
mother.  from  t^  hands 

Henry  Augustus  Langley  died  in  1834,  having  by  his  will  charged    g,  ^,  L^"^e 
his  real  estates  with  the  payment  of  several  annuities,  among  which  was    inheritor  of  the 

4f8vftC6  13O0Q 

one  of  xii^OO  a-year  to  his  step-mother,  the  said  Susanna  Langley^     By    which  the  an- 
a  codicil  to  his  will,  however,  the  testator  stated  that  he  found  his  unset-    "^  ed^^r 
tied  lands  and  estates  to  be  inadequate  to  the  payment  of  the  several    isao,  the  an- 

annuities  which  by  his  will  he  had  so  charged  thereon,  and  that  he    then^two  years 

in  arrear,  S. 
L.  wrote  a  letter  to  her  step-son,  wherein,  after  expressing  her  wish  to  do  what  she  conld 
to  serve  him,  she  stated  that  she  would  feel  happy  in  thenceforth  giving  np  the  £300  annuity 
which  he  had  paid  her  since  her  husband's  death,  and  would  also  make  him  a  present 
of  the  ^£400,  ue  amonnt  of  the  arrears  then  due. 

In  1834  H.  A.  L.died.  By  his  will  he  charged  his  real  estates  with  the  payment  of  an 
annuity  of  £300  to  his  step-mo&er.  By  a  codicil,  however,  after  stating  that  he  had 
been  most  reluctantly  oonstrained  by  circumstances  to  alter  the  bec^uest,  he  substituted 
a  reduced  annuity  of  £100  for  the  annuity  of  £300  granted  by  his  will.  The  bequest  of 
the  smaller  sum  was  aeoompanied  by  a  declaration,  that  it  was  upon  condition  that  S.  L. 
should  not  seek  to  raise  the  annuity  of  £300  secured  by  the  settlement  of  1800,  which,  the 
testator  stated  she  had,  in  a  letter  written  long  since,  expressed  her  intention  to  relin- 
quish in  his  favor. 

S.  L.died  in  1837,  having  previously  made  her  will,  and  thereby  appointed  the  plaintiff 
her  residuary  legatee  and  sole  executor. 

It  appeared  that  S.  L.  had  never  sought  for  or  demanded  either  the  annuity  seeured  by 
the  settlement,  or  that  granted  bv  the  will,  after  the  date  of  her  le!ter  in  1830. 

The  plaintiff  having  nled  a  bill  to  raise  the  arrears  of  the  annuity  secured  by  the  settle  - 
ment,  the  Court  dismissed  it,  so  far  as  it  claimed  relief  in  respect  of  the  arrears  which 
accrued  in  the  lifetime  of  H.  A.  L.,  but  directed  an  account  of  what  was  due  from  his 
death  to  the  death  of  S.  L« 
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thoagbt  it  right  to  abate  and  reduce  the  same^  which  he  accordingly  did. 
In  reference  to  the  bequest  to  hit  step-mother,  the  testator  stated  tkit 
he  was  most  reluctantly  obliged  to  alter  and  limit  the  devise  and  l»eqoeit 
of  the  annuity  of  £200  granted  by  his  will  to  the  said  Susanna  Langley 
to  £100  annually,  which  latter  sum  hedeyised  and  bequeathed  to  the  aid 
Susanna  Langley  for  life,  upon  condiUon,  howeveri  that  she  should  not 
seek  to  raise  the  annual  the  sum  of  £200  secured  upon  and  payable  off  bit 
estates  by  the  settlement  of  1800^  which  annual  charge  or  snm  of  £200, 
the  testator  obserred  that  she,  the  said  Susanna  Langley,  had,  in  s 
letter  written  long  since,  expressed  her  intention  of  relinquishing  sll 
right  and  ddm  to  in  his  faror ;  and  which  right,  if  she  ahoold.resuoie, 
the  testator  declared  that  he  reluctantly  revoked  all  and  every  beqaest 
and  annuity  thereby,  or  by  bis  will,  given  to  the  said  Susanna  Langley, 
inasmuch  as  bis  the  said  testators  lands  would  be  unable  to  meet 
and  discharge  the  same. 

The  letter  referred  to  in  the  abore  codicil  bore  date  the  8th  of  No- 
vember 1830,  St  which  time  Mrs.  Langley*s  annuity  was  two  yean  in 
arrear.  The  letter  was  addressed  by  Mrs.  Langley  to  her  step-son  tiie 
testator,  and  after  acknowledging  the  receipt  of  certain  profit  rents  pay- 
able by  the  latter  to  the  writer.  It  proceeded  thus  :-i— ^  I  fear  yon  most 
**  be  often  inconvenienced  in  consequence  of  the  large  payments  yoa 
''have  to  make  me.  Now,  as  it  is  my  wish  to  do  what  I  canto 
**  serve  you,  I  shall  feel  quite  happy  in  giving  up  henceforth  the  £200 
'' annuity  which  you  have  paid  me  since  Mr.  Langley's  death;  and  I 
*<  shall  also  make  you  a  present  of  the  £400  due  last  June  1830,  of  the 
'<  said  annuity,  which  I  did  not  wish  to  call  on  yon  for  payment  of,  the 
<*  times  being  so  very  bad,  and  the  great  expense  you  have  had  in  boild- 
« ing.- 

Susanna  Langley  died  in  March  I8S7,  having  nominated  and  appointed 
Che  plaintiff  residuary  legatee  and  sole  executor  of  her  will,  which  bore 
date  the  31st  October  18S5. 

The  bill  in  this  cause  was  filed  by  the  plaintifl^  as  anch  rendnsry 
legatee  and  executor  of  Susanna  Langley,  and  claimed  an  amar  of 
£1500  as  due  on  foot  of  the  annuity  of  £200  secured  by  the  settle- 
ment of  the  Ist  of  September  1800.  The  bill  prayed  for  an  acoonnt  of 
what  was  due  to  the  plaintiff  in  respect  of  such  arrears,  and  in  defiuilt  of 
{>ayment  of  the  sum  which  should  be  found  due,  for  a  sale  of  the  laodi 
comprised  in  the  term  whereby  the  annuity  was  secured. 

The  question  raised  by  the  answers  was  as  to  the  effect  of  Mrs. 
Langley's  letter  of  the  8th  of  November  1830.  It  was  contended  that 
she  Ivul  thereby  relinquished  the  annuity  of  £200  granted  by  the  settle- 
ment of  1800,  and  tho  arrears  thereof,  to  all  intents  and  purposes,  and 
had  given  up  to  H.  A.  Langley  all  her  rights  and  interest  therein. 
It  was  therefore  submitted,  that  the  lands  and  premises  so  charged  with 
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the  payment  of  ibe  mid  annmiy  beeune^  and  were  (henceforth  diaeharged 
Uierefrom*  it  was  alio  tngge^todi  that  the  plaintUF  wat  only  (if  at 
all)  entitled^  as  exeontorof  Mirs;  Langleyi  to  the  anrear  of  the  annoity 
of  £100  devised  to  her  by  the  will  of  H.  A.  Langley,  in  lieu  of  the 
annaity  so  secured  by  the  settlemeat. 

It  did  not  appear  that  Mrs.  Lsagley,  from  the  date  of  her  letter  of 
the  Sth  of  November  18S0,  had  ever  claimed  er  sooght  for  the  annaity 
of  £200  secured  by  the  settlemeBt^  or  the  reduced  anntaity  of  £100 
granted  by  H.  A.  Langley's  will,  nor  did  she,  in  her  own  will,  make 
any  allosion  to  the  snbjeet. 


1839. 


LANGUSY 
LANOLBY. 


Mr.  Warrem^  Q.  C,  with  whom  was  Mr.  Steame  Miiier,  for  the 
defendant  Henry  Langley,  a  minor,  the  inheritor  of  the  lands  chaiged 
with' the  annuity.— >The  letter  of  Mn.'  Langley  operated  as  a  release 
of  the  annuity  to  which  she  was  entitled  under  the  settlement  of  1800, 
In  WekeU  r.  Baby  (tf),  the  House  of  Lords,  in  affirmance  of  a  decree  of 
Lord  Macclesfield,  upon  the  endence  of  pond  declarations  made  1»y  the 
testator  (the  obHgee)  on  hb  death*bed,  directed  that  a  bond  which  the 
executor  had  put  in  suit  against  the  obligor  should  be  delivered  up  to  be 
cancelted.  iSo,  wfaer^  the  testator's  son-in-law  owed  him  sereral  bond 
debts,  the  Courts  upon  Evidence  derived  from  the  testator^s  aoeounts, 
and  ftom  letters  and  other  documents  in  his  hand-writing,  presunMd  that 
the  debts  had  been  satisfied  ;  Eden  t.  Smyth  {b).  Similar  decisions  were 
made  in  Aston  t.  Pye  (e),  and  in  the  very  receat'case  oi-Fhwer  r. 
MaHen  (if)*  in  which  all  the  previous  authorities  are  collected.  If 
the  Coart  be  satisfied  upon  the  evidence,  that  to  the  latest  moment 
of  this  lady's  life,  she  did  not  retract  the  renunciation  of  her  ekum 
contained  in  her  letter^  but,  on  the  contraiy,  intended  the  same  as  a 
gift  to  her  step-son,  it  will  not  now  permit  her  personal  representative 
to  revive  a  claim  which  his  testatrix  had  abandoned.  With  respect  to 
tho  arrear  of  £400  mentioned  in  the  letter,  there  ban  be  no  question  as 
to  Mrs.  Langley' having  released  her  right  to  it 


Mr.  W.  Brooke,  Q.  C,  and  Mr.  SoUeston,  for  the  pIaintiflF.—The 
annuity  having  been  created  by  deed;  can  only  be  discharged  or  released 
by  an  instrument  of  as  high  a  nature.  The  Old  rul^,  that  eodem  modo  quo 
Uyaktr  eodem  diseohUur  («),  must,  therefore,  govern  this  case,  as  the 
authorities  which  have  been  cited  do  not  apply.  According  to  the 
judgment  of  Sir  W.  Grant  in  lUeees  v.  Brymer  (f)^  there  must  in  all 


(«)  2  Bro.  P.  C.  386,  Toml.ed.  (6)  5  Yes.  S41. 

(c)  Stated  in  Eden,  v.Smjftk,  p.  854.  (d)  3  Mylne  &  Cr.  459. 

(e)  See  Cupit  v.  Jackson,  13  Price,  721 ;  S.  C.  C.  1  M'Clel.  49S. 

(fj  6  Vc8.  616. 
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radt  caiM  either  be  evidenoe  of  an  aolecedeat  relene,  or  seae  UsU< 
mentary  paper  dcdantory  of  the  teitator*t  inteatioa  to  feliiii|«iih  the 
demand,  the  pajment  of  which  ia  fonght  tobeeefiBfeedafter  hii  deoeite. 
Now  in  this  oaae  there  are  no  droamttancea  which  can  be  considered  u 
amonnting  to  eridenee  of  an  actnal  releaae»  and  the  letter  ef  Mn« 
Langley  cannot  be  oonaidered  as  a  teatameatary  paper*     The  decision 
of  Lord  Looghboroogh  in  EAm  r.  Smiftk^  relied  on  aithe  other  side, 
does  not  apply,  for  there  was  erideaee  in  that  case  of  a  past  rdesse. 
In  ReeMt  ▼.  Brymtr,  Sir  W.  Oraat  says,— *«  In  Bdm  y.  Smiftk  thm 
**  was  a  letter  of  Mr.  Smyth,  in  whidi  he  declared  he  imd  releseBd* 
**  That  was  good  OTidenoe,  from  which  it  might  be  inferred  that  an  actosl 
«  release  was  ezeeoted."    So  what  is  said  by  Sir  W.  Grant  as  to  the 
necessity  of  there  being  in  each  eases  either  eTidenee  of  an  aotoal  rdesie 
or  a  testamentary  paper,  evactly  eorrespoada  with  what  ia  laid  dowa  hy 
Lord  Longhboiongh  himself  in  Bi^rm  v.  Ch4fi^  {a)m    His  Lorddiip 
there  says— *<  I  am  afraid  of  this  case^  for  it  really  amoonts  to  this;  it 
<<is  setting  np  the  parol  dedarat&en  tif  the  testator  to  deCeal  the  wilL**— 
^  It  b  not  an  aotoal  release  at  any  one  giren  tiaie^  so  that  I  caa  stste 
<<that  the  debt  was  gone  by  the  act  of  the  person  to  whom  i^was  doe; 
'\nor  is  it » legacy/'    His  Lorship  adds— '<  I  wish  I  ceidd  haTO  deoded 
*<  the  other  way;  for  it  was  clear  what  the  intentiott  was^  botlhe greet 
^*  daager  of  the  case  makes  it  impoasibiiar     Lord  Lomghbore^^h  is 
the  same  case  explidas  the  grounds  of  the  dedsien  in  WlthU  r.  iifsiy, 
dearly  shewing  that  it  is  not  an  authority  for  the  defendants  here. 

The  docomentary  ertdenoe  in  the  present  case  exchdee  the  aappositiOB 
that  a  release  wns  execaled ;  first,  Mrs.  La^gleyls  letter  coataaia  no 
expresuon  from  which  it  conld  be  inferred  that  she  had  ezecated  s 
relcaae^  the  language  relating  merely  to  the  future ;  secondly,  the  codicil 
to  H.  A.  Langley'e  wSl  bequeathing  a  reduced  aanuity  of  £100  to  Mis. 
Langley  tqMm  eandUiom  that  she  should  not  seek  to  raise  the  aaodty  of 
£900  under  the  settlement  which  she  '^  had  expneased  her  wtmUm  to 
relinquish,  shews  that  the  testator  kimedf  did  not  understand  her  letter 
as  amounting  to  an  actual  or  absolute  release  of  the  latter  aanaity.— 
[RicQAHDs,  B.  May  it  not  be  argued  that  the  letter  operated  ai  « 
jMTf^m^/  rdease  to  thu  gentleman  dttrii^hislifetime»  without,  however, 
exoneratiiig  the  eUaie  upon  which  the  annuity  was  charged  ?  j— TMt  n 
the  utmost  the  defendants  can  contend  Sot ;  but  it  is  submitted  that  from 
the  total  absence  of  a  consideration  in  this  case,  the  letter  cannot  ondcr 
any  drcumstances  be  held  to  operate  as  a  release ;  Hm$he9U  r.  Cnwftr 
shanks  (fi) ;  TirfneU  v.  OmsMU  (c).  In  Hooper  t.  Goodwin  (d),  sltboqgh 
the  intestate's  brother  by  letter  expressed  his  iniaUum  of  rdinqnisbiog 


(a)  4  Ves.  11. 

(c)  8  Sim.  69. 


(b)  a  T.  B.  34. 

(<0  1  Swanet.  486 ;  S.  C.  1  Will.  312. 
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his  tliArtt  of  the  parional  estate  to  the  widow,  il  was  held  not  to  amoant 
to  a  gift.    The  two  last  easee  are  not  diaUngmshable  from  the  pnssebt. 

Mr.  Simrm  Milter^  for  the  defendant  Henry  Langley.-^As  to  the 
■plication  of  the  old  rale  of  eodtm  modOf  hc^  it  u  to  be  obsenred, 
thai  the  relief  sought  by  the  present  bill  is  for  the  sale  of  the  term 
leearing  tho  jomtnre ;  and  as  such  a  term  eonld,  within  the  statnte* 
have  been  created  by  a  note  in  writings  so  can  it  be  released  in  the 
same  way ;  FtnMt  d.  Earl  r.  Bogerg  (o).  The  seVeral  cases  relied 
apen  aa  ahewmg  that  dedaraltoaa  were  not  held  as  amonntnig  to  a 
rslease  were  all  cases  of  parcl  stateinents.  The  following  distinction 
is  taken  in  Itt  HQoeniai%  Stffplemeniy  p.  436,  in  a  note  upon  the 
case  of  .^^me  ▼•  CM^rey^  one  of  the  cases  cited  on  the  other  side:-— 
^The  plain  distinction  between  the  present  case  and  Edm  t*  Smyth 
^m,  that  in  the  principal  eaae»  the  eridence  only  went  to  verbal  dada- 
<«iationa  of  the  testator,  to  which  it  was  felt  impossible  to  give  the 
<<  effect  of  a  release;  whilst  in  Eden  v.  Smytk^  collateral  aoeonnts  and 
^papers  in  the  hand-writing  of  the  testator  were  prodoced."  Eren 
sdmitttng  the  aif^oment  against  the  letter  operating  aa  a  rcflease  past 
dsrired  from  the  codicil  to  the  will  of  H.  A.  Langley,  yet,  from  thesab- 
seqnent  condncfe  of  the  parties,  and  the  absence  of  alleridenee  of  revoca- 
tieo  on  the  part  of  the  releasor,  that  letter  will,  in  a  Conrt  of  Equity, 
be  q^held  aa  dischaiging  the  snbseqoent  gales  of  the  annuity.  The 
codtdl  also  pats  a  construction  upon  the  letter,  and  shews  the  under- 
standing of  the  parties  up  to  the  time  of  the  death  of  H.  A.  Langley, 
the  releaaee.  Although  the  will  of  Susanna  Laag^ey,  the  releasor, 
heara  date  more  than  a  year  subsequent  to  the  deiith  of  the  releasee, 
aad  although  it  enumerates,  mrituinh  erery  debt  o#ing  to  her,  and  the 
minnteet  portion  of  her  property,  yet  it  makes  no  mention  whatever  of 
the  anears  of  the  annuity ;  and  there  is  no  eridence  of  a  demand  of  the 
arreara  baring  been  made  by  her  in  her  lifetime.  As  to  there  being  no 
consideration  for  the  release,  the  present  kaase  is  between  two  volnnteers ; 
and  eren  if  it  were  otherwise,  the  distinction  taken  by  the  Courts  upon 
that  point  i%  that  if  the  transaction  be  in  itself  complete,  it  will  not  be 
disturbed  in  a  Court  of  Equity  for  want  of  consideration ;  ColUtiMon  y* 
Pairidk  (6) ;  Fartueae  r.  BameU  (c). 

Mr.  Keatinge,  Q.  &,  Mr.  W.  H.  GriffUh,  and  Mr.  Edward  Penne- 
father^  jnn.,  for  annuitants  claiming  under  the  will  of  H.  A.  Langley  in 
the  same  interest  as  the  defendant  H.  Langley.—- 

Hooper  r,  Goodwin  is  distinguishable  from  the  present  case,  as 
there  was  proof  of  an  intention  to  do  a  further  act.     H.  Goodwin 

(a)  2  WUa.  26;  Buller's  N.  P.  HO;  Espin.  N.  P.  407. 
(I)  2  Keene,  tStS.  (  )  3  Mylne  &  K.  36. 
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intended  to  ezeevte  an  infltnune&t  of  releaee,  but  the  intentiear  m 
Md  not  to  be  enongh.  The  gift  there  was  iaehoote  and  iaqperfcet»  bet 
here  it  it  complete.  The  case  of  IktfneU  r.  Qm§iMe  it  alto  dittingnitlh 
able.  That  was  a  motion  for  an  injaDetioB  before  answer,  lo  tlay 
proceedings  at  law.  The  Vice*Chanorflor  sud  that  the  plaintiff  gate 
no  consideration  for  the  alleged  release,  and  that  as  he  was  a  rolonteer 
he  had  no  right  to  come  into  eqaity  for  relief.  It  u  to  be  taken  that  the 
ezecotors  saed  on  behalf  of  creditors ;  besides  the  case  did  not  come  before 
Uie  Court  npon  pleadings  and  proofs,  bat  before  answer.  This  it  not  s 
ease  in  which  creditors  are  ooaoemedy  bnt  between  a  mother  and  step- 
son»  and  Uie  Court  will  look  to  the  relation  of  the  parties.  The  letter 
of  Mrs.  Laufj^ey,  although  it  cannot  be  set  up  as  a  release  at  kw, 
amounts  to  a  release  in  equity.  It  was  a  gift  of  the  money  as  it  becsns 
due ;  just  as  if  H.  A.  Langley  had  tendered  it,  and  Mrs.  L.  had  Greeted 
htm  to  apply  it  to  hit  own  nte.  Bren  at  law,  a  rdease  of  a  ooYsnast, 
after  breaeh,  or  aosord  and  satis&etion,  may  be  pleaded,  for  that  is  sot 
a  discharge  of  the  covenant  but  of  the  breach  only,  and  may  be  by 
parol;  Henr^Peioifs  Cku§(a);  Blake*s  Case  {b).  In  AMton  T.iy(e^ 
an  entry  in  the  testator's  books,  that  the  debtor  should  pay  no  intereiti 
nor  should  he  (the  testator)  take  the  principal  unless  greatly  distrenei 
was- held,  upon  evidence  of  his  circumstances  to  amount  to  a  rclesis  of 
the  debt  So  in  Sibiharp  v.  JfiwoM  (d),  that  was  held  to  amooat  to  a 
rdease  in  a  Court  of  Equity  wiiidi  could  not  operate  as  sndi  in  a  Cosrt 
of  Law.  The  cases  of  Aor«of»  t.  Wood{€);  OUbert  ▼.  WeAtnU(f)i 
Flower  ▼.  Marten  (p);  are  anthoritfes  to  the  same  efect  From  tlisie 
cases,  as  well  as  from  that  of  Xedle  ▼•  Lord  KUmomegf  (A),  the  principal 
is  to  be  deduced,  that  an  executor  is  not  to  be  permitted  to  set  op  or 
revive  a  claim  which,  it  is  dear  upon  the  evidence,  the  testator  himidf 
had  abandoned.  Mrs.  Langley  never  did  any  thing  during  her  lift  to 
revoke  the  gift,  but  all  her  conduct  was  in  confirmation  of  her  gift 
The  plaintiff  is  only  a  residuary  legatee-— a  mere  volnnteeri— who  oogiit 
not  to  be  allowed  to  defeat  the  intention  of  a  party  under  whom  lie 
daims.  It  is  true  that  in  Bjfme  v.  Oodfrey  the  Chancellor  sayi,  lie 
was  afrttd  of  that  case ;  he  adds,  however  ^  If  it  was  the  case  of  s 
^residuary  legatee,  there  would  be  much  less  difficulty;** — ^but  that  is 
this  very  case. 

Nothing  can  be  more  unjust  than  that  a  party  should  be  caUed  on  sfter 


(a)  8  Co.  Eep.  11, 
(6)  6  Co.  Rep.  44  ;  et  vide  Gore  v.  Wright  y  3  N.  &  P.  ^43. 
(c)  Stated  in  Eden  t.  Smjith,  5  Yes.  360. 
(</)  3  Aik.  580.  (e)  1  Ross.  &  Mylne,  \7B. 

(f)  2  Sim.  &  Sta.  354.  {g)  S  Hylne  &  Cr.  459. 

(A)  Turn.  &  Ru88.  307. 
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m  nomber  of  yean  to  refund  money  wliioh  he  hae  been  allowed  to  ap^ 
propriate  and  expend  onder  tiie  svpporition  that  it  was  hia  own.  Thus, 
where  the  pajrnueter  of  a  rc^ment  gmire  credit  in  a  running  acooant  with 
an  officer  for  rams  of  money  as  increased  pay  and  allowances,  to  which, 
Urorn  a  misconstniclioa  of  a  general  order,  he  rapposed  the  ofilcer  was  en- 
titled, and  after  having  been  apprised  of  his  mtstake,  safifered  the  officer  to 
remain  in  ignorance  of  the  iact  for  four  years,  it  was  held  in  an  action 
by  the  officer's  personal  representatire,  for  pay  remaining  dne,  that  the 
paymaster  was  not  at  liberty  to  set  o£F  the  sums  for  which  he  had 
emmeoosly  given  credit^  against  the  demand;  Sharing  r.  Grtetiwood  (a)* 
The  Court  will  not  view  &mily  arrangnnents  like  dealings  between 
strangers.  It  cannot  look  into  all  the  motives  and  feelings  which  might 
actuate  the  parties  in  these  transactions  (6).  As  to  the  objection,  that 
this  is  the  case  of  a  volunteer,  and  that  the  gift  was  without  consider- 
ation, the  following  distinction  is  taken  by  Lord  Eldon  in  Ex  parte 
Pye  (c)^^**  It  is  dear,  that  thu  Court  will  not  assist  a  volunteer :  yet, 
**  if  the  act  is  completed,  though  voluntary,  the  Court  will  act  upon  it.** 
Here  the  gift  was  completed.  The  case  of  CoUem  ▼.  Mittmg  (d), 
establislies  the  same  prindple. 


1839. 


IiANOI^BT 

V. 
LANOLBT. 


Mr.  Moorey  Q.  C^  for  the  phuntiflp  in  reply«-^£3iyrti^  v.  Ofeemwood 
has  no  application  to  the  present  case,  as  it  was  decided  upon  the  special 
ground  of  the  army  agents  having  been  guilty  of  a  breach  of  duty  in 
emitting  to  apprise  Uie  officer  that  he  was  not  entitled  to  the  inoreased 
allowanoe  which  they  continued  to  pay  him.  C.  J.  Abbot  says«-<<  The 
*^  defendants  have  not  merely  made  an  error  in  account^  but  Uiey  have 
'*  been  guilty  ai  a  breadi  of  duty,  by  not  communicating  to  Major 
"  Skyring  the  instructions  they  received  irom  the  Board  of  Ordnance 
^  in  1816.  I  think,  thereforct  that  justice  requires  that  they  shall  not 
^  he  permitted  either  to  recover  back  or  retain  the  money  which  they 
^  had  once  allowed  him  in  account"  Ttifikdl  e.  ComiaUe  is  directly  in 
point ;  and  Hooper  v.  Goodwin  is  not  distinguishable  on  the  grounds 
upon  which  the  defendants  have  attempted  to  dbtinguish  it.  That  case 
dearly  shews  that  the  letter  of  Mrs.  Laagley,  so  much  relied  on  at  the 
other  side,  cannot,  either  as  a  gift  or  as  a  release^  bar  the  daim  of  her 
personal  representative  in  a  Court  of  Equity.— {Pemnbfathbr,  B. 
I  think  that  case  has  been  put  upon  its  true  grounds  by  the  counsd  for 
the  defendants,  vis.,  that  something  further  remained  to  be  done.  The 
Master  of  the  Rolls  observes«><^  An  intention  to  give  is  not  a  gift^— 
'*  the  evidence"  (in  that  case)  ^'  establishes  only  a  dear  intention  to  re* 


(a)  4  B.  &  6r.  381 ;  S.  C,  6  D.  &  R.  401. 

(ft)  See  Tweddeil  t.  Twfddell,  Turo.  &  B.  1. 

(e)  18  Yes.  149.  {d)  1  Mad.  176. 
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**  iinquiflh ;  the  testator  meant  to  do  a  fbrtiier  aot»  he  was  prepariag  to 
**  do  it ;  it  was  not  done ;  tbe  Conrt  cannot  sopply  it.  The  gift  n 
*' inchoate  and  imperfect;  not  such  as  can  be  pleaded  at  law,  or 
«( opposed  in  equity  as  a  bar  to  a  bill  for  an  aeeonnt  hj  a  legatee  agdait 
*^  the  personal  representatiTe.*'  That  case  seems  in  principle  very  nadi 
like  the  case  of  a  will  of  personalty  before  the  recent  statntCb  whidi, 
althongh  it  need  not  hare  been  attested  ait  all,  was  held  to  be  ineompisle^ 
if  it  contained  a  dense  of  attestation,  and  the  testator  died  befbra  the 
Witnesses  subscribed  it,  upon  the  ground  that  as  much  had  not  beeadoot 
as  the  maker  had  intended.] — At  all  OTents,  this  letter  being  pardy  a 
▼olnntary  promise  and  withoat  consideration,  a  Conrt  of  Equity  will 

not  give  effect  to  it ;  EdwmtU  ▼•  Janet  (a) ;  MtoAewi  t.  L 

B (ft). 

Satwrda^f  Navmber  I6IA. 

Pennstathbr,  B. 

The  Conrt  has  conndered  this  case ;  and  so  far  as  regards  the  gilei 
of  the  annuity  which  fell  due  in  the  lifetime  of  Mr.  Henry  Augostai 
Langley,  to  whom  the  letter  of  the  8th  of  November  1830  was  writtio, 
it  is  of  opinion  that  the  bill  ought  to  be  dismissed.  We  think  tiieis 
was  a  gift  of  those  gales  of  the  annuity ;  and  although,  perhaps,  a  men 
gift  would  not  of  itself  be  suiBcient,  yet  in  this  case  the  gift  was  se* 
companied  by  an  act,  or  in  other  words,  ezecnied  by  the  relentioD  of 
the  gales  ai  the]  annuity  by  the  party  who  was  boand  to  pay  tbcak 
He  was  sufiered  to  act  as  if  the  money  had  been  in  hie  pocket-— and 
there  is  no  great  difierence  between  such  a  state  of  things  and  tbe 
annuitant  actually  receiving  the  gales  and  handing  them  back  i^gain 
to  the  terretenant  or  person  liable  to  pay  them.  We  think  it  wis  the 
dear  intention  of  the  testatrix  that  her  step*son  should  be  permitted  to 
retain  the  annuity;  her  letter  does  not  allnde  to  any  thing  ulterior 
remaining  to  be  done ;  besides,  the  gift  therein  contained  was  completed 
and  carried  into  execution  from  time  to  time  by  the  retention,  with  lier 
penmssion,  of  the  accruing  gales  of  the  rent-charge  or  annuity- 

We  were  a  good  deal  pressed  in  the  course  of  the  argument  by  tbe 
cases  of  Hooper  v.  Ooodwm^  and  Tufn^  v.  Oomelable.  The  farmer, 
however,  we  think  distinguishable  upon  the  g^ond  already  mentioned, 
namely,  that  the  gift  was  incomplete,  and  that  sometiitng  more  was 
meant  to  be  done.  With  respect  to  the  latter  case  it  may  i»e  observed, 
that  it  was  very  shordy  discussed ; — it  came  before  the  Conrt  upon  t 
motion  for  an  injunction,  not  on  the  hearing  of  the  cause ;  and  tiie  stten« 
tion  of  the  yice-Chancellor  was  not  turned  to  those  considerations  which 
influence  the  mind  of  the  Conrt  in  the  present  case.    Besides  hs  was 


(o)  I  Myloe  &  Cr.  236. 


(h)  1  Mad.  558. 
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required  to  restrain  a  personal  representatiFO  from  enforcing  his  claims, 
while  we  are  called  on  to  become  actiye  in  sustaining  them.  We  con- 
ceive that  where  the  testatrix  from  time  to  time  snffered  this  money  to 
remain  in  the  hands  of  Mr.  H.  A,  Langley,  it  woald  be  an  act  of  in- 
justice  now,  at  the  instance  of  her  executory  to  call  upon  that  gentleman 
or  his  representative  to  pay  it  back  again.  Skyring  ▼.  GresniMXM^  bears 
very  strongly  on  this  view  of  the  case.  It  has  been  alleged  that  the 
decision  in  that  case  turned  upon  the  fact  of  there  having  been  a  brei^ch 
of  duty  in  the  army  agents,  in  neglecting  to  apprise  the  officer  that  he 
was  not  entitled  to  the  money  they  continued  to  pay  him ;  but  very 
much  of  the  reasoning  in  that  case  applies  to  the  present.  Where  a 
party  lies  by  and  suffers  another  in  ignorance  to  expend  money  under 
the  impression  that  it  is  his  own,  without  apprising  him  of  his  mistake, 
it  is  not  a  case  calling  for  the  interference  of  a  Court  of  Equity. 

With  regard  to  the  construction  of  the  letter,  we  think  it  applies 
only  to  the  life-time  of  Henry  Augustus  Langley,  and  that  from  his 
death,  the  plaintiff  is  entitled  to  the  account  he  seeks.  We  think  that 
Mrs.  Langley  might  at  any  time  during  her  life,  have  retracted  the 
gift  contained  in  her  letter.  She  might  have  informed  her  step-son  that 
her  circumstances  would  not  permit  her  to  give  up  her  annuity,  and  the 
gift  would  then  have  ceased  quoad  those  gales  in  respect  of  which  it 
had  not  been  executed.  In  that  way,  she  might  have  changed  her  mind 
had  she  been  so  disposed,  but  she  did  not  do  so.  We  are  therefore  of 
opinion  that  the  bill,  so  far  as  it  seeks  an  account  of  what  became  due 
on  foot  of  the  annuity  in  the  life- time  of  H.  A.  Langley,  should  be  dis- 
missed ;  bnt  as  this  is  the  case  of  an  executor,  and  one  moreover  which 
involves  some  nicety,  we  think  that  so  far  as  the  bill  is  dismissed,  it 
onght  to  be  so  without  costs. 


1839. 

LANGLEY 

V, 
LANGLEY. 


FosTBR  B.  concurred. 

Richards  B. 

I  also  fully  concur  in  the  judgment  which  has  been  pronounced.  I 
think  the  gift  was  consummated  by  the  retention  of  the  annuity  with 
the  permission  and  assent  of  the  annuitant.  Under  the  circumstances, 
I  conceive  it  would  not  only  be  against  conscience,  bnt  against  the 
current  of  authorities  both  at  law  and  in  equity,  to  make  the  party,  or 
his  representative,  pay  back  this  money,  which  by  the  annuitant  he 
had  been  allowed  to  retain  ; — which  he  had  so  long  been  suffered  to  con- 
sider as  his  own,  and  induced  to  spend  on  the  faith  that  it  belonged  to 
him  (a). 

(a)  Seff  accordingly  BrUhane  ▼..  Daere$^  5  Taunt.  152,  per  Gibbd  J.  S.  P. 
BUhie  ▼.  Lumle^,  2  East,  469 ;  Lowrf  v.  Bourdieu,  Dong.  467. 


2  u    t 
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LANOLBY 

r. 

LANOLKT. 


Court.— Dltmiis  the  bill  so  fiir  at  it  prays  relief  as  to  the  anesr 
of  the  anaoitj  whieh  aocroed  ia  the  lifetime  of  Henry  Augostos 
hMXiglejf  without  eosts ;  and  refer  it  to  the  Chief  or  Seoond 
Remembraneer  to  take  an  aoeonnt  of  what  is  dae  to  the  plaintiff 
on  foot  of  said  annuity  since  the  death  of  said  Henry  Anguatw 
Langley,  to  the  death  of  SusannaLaugley,  deceaseds  and  of  prior 
laeombrances  >— And  decree  the  defendant  H.  Langley  entitled 
to  his  costs  against  the  plaintiff^  and  the  plaintiff  to  pay  sacfa 
eosts ;  and  if  it  shall  appear  on  the  account  before  directed,  thst 
any  sum  was  due  to  the  plaintiff  at  tlie  time  of  filing  the  bill» 
the  plaintiff  to  haTC  such  costs  orer,  and  resenre  the  considera- 
tion of  the  costs  of  the  reminder  of  the  cause  till  further  ordsr. 


Saturday,  November  SOlA. 
PRACTICE— C08TS-.CONSENT~RECElV£R. 

BX    RBLATIONB. 

CoLBM AN,  Petitioner,  v.  Mason,  Respondent. 
RocHB)  Petitioner,  v.Same,  Respondent 


A  coDBent.  the 
object  of  which 
is  the  allow- 
ance of  a  sum 
ofmonej  paid 
bj  a  receiTer 
on  account  of 
costs,  will  not 
be  made  anile 
of  Court,  un- 
less signed  hj 
the  parties 
themseWes  as 
well  as  bj.their 
atcornies. 


Mr.  M.  Barry  moTcd  that  a  consent  should  be  made  a  rule  of  Court 

The  object  of  the  consent  was,  that  the  receiTcr,  who  had  been 
extended  to  the  second  matter,  should,  in  passing  his  acconot,  be 
allowed  credit  for  the  taxed  costs  of  appointing  the  receiver,  which  had 
been  paid  to  the  petitioner  in  the  first  matter.  The  consent  had  been 
signed  by  the  respective  attomies,  bat  not  by  their  clients. 

Richards,  B.* 

The  object  of  the  consent  being,  that  a  payment  of  eests  shoold  be 
allowed,  the  signature  of  the  attomies  is  not  sufficient,  the  practice  ia 
such  cases  being  to  require  the  signature  of  the  parties  themselfes. 

Nemle. 


*  SoiuM. 
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Saturday^  November  SOiL 

COSTS—PROVISIONAL  ASSIGNEE— INSOLVENT* 

Sproule  v.  Oats  and  others. 

FoRBCLOSURB  siiit  One  of  the  mortffaffors  haFinff  become  insolvent,  ^^  &  foreclo- 
Iheprorisional  assignee  was  made  a  defendant  in  the  cause,  and  an  an-  provisional  as- 
«wer  pot  ia  for  him  by  the  phinHg.  SSTmiS^"! 

defendant,    in 

Mr.  A  JSZ/is,  as  comisel  for  the  proviiional  assignee,  at  the  hear-    ti^e^^Wencj 
ing  of  the  cause,  applied  for  his  «est8,  and  cited  Pet^  t.  GUban  (o).      ^^^  ^'^  ^^ 

wa«  deolared 

ft"-*"*.  B-  TJ^ifi^" 

Let  the  defendant  have  his  costs  aginnst  the  plaintiff,  the  plaintiff  the    plaintil^ 
to  have  them  with  his  own  over  against  the  fond.  have  them 

over  against 

_  the  fund, 

(o)  1  Taont.  MS. 

See  ConlaH  v«  Jaekwnj  ante^  voL  1,  p.  376^  and^ases  cited  in  the  note,  ibid^ 


Saturday,  November  8(MA. 
PRACTICE-SERVICE  OF  ORDER  FOR  HEARING. 

Crosthwaitb  v.  Murray. 

On  this  cause  being  called  on,  it  appeared  from  the  affidavit  of  service  Service  ef  the 
that  the  order  for  hearing  bad  been  served  on  a  servant  at  the  registered  \j^^  °^  ^*^ 
lodgings  of  the  defendant's  attorney; 

Mr.  Tench,  the  raster,  objected  that  the  order  was  not  properly 
served. 

Mr.iS.  C.  Walker  fer  the  plaintiff,  contended  that  the  service  was 
good. 

Pmi  nbfathbr,  B. 

The  rule  is,  that  the  order  must  be  served  either  on  the  servant  of 
the  attorney,  or  upon  the  landlord  or  landlady  of  his  registered  lodg- 
ings, bat  service  on  the  landloid's  servant  is  not  good  service. 

Caase  sfhick  out. 


32ii  CASES  IN  THE  EQUITY  EXCHEQUER. 

TAursday,  December  bth. 

PRACTICE— OPENING   BIDDINGS—SALES— PURCHASER. 

Mayne  V,  Macartney. 

Biddings  Miu  Smith,  Q.  C^  od  behalf  of  James  Macartney,  who  now  offn^  to 
^e^circum-  become  a  purchaser  of  the  lands  of  Ekcragh, otherwise  called  Stone  Park| 
stances  of  the   ^    |q  ij^^  decree  in  this  caose  mentioned,  which  were  sold  on  the  5Ui 

case,  on  an  ad- 
vance of  £20    November  last  to  Elisabeth  Noble  for  a  snm  of  £165,  mored  that  the 

theapplicaUon  ^^  ^  opened,  on  the  terms  of  the  sud  James  Macartney  biddings  for 

of  a  Dersoii  gaid  lands  the  further  sum  of  £20  over  the  last  bidding,  and  forthwith 

the  former  to  lodge  such  increased  snm  of  £20  to  the  credit  of  the  caose ;  and  also 

'^Wh  th    th  ^^  P^^  ^^  ^^®  ^^^  Elisabeth  Noble  her  costs  (if  any) ;  and  in  case  the 

biddings  will  said  Jsmes  Macartney  shall  be  dechured  the  pordiaser,  then  to  proceed 

^tTs^^a^ques-  ^o  complete  his  purchase  without  delay, 

tion  to  be  de-        It  appeared  that  on  the  5th  of  November,  Mrs.  Noble,  by  her  brother, 

ihe^panicular  Mr.  Hugh  Collum,  having  bid  the  sum  of  £155,  was  declared  the  pnr- 

circumstances    chaser.     Mr.  John  Collum,  the  attorney  for  the  plaintiff  in  the  cause, 
of  each  case.  ' 

and  brother  of  Mr.  Hugh  Collum,  also  attended  the  sale,  and  bid  the 

sum  of  £160  on  account  of  the  said  James  Macartney.  On  Uie  13th  of 
November,  the  purchaser's  promissory  note  for  the  amount  of  the  deposit 
was  received  by  consent.  On  the  16th  of  November,  the  usual  ordnf 
to  confirm  the  sale,  unless  cause  in  eight  days,  was  entered ;  and  on  the 
26th  of  the  same  month,  the  notice  of  this  motion  was  served. 

The  last  surviving  life  in  the  lease  of  Stone  Park,  the  principal 
denomination  of  the  lands  sold,  was  that  of  the  defendant,  who  was 
between  seventy  and  eighty  years  of  age ;  the  interest  in  the  remuning 
portion  of  the  lands  being  also  dependent  on  the  life  of  another  per- 
son nearly  of  the  same  age.     An  affidavit  was  made  by  Hugh  Col- 
lum to  oppose  the  motion,  stating  that  he  had  bid  for  the  premises  on 
behalf  of  his  sister  Mrs.  Noble,  who  resided  in  the  townland  imme- 
diately adjoining,  and  that  she  had  been  prindpally  induced  to  bid  for 
them  for  the  purpose  of  preventing  the  annoyance  to  which  her  resi- 
dence and  farm  had  been  subjected  from  the  occupying  tenants  of  the 
lands  in  question.     It  was  further  stated,  that  the  price  at  which  she 
became  the  purchaser  was  the  full  value  of  the  premises,  if  not  beyond 
it    The  affidavit  charged,  that  the  object  of  Macartney  in  attonpting  to 
open  the  sale  was  for  the  purpose  of  annoyance,  and  not  for  the  parpose 
of  benefiting  the  estate  or  the  parties  in  the  cause. 

The  affidavit  of  Mr.  Macartney  stated  that  he  had  employed  and  in- 
structed Mr.  John  Collum  to  act  as  his  attorney  to  bid  for  and  purchase 
the  lands ;  and  that  had  he  not  relied  on  that  gentleman  doi|ig  ao^  he 
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iroold  either  have  attended  the  sale  in  person,  or  employed  another  1839* 

attorney  to  bid  for  him ;  that  Mr.  Collom  undertook  to  bid  for  the  lands, 

and  never  intimated  to  the  deponent  that  his  sister  Mrs.  Noble  intended 

to  bid  for  them.     The  affidavit  further  stated  that  Hngh  Collom,  who   i^ acahtnby 

lived  near  deponent  in  the  town  of  Enniskillen,  withoot  apprising  the 

deponent  of  his  intention  to  do  so,  went  to  Dublin,  attended  the  sale, 

and  bid  for  the  lands  in  the  name  of  his  sister ;  that  John  CoUum  being 

the  only  bidder  against  him,  Mrs.  Noble  was  accordingly  declared  the 

purchaser.     The  affidavit  further  charged  that  the  fund  was  likely  to  be 

a  de6mnt  one,  and  averred  that  the  present  application  was  made  by 

the  deponent  with  the  bona  fide  intention  of  becoming  a  purchaser,  and 

not  for  the  purpose  of  annoyance,  as  alleged  by  the  affidavit  of  the  said 

Hngh  CoUum. 

An  affidavit  %vas  made  in  reply  by  Mr.  John  CoUum,  repelling  the 
insinuations  contained  in  Mr.  Macartney's  affidavit.  He  stated  that 
Macartney,  who  was  aware  that  the  deponent  was  concerned  for  the 
phuntiffii  in  the  cause,  spoke  to  him  in  Enniskillen  on  the  30th  of  Octo- 
ber last,  on  the  subject  of  the  sale  then  advertised  to  take  place; 
that  deponent  left  Enniskillen  for  Dublin  on  that  evening,  having 
desired  Macartney  to  furnish  him  with  an  authority  in  writing  to  bid 
for  him,  and  to  mention  the  sum  he  would  give  for  the  lands,  which 
Macartney  promised  to  do;  that  on  the  morning  of  the  5th  November, 
deponent  received  a  letter  from  Macartney,  stating,  that  on  eonsidera* 
tion,  be  thought  £150  or  £160  would  be  a  high  price  for  the  lands 
(and  which,  in  deponent's  opinion,  was  beyond  their  value).  That 
deponent  attended  the  sale,  and  bid  the  sum  of  £160  on  Macartney's 
aoeonnt.  Mr.  Collum  denied,  in  the  most  positive  terms,  all  knowledge 
of  the  intention  of  his  sister  Mrs.  Noble,  or  of  his  brother  Hugh,  to 
bid  for  the  lands  until  about  two  hours  before  the  sale  took  place, 
when  he  was  informed  thereof  by  his  brother ;  and  stated,  that  had 
there  been  sufficient  time,  he  would  have  communicated  the  fact  to 
Mr.  Macartney.  It  was  further  stated,  that  the  sale  on  the  5th  No- 
vember was  the  fourth  time  on  which  the  lands  of  Stone  Park  had 
been  set  up  to  be  sold,  the  sales  on  the  former  occasion  having  been 
frustrated  by  various  circumstances  detailed  in  the  affidavit.  The 
deponent  stated  his  belief  that  there  would  be  a  very  small  deficiency  (if 
any)  in  the  fund,  provided  no  expense  were  incurred  in  making  out 
title ;  but  declared  his  apprehension  of  the  difficulty,  if  not  the  imprac* 
ticability  of  making  out  a  dear  title,  if  the  estate  were  purchased  by  a 
person  desirous  of  objecting  to  it. 

Mr.  James  Sheila  for  Mrs.  Noble. — The  first  objection  is,  that  the 
person  who  seeks  to  open  the  sale  was  present  at  the  former  sale 
by  his  attorney,  and  bid  for  the  lands.  Mrs.  Noble  is  now  entitled  to 
make  absolute  the  order  of  the  16th  November,  and  undertakes  forthwith 
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MATNB 

V. 

MACARTNBT 


to  complete  her  purchase  and  lodge  the  amoont  of  her  porchMe-mooey. 
She  is  alio  willing,  from  the  adTanced  age  of  the  livee  in  the  learn,  to 
accept  of  Uie  title,  without  inTettigating  it,  or  potting  the  estate  to  ths 
expense  of  famishing  searches.  This  the  present  applicant  hu  aot 
oflfered  to  do.  In  the  next  place,  the  snm  offered  in  advance  is  not  inf* 
cient,  as  it  is  a  general  rule  that  in  all  cases  where  the  biddings  for  a 
property  are  small,  the  Court  will  not  allow  the  purchase  to  be  opened, 
unless  there  be  an  undertaking  to  pay  £40  oTor  the  sum  for  which  ths 
property  was  purchased;  Nieholmmr.  Falkimr(a).  That  esse  abo 
shews,  that  in  the  event  of  the  Court  opening  tlie  sale,  the  porehsser 
would  be  entitled  to  the  costs  of  appearing  on  the  motioa. 


Mr.  PetbUiy  for  the  plaintiff,  cited  the  case  of  Farhw  r.  Wdkkm  (i), 
as  laying  down  the  rale  that  biddings  will  not  be  opened,  unless  aa  sd- 
▼ance  be  offiered  of  £40. 

Mr.  Jakn  Brooke^  Q.  C,  for  Mr.  John  CoUum. 

PaNNUTATHBR,  R* 

Bach  case  must  be  governed  by  its  own  dnmmstances(e).  If  tiM 
arrear  of  interest  due  upon  the  incumbrances  affecting  the  property  be 
very  considerable,  it  may  happen  that  any  increase  in  the  biddings  will 
be  insufficient  to  counterndl  the  accumulation  of  interest  occasioned  by 
the  delay.  The  circumstances  of  the  present  case  are  very  peculiar,  sad 
I  do  not  see  how  Mrs.  Noble  can  have  much  interest  in  opposiag  the 
present  application.  The  principal  objection  to  it,  however,  is,  that  the 
very  old  lives  upon  which  the  interest  in  the  property  depends,  may  drop 
before  the  sale  can  be  completed.  Will  Mr.  StmiKi  dient,  therefeiVi 
consent  to  take  the  title  as  it  stands,  and  complete  the  purchase^  not- 
withstanding that  the  lives  may  in  the  mean  time  happen  to  drop? 

The  required  consent  having  been  given, 

Baron  Pbnnefatbbr  said,  that  without  laying  down  any  general  rale 
upon  the  subject,  he  would,  under  the  circumstances  of  this  case,  grsat 
the  motion  upon  terms.  His  Lordship  at  first  expressed  some  donbt  ss 
to  giving  the  purchaser  the  costs  of  appearing  upon  the  motion,  but 
subsequently  made  the  following  order  :<— 


*  Solm. 


(a)  1  Law  Rec. Sser.  09. 


(h)  4  Mid.  400. 


(c)  See  ace.  O'Comitfr  t.  Richards^  SaasM  &  Sc.  246 ;  Bi$g9  y.  it«wtf,  M.  M\ 
Ford  ▼•  Hfatf,  1  Hog.  93,  and  cases  coUeeted  in  the  note,  Saone  &  Sc.  14^7. 
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The  sud  James  Macartney  undertakiog  to  bid  Uie  aniii  of  £20 
orer  and  above  the  sum  of  £165  already  bid  for  the  said  lands, 
and  to  deposit  the  said  sum  of  £20  in  tlie  Bank  of  Ireland  to 
the  credit  of  this  cause  within  ten  days,  and  to  pay  the  said 
EUiaabeth  Noble  the  costs  of  her  bidding ;  and  also  undertaking 
to  take  the  title  as  it  stands,  and  withont  investigation ;  and 
also  undertaking  to  make  such  bidding,  and  complete  his  pur- 
chase, notwithstanding  that  the  lires  in  the  leases  of  said  lands, 
or  any  of  them,  may  die  before  a  new  sale,  or  the  completion 
of  the  purchase  ;«->let  the  Acconntant-General  be  at  liberty 
to  receive  the  said  sum  of  £20 :  and  upon  such  lodgment  being 
made,  let  the  former  sale  be  set  aside,  and  the  lands  again 
set  up  to  be  sold ;  and  let  the  Chief  or  Second  Remembrancer 
tax  the  costs  of  said  Elisabeth  Noble ;  and  let  the  said  J.  Ma- 
cartney forthwith  pay  the  same  pnrsoant  to  his  undertaking; 
and  if  said  J*  Macartney  shall  be  declared  the  purchaser  on  the 
new  sale,  let  him  have  credit  for  said  sum  of  £20 ;  and  let  the 
said  J.  Macartney  pay  the  plaintiff  and  said  Elisabeth  Noble 
the  costs  of  this  motion,  such  costs  to  be  taxed  as  one  bill  of 
costs ;  and  also  pay  said  John  Collnm  Uie  costs  of  this  motion* 
And  in  case  the  said  James  Macartney  shall  not  deposit  the 
said  sum  of  £20  within  the  time  aforesaid,  Uiis  motion  to  stand 
refused  with  costs,  to  be  pud  to  the  plaintiff  and  the  said  £• 
Noble,  such  costs  to  be  taxed  as  separate  costs,  as  also  the  costs 
of  the  said  John  Collum.* 


1839. 


MAYNB 

V. 

MACARTNET 


*  The  sale  to  Mrs.  Noble  was  subsequently  confirmed,  the  terms  of  this  order  not 
having  been  complied  with. 
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lors  in  said  will  named^  at  the  extent  aforesaid,  to  be  held  by  them  as 
their  freehold,  ontil  the  debt  and  damages  in  said  writ  mentioned  should 
be  fully  levied. 

That  aflerwardsy  as  of  Easter  Term  1628,  the  said  executors  brought 
an  ejectment  on  the  title  in  the  Court  of  Rxcheqaer  against  the  said 
Charles  Carobie,  founded  on  the  said  elegit  and  return,  to  recorer  the 
possession  of  said  lands  of  Brookfield  as  a  moiety  of  the  aforesaid  three 
denominations  of  land ;  to  which  ejectment  the  said  Charles  Camhie 
took  defence^  and  same  was  tried  at  Clonmel,  at  the  Sammer  Aflsises 
of  1828,  when  a  verdict  was  had  for  said  executors  (the  lesson  of  the 
plaintiff  in  the  ejectment),  subject  to  a  bill  of  exceptions  taken  oo  the 
part  of  said  defendant ;  and  upon  which  bill  of  exceptions  jodgmeat 
was  afterwards  given  by  the  said  Court  in  favor  of  said  lessors  of  the 
plaintiff. 

That  en  said  trial  the  said  Charles,  the  defendant,  in  said  ejectmeot 
canse,  relied  on  a  prior  judgment  obtained  in  the  Court  of  Ezoheqner 
by  one  Anne  Carroll  against  his  grandfather,  the  said  Solomon  Cambie, 
in  Hilary  Term  1785,  for  the  sum  of  £630,  and  which  bad  then  beoone 
vested  in  Alexander  Disney,  who  had  recently  revived  the  same  and 
issued  an  elegit  thereon,  and  obtained  a  finding  that  said  Solomon  wsi 
seised,  at  the  time  of  the  rendition  of  said  judgment,  of  the  town 
and  lands  of  Castletown,  Brookfield,  Kilgarvin,  Clonmackillidoffe^  Coo- 
bawn,  and  Ballyscanlan,  in  the  county  of  Tipperary,  and  that  aatd 
lands  of  Brookfield,  Kilgarvin,  and  Ballyscanlan  were  a  true  and  equal 
moiety  of  all  the  said  lands  and  tenements. 

That  said  judgment  in  ^ectment,  so  obtained  by  said  executors,  was 
afterwards  duly  enrolled  in  Hilary  Term  1829,  in  the  Court  of  Exche- 
quer; and  that  the  said  Alexander  Disney  aliout  the  same  time  brooght 
an  ejectment,  founded  on  said  elegit  and  return  so  obtained  by  him,  to 
recover  possession  of  said  denominations  of  land)  and  caused  same  to  be 
served  on  plaintiff  as  one  of  the  said  executors,  whereupon  plaintiff  wu 
advised,  that  by  reason  of  said  proceedings  of  the  said  A.  Disney,  and  the 
priority  of  the  said  judgment  of  Hilary  Term  1785,  the  executors  of  the 
said  George  Ryan,  deceased)  could  not  legally  enforce  payment  of  the 
rents  of  Brookfield  from  the  tenants  thereof,  inasmuch  as  said  rents  were 
applicable  to  the  payment  of  said  prior  demand,  and  therefore  no  kahen 
was  issued  at  the  suit  of  said  executors  on  the  judgment  so  obtained  by 
them  in  the  said  ejectment  cause. 

That  soon  after  the  enrolment  of  sud  judgment  by  said  execoton* 
the  costs  of  the  ejectment  so  brought  by  them  were  levied  by  execntioQ 
against  the  said  Charles  Cambie,  and  were  paid  by  him. 

The  bill  further  charged  that  Alexander  Disney  accordingly  entered 
into  possession  of  the  rents  of  Brookfield,  and  also  of  the  lands  of  Kil- 
garvin and  Ballyscanlan,  and  took  and  received  the  rents  and  profits 
thereof  for  several  years  in  payment  of  his  said  demand,  whereby  be  had 
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and  satisfied  the  entire  soms  dae  to  him  for  principal,  interest,  and 

costs ;  but  that  he  alleged  he  was  entitled  to  continue  in  receipt  of  the 

rents  of  sud  lands  for  payment  of  some  other  demand.  cam  bis. 

Thai  plaintiff  was  then  the  only  surviving  executor  of  the  said  George 
Ryan,  deceased,  and  that  as  snob  surviving  executor  and  sole  personal 
representative  of  the  said  George  Ryan,  deceased,  he  was  entitled  to  the 
amount  of  the  principal,  interest^  and  costs  then  due,  under  and  by 
virtue  of  the  elegit  which  was  issued  on  the  judgment  for  £1027.  2s., 
obtained  by  the  said  George  Ryan  against  the  said  Solomon  Gamble  in 
Hilary  Term  1789,  and  that  the  amount  so  due  to  plaintiff  on  foot  of 
said  judgment,  and  the  said  elepU  issued  thereon,  exceeded  the  said  sum 
of  £1027.  2s.,  being  the  penalty  in  the  bond  on  which  said  judgment 
was  obtained. 

That  the  said  Solomon  Cambie,  the  conusor  of  said  judgment,  was,  at 
the  time  of  the  rendition  thereof,  and  at  the  time  of  his  death,  seized  of 
certun  denoipinations  of  land,  via.,  Kilgarvin,  Castletown,  Brookfield, 
and  Ballyscanlan.  That  at  the  time  of  his  decease  he  was  also  seised 
and  possessed  of  several  other  freehold  and  leasehold  lands,  and  of  con- 
siderable personal  estate ;  and  that  by  his  will,  bearing  date  as  therein 
before  mentioned,  &c.— [By  bis  will,  his  debts  were  to  be  paid  out  of 
his  personal  estate ;  Brookfield  and  other  lands  were  devised  to  Pavid 
Cambie,  his  eldest  son;  the  lands  of  Ballyscanlan  and  Kilgarvin  he  devised 
to  his  second  son,  Edward,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  ke.  By  a  codicil  to  his  will,  he  directed  that  David 
should  pay  his  debts  out  of  the  property  devised  to  him,  to  the  extent 
of  £1500,  in  case  the  personal  estate  should  prove  insnflBcient.] 

The  bill,  after  again  averring  that  the  will  and  codicil  were  proved  by 
the  testators  eldest  son,  David  Cambie,  proceeded,  amongst  other 
matters,  to  state-«- 

That  the  said  David  Cambie  departed  this  life  in  the  month  of  March 
181S,  intestate,  leavingMai^retCambie  his  widow,and  one  son,  the  said 
Charles  Cambie,  who,  on  the  death  of  bis  father  David,  entered  and  had 
since  continued  in  possession  of  the  said  lands  of  Castletown,  Brookfield, 
and  two  other  denominations  derived  by  the  said  Oavid,  under  his 
father*a  will;  and  received,  or  claimed  to  be  entitled  to,  the  rents 
and  profits  thereof,  subject  to  an  annuity  of  £S00,  wliich  his  mother, 
the  said  Margaret  Cambie,  claimed  to  be  eirtitled  to  thereout  gnder  her 
marriage  settlement  bearing  date  the  16th  of  November  1796,  as  and 
for  her  jointure  for  the  term  of  her  life. 

That  the  said  Edward  Cambie,  the  second  son  of  the  said  Solomon 
Cambie  (the  conusor  of  ihe  judgment  of  Hilary  Term  1789),  de- 
parted this  life  on  or  about  the  27tb  of  February  1836,  intestate,^ 
leaving  the  defendant  Solomon  Cambie  his  eldest  son,  who  is  now  seized 
and  ptfssetsed  of  the  said  lands  of  Kilgarvin,  and  Ballyscanlan,,  with 
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remainder,  as  to  tbe  said  lands  of  Kilgarvin  to  Edward,  his  eldest  son 
and  his  heirs  male« 

That  the  said  Solomon  Cambief  tliodefendiiDt»  intermarried  with  Mary 
Stack,  spinster,  aod  thai  it  was  aUaged  thai  previous  to  his  marriaf^  with 
her,  a  certain  deed  of  settlement,  bearing  date  on  or  abont  the  i9th  day 
of  November  1835,  was  made  between  the  said  Solomon  Cambie  of  tbe 
first  part,  the  said  Mary  Stack  (now  Mary  Cambie)  of  the  second  part, 
and  Charles  Manrioe  Stack,  then  of,  he  (bal  who  had  since  departed 
this  life),  and  It  J.  T.  Orpen,  of,  lie,  of  the  third  part ;  whereby  the  said 
lands  of  Kilgarvin  were  conveyed,  as  it  was  alleged,  to  the  said  C.  M. 
Stack  and  R«  J«  T.  Orpen  upon  certain  trusts,  the  nature  of  which  tiie 
parties  to  the  said  deed  refnsed  to  disclose,  hot  nader  which  the  laid 
R.  J.  T.  Orpen,  as  the  surviving  trustee  named  in  aaid  deed,  churned  to 
be  entitled  to  some  estate  or  interest  in  the  said  lands  of  Kilgarvin. 

"  That  the  said  Elisabeth,  widow  of  said  Solomon,  the  connsor  of  laid 
'* judgment  of  1789,  is  also  long  since  dead^  intestate;  and  thoogb 
^plaintiff  has  made  inquiry,  he  cannot  now  set  forth  the  name  of  the 
'*  person  who  plaintiflP  u  informed  administered  to  said  Solomon  with 
" his  will  annexed,  since  the  death  of  said  executors;  and  plaintiff  hai 
<*  applied  to  the  several  confederates  herein  naased,  for  the  disoeveit 
*'  of  the  name  of  such  administrator,  but  which,  Aongh  well  known  to 
^  them,  they  refuse  to  discover.** 

The  bill  then  charged,  that  a  large  sum  of  money  was  due  andowisg 
to  the  plaintiff  as  surviving  executor  of  the  said  George  Ryan,  de- 
ceased, for  principal  and  interest  under  the  elegit  issued  on  the  jsdgw 
ment  of  Hilary  Term  1789;  and  that  the  personal  estate  of  SolosMm 
Cambie,  the  conusor  of  said  judgment,  had  been  long  since  distriboted, 
and  that  plaintiff  was  entitled  to  have  the  sum  so  due  to  him  raised  by 
«  sale  of  a  competent  part  of  the  lands  of  which  said  Solomon  wai  lo 
seised,  or  of  the  said  lands  so  particularly  charged  with  payment  of  his 
debts  by  the  codicil  made  by  him  to  his  will,  as  therein  before  mentioned. 

The  interrogating  portion  of  the  bill  contained  the  following  inqoiries 
in  reference  to  the  assets  and  personal  representative  of  Solomon  Gambia 
the  conusor  of  the  judgment  of  1789 — **  Did  the  said  Solomon  lesfs 
«'  any  and  what  personal  estate :  who  possessed  themselves  of  the  same, 
<<  and  how  has  the  same  been  applied  ? — Let  them  (the  defendsoti) 
**  set  forth  the  name  of  the  person  who  has  obtained  admiaistratieD  to 
**  the  said  Solooson  since  the  death  of  his  said  executors." 

Prayer — ^for  an  account  of  the  sum  due  to  the  plaintiff  mi  foot  of  the 
judgment  of  1789,  for  principal,  interest  and  costs;  and  for  an  seeeosl, 
if  necessary,  of  the  personal  estates  of  Solomon  and  David  Csahie, 
respectively.  The  bill  also  prayed  an  account  of  the  real  and  freehold 
estates  of  tbe  same  persons ;  an  account  of  prior  incumbrances;  a  nle 
of  a  competent  part  of  the  lands  and  premises  for  payment  of  the  plsin* 
liff  's  demands  ;  and  for  a  reoeiver. 
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To  this  bill  the  defendants,  Solomon  Gamble  and  wife,  R.  J.  T. 
Oq>en,  snrriring  trostee  in  the  settlement  executed  on  their  marriage^ 
and  Edward  Cambie,  a  minor,  son  of  the  said  Solomon  Cambie  and 
wife^  demorred :  first,  for  want  of  eqnity ;  secondly,  because  the  personal 
lepreseaiative  of  Solomon  Cambie,  the  conusor,  was  not  a  party. 

The  case  was  argoed  before  Baron  Rioaards  in  last  Trinity  Term. 

Mr.  Napier^  with  whom  was  Mr.  WorreHf  Q.  C,  for  the  demurrer. 

Mr.  Serjeant  Oreene,  Mr.  Smiikf  Q.  C,  and  Mr.  Geraghit^  sen.,  in 
rapport  of  the  bilL 

[It  haa  not  been  thoqght  neoessary  to  report  the  ai^gnneiits ;  such  of 
them  as  were  moat  material  being  fully  stated  and  discussed  in  the  fol* 
lowing  judgment,  which  was  on  this  day  deliTered  by  Baroa  Richarm  :] 


His  Lordship,  after  stating  the  pleadings,  prooeeded  thus  :-*• 
Thwe  are  three  questions  raised  upon  this  demurrers- 
First.  It  is  contended  that  Ihe  revival  of  a  ju^;ment  on  a  writ  of 
$ewt  fainas  is  not  sufficient  to  enable  a  party  to  proceed  at  law  or  in 
equity,  for  recorery  of  the  sum  secured  thereby,  if  a  period  of  twenty 
years  shall  have  elapsed  firom  the  rendition  of  the  original  judgment; 
in  other  words,  that  by  no  possibility  can  a  judgment  be  kept  alive  by 
revival,  or  by  a  series  of  revivals,  for  more  than  twenty  years  from  the 
entry  of  aoch  judgment  originally ;  and  the  40th  section  of  the  S  &  4  FP« 
4^  c.  27,  is  relied  on  for  that  purpoae. 

Secondly.  It  is  insisted,  that  where  a  party  has  once  issued  his  ekffU 
after  the  death  of  the  conusor,  and  obtained  a  finding  thereunder,  he 
cannot  afterwards  abandon  such  proceedings,  and  have  recourse  to  any 
other  remedy,  though  prevented  from  getting  into  possession,  or  making 
his  proceedings  by  degii  efiectnal,  by  reason  of  the  interference  of  a  prior 
and  paramount  creditor. 

It  is  also  said,  that  in  this  particular  case  there  was  a  sufficient  reason, 
upon  special  grounds,  why  the  plainti£F  should  have  gone  against  other 
lands,  and  not  against  those  which  are  claimed  by  the  demurring  parties. 
Thirdly.  It  is  insisted  that  the  statement  in  the  bill,  io  respect  of  the 
inability  of  the  plaintiff  to  bring  before  the  Court  the  personal  repre- 
sentative of  the  conusor  of  the  judgment,  cannot  be  received  as  sufficient 
to  protect  the  pleading  from  a  demurrer  for  want  of  parties ;  which,  in 
fact,  b  the  special  cause  of  demurrer  assigned  upon  the  record.* 


*  Storey  on  Equily  Pleading^    v.  Staveland^  1  Yes.  sen.  56,  were 
p.  176,  pL  256,  and  Lord  Uzbridge    cited  to  sustain  this  ground  of  de- 
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I  shall  consider  these  objections  serioHm ;  and  first,  as  to  the  con* 
strnction  of  the  sUtate  3  &  4  ^.  4,  c.  27. 

The  words  in  the  40th  section  are,  that  after  the  3 1st  of  Deeember 
1833,  '^  No  action,  or  suit,  or  other  proceeding,  shall  be  brought  to 
*'  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien, 
"  or  otherwise  charged  upon,  or  payable  out  of,  any  land  or  rent,  at  law 
**  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after  s 
**  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
^'capable  of  giving  a  discharge  for,  or  release  of,  the  same ;  unless,  in 
'<  the  meantime,  some  part  of  the  principal  money,  or  some  interest 
*^  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  ri^t 
**  thereto  shall  have  been  given  in  writing,  signed  by  the  person  hj 
**  whom  the  sam^  shall  be  payable,  or  his  agent,  to  the  person  entitled 
**  thereto,  or  his  agent ;  and  in  such  case,  no  such  action,  or  suit,  or 
*'  proceeding,  shall  be  brought  but  within  twenty  years  after  such  pay- 
**  ment  or  acknowledgment,  or  the  last  of  such  pajrnients  or  acknoir- 
**  lodgments,  if  more  than  one,  was  given." 

There  is  no  such  term  as  the  word  firti  introduced  into  that  section ; 
the  words  are  not,  **  But  within  twenty  years  next  after  a  present  right 
**  to  receive  same  shall  have  (firU)  accrued ;"  and  yet,  in  the  second 
secttoD  limiting  the  right  to  recover  land,  the  words  are,  ^  But  within 
^  twenty  years  next  after  the  time  at  which  the  right  to  aiake  such  eotrf 
'*  or  distress,  or  to  bring  such  action,  shall  have  firU  accrued.** 

Now,  I  do  not  see  how  it  can  be  argued,  that  a  party  (rfitsiDiag  a 
judgment  on  scirt  facias  has  not,  bjf  thejudgmeni  ^  the  Comri^  a  then 
present  right  to  '^  receive**  the  sum  secured  by  the  original  judgment. 
True,  his  right  to  recover  or  receive  the  debt  does  not  then  for  the  first 
time  accrue ;  but  he  then  has,  by  the  solemn  judgment  of  the  Coerti  a 
then  present  right  to  recover  his  demand,  and  to  issue  an  execntioB  for 
that  purpose.  Certainly,  if  yon  interpose  the  ward  ^^forei**  in  the  40tb 
section,  and  make  it  run  <^  first  accrued,**  it  would  make  a  nuUerial  dif> 
ference,  and  go  fiir  to  sustain  the  argument  used  by  counsd  for  the 
defendants ;  but  why  interpose  that  word  (which  the  legislature  has  not 
thought  proper  to  introduce  into  this  section),  in  order  to  give  a  moat 
inconvenient  and  injurious  construction  to  the  act,  and  a  constmction 
wholly  inconsistent  with  other  statutes  on  the  same  snbjact,  and  espe- 
cially with  the  provisions  contained  in  the  somewhat  recent  act  of  the 
0  (7.  4,  c  35,  which  fully  recognises  the  efficacy  of  a  judgment  of 
revival,  according  to  the  course  and  practice  of  the  Court. 

If  it  was  the  intention  of  the  legislature  that  no  judgment,  notwith- 
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Standing  the  previous  law  on  the  subject,  and  the  provisions  in  the  9  (?• 
4,  c  35,  ooold,  by  the  means  of  a  revival  on  scire  faeiaSf  be  kept  alive 
so  as  to  affect  the  estate  of  an  adverse  or  fngitive  party,  who  would 
neither  pay  nor  give  an  acknowledgment  in  writing  (snch  as  required 
by  the  statute  bow  under  consideration),  I  feel  bound  to  believe  that  the 
legislature  would  have  takea  a  plain  and  direct  mode  of  carrying  out  such 
an  intention ;  we  should  have  had  a  recital  plainly  and  clearly  worded, 
exphuning  that  such  was  the  object  and  intention  of  the  act.  The  legis- 
lature, I  cannot  but  believe,  would  not  have  made  so  important  a  change 
in  the  law  as  that  contended  for,  by  this  species  of  forced  exposition 
which,  it  is  said,  the  40th  section  of  the  act  in  question  is  to  receive. 

The  injustice  as  against  creditors  that  would  necessarily  follow  from 
the  oonstmetion  contended  for  by  the  defendant,  would  be  another  argu- 
ment, in  a  doubiAil  case,  against  holding  that  the  legislature  did  intend, 
infirenHaliyf  to  make  so  very  important  and  extraordinary  a  change  in 
the  law.  If  the  defendant's  construction  of  the  act  be  well  founded,  it 
must  follow  that  the  creditor,  though  he  may  use  every  exertion  possible 
on  his  part,  and  de  anno  in  annum  from  the  rendition  of  his  judgment, 
keep  the  same  revived,  yet,  must  he  lose  his  demand.  To  effect  this, 
all  the  debtor  has  to  do  is  to  cover  his  present  property,  if  any  he  has, 
for  a  sufficient  length  of  time,  so  as  to  prevent  his  creditors  from  obtain- 
ing any  fruit  thereout  for  twenty  years,  i^d  he  will  thereby  bar  the 
remedy  of  his  creditors  effectually,  and  then  become  entitled  to  enjoy 
his  property,  or  whatever  estates  may  come  to  him  at  any  time  during 
his  life,  free  from  any  claim  or  demand  of  his  creditors.  A  debtor  who 
may  happen  not  to  have  any  estate  or  property  in  possession,  may  still 
more  easily  effect  this ;  and  although  such  a  party  may,  at  the  end  ef 
the  twenty  years,  become  entitled  to  £10,000  or  £20,000  a-year,  he 
never  can  be  compelled  to  pay  a  shilling  thereout  to  a  creditor  circum- 
stanced as  I  have  mentioned,  if  the  defendant's  construction  be  the  true 
construction  of  this  act. 

Ag^in,  without  any  fraud  of  the  debtor,  there  may  be  prior  creditors 
in  possession  of  his  property,  whose  demands,  it  is  easy  to  conceive, 
may  not  be  paid  for  twenty  years ;  and  yet  it  most  follow,  according  to 
I  the  argument,  that  even  under  such  circumstances,  the  creditor  is  to  lose 
his  debt,  unless  he  has  the  good  fortune  to  induce  his  debtor  to  give 
him  an  acknowledgment  under  the  statute ;  and  this  in  the  face  of  the 
proviso  in  the  42d  section  of  the  act,  that  gives  a  creditor  kept  oat  of 
possession  by  paramount  incumbrances  interest  on  his  debt  during  all 
the  time  he  may  be  so  kept  out.  I  could,  if  necessary,  multiply  instances 
of  injustice  that  such  a  construction  would  inevitably  lead  to,  but  I  think 
it  unnecessary  so  to  do. 

I  shall  only  say,  that  it  appears  to  me  that  judgments  have  been,  for  a 
▼cry  great  length  of  time  prior  to  the  passing  ef  the  act  in  question, 
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and  were  then  a  common  secnrity,  both  in  England  and  Ireland,  for  fast 
snmt  of  money  lent  and  ad^aneedy  and  for  monies  to  become  and  grow 
doe  at  future  periods,  and  npon  the  happening  sometimes  of  remote,  sad 
oftentimes  of  contingent  events,  and  for  the  performance  of  ooreoantfl 
for  pa3rment  of  money  and  the  like,  and  that  the  efficacy  of  each  speoiei 
of  security  has  been  over  and  over  again  recognised  by  Courts  of  Law 
and  Equity— i  [See  the  judgment  of  Lord  Ckiiilamore  in  the  Irish  can 
oi DArcy  r*  Chatnb^$(a)j  --and  also  by  a  variety  of  acts  of  parlia- 
ment ;  and  such  being  the  case,  I  must  acknowledge  that  my  opinion  is, 
that  nothing  hot  the  clearest  language  in  a  newly  made  act  of  pariis- 
ment  ought  to  warrant,  or,  at  least,  would  lead  me  to  adopt  sooh  a  coa- 
stmction  as  that  contended  for  by  the  defendant^^a  constmction  thst 
wonld  go  fiu*  to  defeat  the  purposes  for  which  judgments  have  bMo 
hitherto  resorted  to,  and  considered  so  peculiarly  efficacioos  in  bedi 
countries. 

The  judgment  of  revival,  I  take  it,  is  an  adjudwojum  by  a  Court  of 
Law,  that  the  party  has  then  *^  a  pre$tmt  righi  **  to  recover,  and»  there- 
fore, to  ^  receive*'  the  sum  due  on  foot  of  the  judgment ;  and,  in  my 
opinion,  the  creditor  is  entitled  to  say,  that  it  is  from  soch  adjudication 
or  judgment  of  revival  that  time  is  to  commence  to  be  counted  agaiast 
him,  under  the  40th  section  of  the  statute,  and  so  Mist  quoHm  upon 
every  fresh  judgment  of  revivaL 

The  legislature,  in  my  opinion,  must  be  taken  to  have  passed  the  act 
with  the  full  knowledge  of  the  course  nud  practice  of  the  Courts  of  Law 
touching  the  revival  of  judgments,  and  the  nature  of  such  securities,  and 
the  legal  efiect  of  judgments  of  revival;  and  reading  the  act  of  parliaaicnt 
in  connexion  with  the  acknowledged  and  established  practice  of  tin 
Courts  of  Law  in  req»ect  to  the  rerival  of  judgments  by  mrtfaaa^  \ 
confoss  I  feel  no  hesitation  in  rejecting  the  inferential  constmction  of  tiie 
statute  contended  for  by  the  defendants* 

A  judgment  on  teirefaeuu^  though  founded  on  the  original  judgment, 
yet  brings  down  such  first  judgment  to  the  date  of  the  ji|4gment  on  the 
writ  of  scire  fieias.  The  writ  recites  the  original  judgment,  and 
requires  the  defendant  to  shew  cause  why  the  pInintiflF  should  not  have 
execntion  thereon,  according  to  the  form  and  effect  of  the  recovery 
nforesaid.  Is  not  that  requiring  the  defendant  to  sheWj  if  he  can,  ihst 
the  plainti£F  has  not  a  then  pitieniripki  to  receive  the  sum  secured  by  his 
judgment  ?^-and  the  defendant  is  at  full  liberty  to  shew  eauie.  If  any  soch 
he  can,  by  plea  or  otherwise,  why  the  plaintilF  should  not  have  execn- 
tion :  in  other  words,  he  may  shew  that  the  plaintiff  has  no  then  prtauU 
right  to  receive  or  recover  the  sum  secured  by  his  judgment;  but  fail- 
ing to  do  so,  the  Court  adjudges  (and  it  is  the  judgment  of  the  Court  1 


in)  1  Soil.  &  Lef.  A  pp.  474i 
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go  upon)  that  the  plaintiff  ohall  hare  ezeeation  iippn  hit  original  judg- 
ment. I  ask,  is  not  that  adjud^fimg  that  the  plaintiff  has  a  then  prete$U 
fighi  to  recoTer  and  reeeiTO  his  debt  ?  and  as  long  as  that  judgment  of 
reviral  stands,  is  it  not,  and  ought  it  not  tl»  becoodosiyeon  the  suliject? 
Would  it  not  be  most  inconsistent  in  a  Court  of  Law  to  say,  although 
we  on  such  a  day  adjudged  you  entitled  to  issue  execution  for  your 
demand  secured  by  this  judgment,  yet  we  must  nom,  and  notwithstandr 
log  that  oor  former  judgment  of  reviyal  remains  unreversed  upon  reoord^ 
hold,  that  at  the  time  we  made  such  adjndicatioB»  and  awarded  such 
execution^  you  had  not  a  then  present  right  in  the  legal  meaning  of 
those  terms,  "  to  reoeive*'  the  sum  for  the  recovery  of  which  wo 
adjudged  you  entitled  to  execution  ?  It  would  be  imposMblei  in  my 
opinion,  that  a  Court  of  Law  could  act  so  inconsistently. 

At  common  law,  there  could  be  no  execution  upon  a  judgment  after 
a  year  and  a  day,  and  the  writ  of  mre  faaa$  was  given  by  statute  to 
remedy  that  inconvenience ;  and  I  think  it  would  be  too  much  to  hold 
that  the  words  used  in  the  40th  section  of  the  recent  act,  3  jb  4  IF.  4^ 
c  27,  had  the  effect  of  impliedly  repealing  the  statute  of  VTestminster, 
13  Ed.  1,  at.  1,  c.  45,  or,  at  least,  of  amiihilating  in  a  great  degree  the 
efficacy  of  a  judgment  of  revival  on  a  writ  of  Mcirefieias  issued  in  pursu- 
ance of  that  act. 

I  can  very  wiell  understand  the  legislature  making  a  mere  proceeding 
on  a  judgment^  such  as  the  fillip  a  charge  under  a  decree  to  account  or 
order  of  reference  of  a  Court  of  Equity,  in  which  no  decree  or  judg- 
ment of  any  land  is  ever  obtmned  (and  which  was  tiie  case  ot  SmiA  v. 
Creagh,  in  Batty*s  Reports),  or  the  likfl^  insuflkieut  of  itself  to  keep 
a  judgment  alive  as  against  a  conusor,  or  his  estates^  after  twenty  years ; 
and,  without  presuming  to  question  the  sonodnesa  of  the  decision  of  the 
Court  of  Qneen's  Bench  in  Smiih  v.  Qtagk,  ^nd  the  e^iKisition  which 
the  statute  8  6. 1»  c  4»  s.  1  (/n),  received  i^oa  that  .occasion  I  may 
be  allowed  to  observe,  that  nothing  was  more  calculated  to  lead  to  incon- 
venient results  than  the  latitude  afforded  by  the  construction  which  the 
8  G.  1  so  received,  in  respect  to  the  keeping  alive  of  old  and  stale  judg- 
ments. 

Whether  the  statute  now  under  consideration,  in  the  change  which 
it  has  made  in  the  law,  has  operated  retrospectively,  so  as  to  render 
aqgatory  and  of  no  avail  such  an  act,  as  was  held  in  Smiih  v.  Creagh 
to  keep  a  judgment  alive,  it  is  not,  and  most  probably  never  will  be 
necessary  to  considery  and  therefore  I  give  no  opinion  on  the  subject. 
But  I  am  very  sure^  that  no  such  act  aa  that  relied  upon  in  Smitk  r, 
Crwaght  if  done  after  the  3  &4  IF.  4^  c  27,  came  into  operatioB,  could 
now  be  relied  on,  to  take  a  case  out  of  the  40th  section  of  that  statute. 
But,  on  the  other  hand,  I  am  of  opinion  that  a  judgment  of  revival  is 
abundantly  sufficient  for  that  purpoM« 
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It  has  been  said  in  argnment,  that  great  incong^aity  and  incoDsist* 
ency  wonld  arise  in  a  case  where  there  was  a  mortgage  with  a  jndg* 
ment  coUateral,  if  the  statute  was  to  receive  the  constmction  con- 
tended for  by  the  plaintiff.  It  is  said,  that  in  such  a  case,  the  demand 
of  the  creditor,  so  far  as  the  same  rested  on  his  mortgage  security, 
might  be  barred,  at  the  same  time  that  the  collateral  secarity  by  judg- 
ment would  remun  good  and  valid.  I  apprehend  that  several  answers 
may  be  given  to  this  argument ;  but  it  may,  perhaps,  be  sufficient  to 
observe,  that  a  mortgage,  being  in  its  nature  and  origin  a  security  ta 
remj  if  a  mortgagee  is  barred  by  his  remedy,  it  must  be  by  his  own 
wilful  default,  for  he  can  at  all  times  make  his  mortgage  security 
available,  if  it  be  worth  any  thing ;  at  all  events,  he  can  do  so  to  save 
the  bar  of  the  statute,  by  proceeding  as  against  the  thing  mortgaged. 
A  mortgagee,  therefore,  who  allows  his  secarity  to  become  iu^ffBctoal 
as  against  the  thing  pledged  to  him  for  his  demand,  by  lapse  of  time, 
does  so  voluntarily,  and  in  no  case  necessarily,  in  my  opinion.  Not 
so  in  the  case  of  a  judgment  creditor,  as  I  think,  I  have  already  shewn.* 

Then  as  to  the  second  point  argued  by  counsel  for  the  demurrer. 

The  13  JBd.  1,  c.  18,  gave  the  writ  of  eleffit* 

The  d2d  A  8,  c.  5  (Eng),  gave  the  re-ekgit  But  according  to  the 
construction  put  upon  that  statute,  there  could  not  be  a  re-degii  unless 
«  there  was  a  total  eviction,  upon  the  principle  that  a  party  could  not 
in  law  have  two  vaiuable  executions.  If  a  single  acre  or  any  part  of 
the  lands  seised,  were  allowed  to  remain  with  the  creditor,  the  execa- 
tion  was  accounted  a  valuable  execution,  and  there  could  be  no  new 
degii;  Co.  LiU.  289  b;  FuiwoodTs  Case  (a);  Bium/kfds  ease  (6); 
Crowley  v.  lAdgeai  (c). 

This  was  the  law  of  England;  now  in  Ireland  from  the  pasing  of 
the  26  (?.  3,  c  31,  s.  2,  the  law  was  different.  The  statute  in  Irekad 
that  gave  the  re^tUgii  was  the  10  C.  1,  c  7,  which  followed  the 
English  act,  32  H.  8,  c.  5 ;  but  the  26  G.  3,  c.  31,  s.  2,  reciting  the 


(a)  4   Bep.  66,  a. 


(6)  6  Rep.  87. 


(c)  Cro.  J.  338. 


*  The  decision  of  the  learned 
Baron  on  the  first  question  has 
been  since  affirmed  by  the  decision 
of  the  majority  of  the  Judges 
in  the  case  of  OtHteell  v.  Farran^ 
in  the  Court  of  ESxchequer  Cham- 
ber. 

In  that  case,  it  was  held  (Baron 
Foster  differing  in  opinion  from 
the  other  judges),  that  the  period 


of  limitation  prescribed  by  the  3  ft 
4  FF.  4,  c  27,  s.  40,  begins  to  ran 
against  a  judgment  from  the  date 
of  the  last  revival,  and  not  from 
the  entry  of  the  original  judgment 
See  the  ease  reported,  2  /r.  Imp 
lUp. 

It  is  to  be  observed,  that  an  ap- 
peal from  that  decision  is  now 
pending  before  the  House  of  Lords. 
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coDstraction  given  to  the  former  act  where  the  whole  of  the  lands  seized 
had  not  been  evicted,  enacts,  that  the  said  act  (10  Car,  1,  c  7),  shall 
be  construed  to  extend  to  all  cases  where  any  of  the  lands,  tenements, 
or  hereditaments  so  taken  in  execntion,  or  any  part  of  the  estate  or 
interest  of  the  connsee  therein,  shall  be  evicted. 

In  this  case  the  plainti£F  never  was  for  an  hour  in  possession  under 
the  tkgit ;  on  the  contrary,  he  was  prevented  from  going  into  possession 
by  the  proceedings  of  a  prior  creditor,  and  it  can  scarcely  be  said  that 
so  long  as  that  prior  creditor  continued  in  possession  and  was  in  fact 
nnpud  his  debt,  that  the  plaintiff  was  barred  of  any  other  remedy  for 
recovery  of  his  demand,  and  bound  by  the  ineffectual  one  which  he 
had  attempted  to  take  in  1828.  If  this  be  so,  it  is  difficult  to  under- 
stand upon  what  legal  principle  the  plaintiff  should  be  now  prevented 
from  resorting  to  another  remedy  for  recovery  of  his  judgment ;  I  mean, 
if  he  might  have  done  so  at  any  intervening  period  of  time  between 
1828  and  1839,  it  is  difficult  to  understand  why  he  should  be  prevented 
from  doing  so  now.  I  am  not  now  to  be  understood  as  expressing  any 
opinion  as  to  what  might  be  the  effect  of  a  proceeding  by  tlegit^  in- 
quisition and  finding  thereunder,  and  possession  taken  in  pursuanoe 
thereof,  and  no  disturbance  given  to  the  creditor ;  or  whether  such  a 
proceeding  taken  after  the  death  of  the  conusor,  ought,  or  ought  not  to  bar 
the  creditor  from  resorting  to  any  other  remedy  in  a  Court  of  Equity 
for  recovery  of  his  demand  ? 

No  doubt,  Sir  Anthony  Harte  has  expressed  his  opinion  that  a  judg- 
ment creditor  who  proceeds  by  elegit  in  the  lifetime  of  his  debtor,  may 
after  the  death  of  the  conusor  file  a  bill  in  equity  for  the  payment  of  his 
debt  out  of  his  personal  and  real  assets,  but  there  a  new  and  different 
right  accrues  after  the  elegit  by  the  death  of  the  party, — a  right  to  have 
the  real  and  personal  estates  of  the  conusor  administered  by  a  Court  of 
Equity ;  I  take  it  however  to  be  quite  another  question  whether  a  judg- 
ment creditor,  who  chooses  to  proceed  by  elegit  afUt  the  death  of  the 
conusor,  an^  gets  into  possession  of  a  moiety  of  his  debtor's  freehold 
property  and  is  not  disturbed  in  that  possession  ;— it  is,  I  conceive,  a 
very  different  thing  whether  such  a  creditor  has  a  right  capriciously  to 
abandon  his  eUgii  proceedings  and  file  his  bill  in  equity  for  a  sale  of  his 
debtors  freehold  estates  for  satisfaction  of  his  demand ;  I  shall  only  say 
that  I  am  not  aware  that  it  has  ever  been  decided  that  a  creditor  so 
acting,  and  so  circumstanced,  has  such  an  equity : — the  present  case 
however,  is  not  that  case  as  I  have  already  shewn,  nor  does  it,  for  the 
reasons  that  I  have  stated,  fall  within  the  principle  that  would  be  appli- 
cable to  such  a  case.  The  plaintiff  therefore  never  having  taken  pos- 
session under  his  eUgit^  and  having  been  prevented  for  a  number  of  years 
from  so  doing,  I  am  clearly  of  opinion  that  the  circnmstance  of  his 
having  issued  such  elegit  (though  he  did  so  after  the  death  of  the  conusor), 
ought  not  to  bar  his  right  to  the  ordinary  relief  ad|ministered  by  a  Court 
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of  Eqaity  at  tlie  imtanee  of  a  jadgment  creditor  who  files  hU  bill  ht 
payment  of  his  demand  ont  of  the  real  and  personal  assets  of  his  dehtor. 
It  has  been  said  by  oonnsel  in  arg^mnettt,  that  the  revival  tn  1828 
mnst  be  considered  a  revival  against  the  heir,  and  snch  only  of  ths 
terretenants  as  were  served,  but  not  against  any  other  party  interested  in 
the  lands,— the  Irish  atatote  dispensing  with  the  necessity  of  serving  aH 
the  terretenantSi  and  thereby  authori^ng  in  a  manner  a  partial  revirsl ; 
bnt  on  looking  to  the  bill  1 4nd  liiat  the  terretenants  of  the  lands,  in  rigiit 
of  which  lands  the  demnrring  parties  have  been  bvoogfat  before  the 
Ceart,  were  doly  served  with  the  setre  Jhtiatt  on  which  the  revivri  of 
1828  was  Ibnnded.    Then  again,  it  is  said  that  with  respect  toons 
denomination  df  those  lands,  via.,  Kilgarvin,  the  defendant  8olomon 
Gamble,  one  of  the  parties  demnrring,  was  at  the  ixme  entitled  as  temmt 
In  tidl  in  4«mainder,  under  the  will  of  tlie  connsor,  ejcpectant  on  tlie 
death  of  his  fiither  Edward  Canibte,  and  that  he  was  not  served.    Is 
4UMwer  to  this,  it  might  be  anftcient  to  say,  that  the  several  demnrring 
parties  are  also  brong^  belbre  the  Conrt,  in  respect  of  another  denomi- 
nation (Ballyscairfan),  as  weU  as  Kilgarvin,  «ad  I  wonld  «oHert  from 
the  bill  that  BaUyscanlan  was  not  sabjeet  to  any  eitaH,  bnt  taken  by  the 
defendant  Solomon,  as  the  lieir  of  bis  fhther  Charles  Cambie.    But  I 
feel  no  diffieoby  in  holding  that  if  the  revival  be  good  agmnst  the  terre- 
tenants,  it  is  goodaiso  aguostall  persons  not  terretenants  or  in  possession, 
who  may  have  remote,  or  contingent  interests  in  the  lands  ;  I  never  ctn 
accede  to  the  argoment  that  it  is  neoessary  to  seek  out  all  the  limita- 
tions to  which  an  estate  may  be  sabjeet,  and  to  serve  all  persons  inter- 
ested therein,  in  order  to  have  an  eifectnal  revif  al  of  a  judgment    The 
creditor  only  seeks  to  deal  with  tlie  possession,  aqd  he  is  not  expected 
to  look  beyond  the  heir  and  the  terretenants  or  parties  in  possessioa  ef 
ibe  lands  of  the  conosor. 

The  proceedings  by  ejectment  adopted  by  the  creditor  have  also,  in 
my  opinion,  been  by  far  too  strongly  relied  npon  by  the  counsel  for  the 
defendants.  # 

It  is  manifest  npon  the  bill,  that  the  (AaintiflP  songht  feiHy  and  bona 
fide  to  make  the  most  of  his  proceeding  by  degU^  bnt  failed  in  being 
able  to  make  such  proceeding  effectnal. 

I  cannot  therefore  hold,  under  these  circumstances,  that  the  plaintiff 
was  bound  to  limit  his  relief,  or  the  relief  which  he  prayed  by  his  billi 
to  the  lands  comprised  in  the  sheriflTs  return  to  his  tU^  of  1888.  If 
he  is  entitled  to  come  into  equity  for  a  sale,  as  in  my  opinion  he  iS)  it 
wonld  be  most  imprudent  if  not  impracticable,  regard  being  had  to  the 
accounts  to  be  directed  and  relief  to  be  granted  in  such  a  cause,  to  seek 
relief  in  the  contracted  way  contended  for  by  the  defendants.  PossiUy, 
at  the  hearing  there  may  be  some  cross  equities  between  the  defrndsnts, 
which  the  parties  to  this  demurrer  may  avail  tiiemselves  of,  hot  it  wonld 
be  too  much  to  say  (ruling  the  other  points  as  I  do)^  that  the  pfauatiff 
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has  no  eqaity  against  these  defendants  for  all  or  any  of  the  reasons 
assigned  at  the  bar.  I  therefore,  upon  the  whole,  rule  the  second  point 
raised  also  against  the  defendant. 

The  third  objection  is  for  want  of  parties  ;  and  upon  this  objection  I 
have  felt  a  good  deal  of  difficulty.  Mj  own  impression  at  first  was, 
that  the  bitt  was  defective  in  this  respect.  I  did  not  think  that  a  suffi- 
cient excuse  had  been  alleg^  Ibr  omitting  to  name  on  the  record  the 
personal  representatiTO  of  the  conusor ;  but  upon  further  consideration, 
I  am  disposed  to  hold,  that  sufficient  does  appear  upon  the  bill, 
acoording  to  the  doctrine  laid  down  by  Lord  Redesdale  in  his  treatise, 
and  in  the  cases  to  which  he  refers,  to  protect  the  bill  from  a  demurrer 
for  want  of  parties. 

The  bill  sta[tes*-'[&is  Lordship  h(|re  read  the  passages  marked  with 
inverted  commas  from  the  bill.] — Now  Lord  Redesdale,  in  page  180, 
lays  it  down  thus : — **  Whenerer  a  want  of  parties  appears  on  the  face 
'*  of  a  bill,  the  want  of  proper  parties  is  a  cause  of  demurrer.  But  if  a 
**  SttAdeiit  reason  for  not  bringing  a  necessary  party  before  the  Court 
^is  suggested  by  the  bill ;  as  if  a  personal  representative  is  a  necessary 
^  party,  and  the  representation  is  charged  to  be  in  litigation  in  the 
**  Beoleelastical  Court ;  or  if  the  bill  seeks  a  discovery  of  the  parties 
*<  interested  in  the  matter  in  question,  for  the  purpose  of  making  them 
^parties,  and  charging  that  they  are  unknown  to.  the  plaintiff,  a 
**  demurrer,  for  want  of  the  necessary  parties,  will  not  hold." 

And  he  refers  for  this  position  to  the  case  of  Bowser  v.  Calvert  (a) ; 
in  which  a  demurer  had  been  taken,  because  a  co-executor,  a  confessedly 
necessary  party,  had  not  been  made. a  defendant,  but  the  plaintiff  hav- 
ing charged  in  his  bi^  that  he  knew  not  who  such  executor  was,  and 
prayed  that  the  defendants  might  discover  who  he  was,  and  where  he 
lived,  the  Court  overruled  the  demurrer.  This  is  a  case  directly  in 
point ;  for  I  think  the  allegation  in  that  case  as  to  the  want  of  knowledge 
of  the  party  is  not  stronger  than  in  the  present  case ;  and  the  adoption 
of  that  case  by  Lord  Redesdale  in  the  last  edition  of  his  work,  which  it 
is  well  known  was  not  published  without  his  authority,  gives  it  a  weight 
and  importance  that  it  otherwise  might  not,  from  the  brief  nature  and 
character  of  the  report,  appear  entitled  to.  Upon  the  whole  (however 
this  objection  for  want  of  parties  might  have  fared  if  taken  by  plea,  and 
the  causes  alleged  in  the  bill  for  not  naming  such  party  traversed  on  the 
record),  I  think  upon  the  text  of  Lord  Redesdale  and  the  authority 
to  which  he  refers,  that  upon  a  demurrer  to  a  bill  framed  as  the  present, 
1  should  disallow  such  an  objection.     I,  therefore. 

Overrule  the  demurrer,  with  costs. 

^  Upon  the  application  of  Mr,  Napier^  the  defendants  obtained  time 
until  the  first  day  of  the  next  Term,  to  answer  on  the  terms  of  rejoining, 
and  appearing  on  the  hearing  gratis. 
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RYAN 

V. 

CAMBIB. 


(fl)  1  Vera.  95. 
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Wednesday,  Felmtaty  \9th. 

NOTICE— ATTORNEY  AND  CLIENT— AGENT— PRIORITY- 
REGISTERED  DEED— LIEN— CONSENT— MORTGAGE- 
BOND— ASSETS. 

Executon  of  Lbnbhan  v.  M^Cabb  and  oihen. 

In  a  foreclo-  Tuis  was  an  application  on  behalf  of  Bridget  Fry,  a  third  pertoiiy  to  hare 
oUdm!^  Qiider  ^^^  special  point  reserved  in  the  Second  Remembrancer  s  report  ruled 
a  mortgage  of    fn  her  favor. 

.  •  •    M.  M 

redemption.  That  report  was  dated  the  28th  of  Janoary  1840,  and  pnrported  to  be 

^ecated  by  njuJe  in  pursuance  of  an  order  in  this  cause  of  the  9th  Febniary  1839,  bf 

in  February  which  it  was  Ordered  that  the  consent  therein  mentioned  should  be 

reiristered  "on  >°<^do  >^  order  of  the  Court  as  between  the  parties  who  signed  the  same ; 

the  7th  of  that  and  accordinirly,  that  in  consideration  of  the  forbearance  of  James 

mortgage  was  Nugent,  John  Reid,  Mary  Kelly  and  Edward  Armstrong,  they  shosld 

^tained   for  |^^  ^^  liberty  to  file  charges  for  their  respective  claims,  with  the  costi 

securing  a  debt  incurred  by  them  respectiFely,  in  certain  actions  brought  by  them  agaioit 

fi^om  the  mort-  ^A**®  Mary  Kyan,  one  of  the  defendants,  when  taxed  under  the  decree 

ga^rs,  and  |0  account  to  be  pronounced  in  this  cause,  and  should  be  paid  the 

been  previous-  amount  of  their  respective  demands  when  proved,  t<^etber  with  the 

i^2r^b^^^th°  ^^'^  ^^  proving  same,  out  of  the  produce  to  be  realised  by  a  sale  of  the 

bond  of  D.  who  mortgaged  premises  in  the  pleadings  mentioned,  after  payment  of  sodi 

mortgaged    ^    P^'^^  incumbrances  as  should  be  reported  doe^  and  of  the  principal  and 

premises   in 

trust   for    the 

mortgagors.    Upon  the  death  of  D.  the  premises  (which  were  chattel)  were  anigned  to  the 

ctsiui  que  trusts  by  his  personal  representatives.    The  priority  of  B.  F.  unaer  her  mort- 

fage  was  disputed  by  certain  simple  contract  creditors  of  the  mortgagors,  who  having 
rought  actions  at  law,  had  agreed  that  the  proceedings  in  such  actions  should  cease  upon 
tiie  terms  contained  in  a  consent,  bearing  date  the  I9th  January  1839,  and  which  was  made 
a  rule  of  Court  on  the  3d  of  February  following-^namely,  that  they  should  be  paid  their 
respective  demands,  when  proved,  together  with  costs,  out  of  the  produce  to  be  realised  by 
a  sale  of  the  mortgaged  premises  f^r  payment  of  prior  incumbrances.  It  appeared 
that  the  attorney  actmg  for  B.  F.  in  procuring  the  execution  of  the  mortgage  to  her, 
not  only  knew  of  the  rights  and  had  notice  of  the  proceedings  of  the  other  creditors,  but 
was  in  fact  an  active  agent  for  the  defendants  (the  mortgagors),  in  effectuating  the 
arrangement  whereby  the  other  creditors  had  been  induced  to  relinquish  their  proceedinga 
at  law  upon  the  terms  contained  in  the  consent.  Heid.  that  such  notice  to  B.  F.'s 
attorney  was  sufficient  to  prevent  her  (although  unaffected  by  personal  notice)  from  gaining 
a  priority  by  force  of  the  re^stry  of  her  mortgage  deed  over  the  other  creditors  who  bad 
acquired  a  prior  equitable  hen  on  the  land  by  virtue  of  the  consent.  Held  also,  under 
the  circumstances,  that  B.  F.  had  no  equitable  right  or  claim  (as  against  the  consent^ 
creators)  to  the  mortgaged  premises  in  respect  of  their  having  been  the  assets  of  D.,  the 
obligor  in  the  bond  of  1826.  Semble^  that  under  no  circumstances,  would  B.  F.  have  had 
inch  an  equity,  as  it  was  competent  for  the  representatives  of  D.  upon  his  death  to  asaiga 
over  to  the  cestui  que  trusts  the  trust  premises,  without  their  being  in  the  first  instance 
subject  to  the  debt  due  to  B.  F. 

Notice  to  an  attorney  or  agent  is  not  to  be  considered  as  implied  or  constructive  notice 
merely,  which  is  properly  referable  to  something  that  a  party  or  his  agent  oaght,  if 
reasonable  diligence  had  been  used  on  his  behalf,  to  have  acquired  aknowledge of, 
but  which  possibly  neither  he  nor  his  agent  ever  did  know  or  acquire  any  knowledge  of.  e 

The  general  proposition  that  notice  to  an  agent  ho  as  to  affect  bis  principal,  must  be  ia 
the  same  transaction,  admits  of  certain  qualifications. 
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Interest  of  the  mortgage  debt  in  the  pleadings  mentioned,  and  of  the 
GosU  and  expenses  of  the  several  parties,  plaintifiv  and  defendants  in 
this  cause,  without  prejudice  to  the  righU  of  any  other  parties :— *and 
also  in  pursuance  of  a  consent  order  of  the  10th  of  May  1B39,  whereby 
it  was  ordered  that  Bridget  Fry,  therein  mentioned,  should  be  at  liberty 
to  file  a  charge  for  her  claim  under  the  decree  to  account,  and  that  she 
should  be  paid  the  amount  of  her  said  claim  under  said  decree  according 
to  her  priority,  out  of  the  surplus  of  the  produce  to  be  realised  by  a 
sale  in  this  cause,  or  otherwise,  of  the  said  mortgaged  premises  after  pay- 
ment of  such  prior  incumbrances,  if  any,  as  should  be  reported  due,  and 
of  the  principal  and  interest  of  the  mortgage  debt  in  the  pleading^  men* 
tioned,  and  of  the  costs  and  expenses  of  the  several  parties  lo  the  cause* 

The  report  found  that  John  Donne  was  in  the  year  1824  pos- 
sessed of  the  premises  in  the  pleadings  mentioned,  as  assignee  of  a 
lease  thereof  for  a  term  of  years,  and  that  he  held  the  same  as  a  trustee 
for  a  certain  religious  community  of  ladies  then  inhabiting  the  same,  of 
which  the  said  J.  M.  Kyan  and  Catherine  Cunningham  were  sisters; 
that  the  said  John  Dunne  being  so  possessed  of  or  entitled  unto  said 
premises  as  such  trustee,  in  consideration  of  the  sum  of  £1000,  paid  to 
him  as  such  trustee  by  the  said  Bridget  Fry,  with  the  consent  and 
approbation  of  the  said  community  and  for  their  benefit,  did  by  his  bond 
bearing  date  the  — >  day  of  January  1825,  become  bound  to  the  said 
Bridget  Fry,  her  executors,  administrators  and  assigns,  in  the  sum  of 
£1000 ;  and  that  the  said  sum  of  £1000,  or  a  considerable  part  thereof, 
was  expended  in  buildings  and  improvements  upon  the  premises.  The 
report  then  stated,  that  Dunne  being  further  indebted  as  such  trustee  for 
the'said  community  to  Denis  Lenehan,the  testator  in  the  pleadings  men- 
tioned,  for  certain  buildings  which  Lenehan  had  erected  on  the  said  pre- 
mises, he,  the  said  Dunne,  executed  to  Lenehan  the  mortgage  of  the  said 
premises,  to  foreclose  which  the  bill  in  this  cause  was  filed ;  that  Dunne 
died  in  182T,  having  previously  made  his  will,  and  thereby  appointed 
the  Rev.  J.  Murphy  and  Henry  Hughes  his  executors,  who  proved  his 
willy  and  thereby  became  legally  entitled  to  these  premises  as  trustees 
for  the  said  community;  that  they,  upon  the  4th  day  of  October  ISSsj, 
assigned  the  premises  to  the  said  Rev.  John  Francis  MCabe  and  Jane 
Mary  Kyan,  two  of  the  defendants,  to  hold  the  same  as  trustees  for  the 
said  community,  and  that  they  had  since  held  them  as  such  trustees ;  that 
the  condition  of  the  said  bond  became  forfeited  on  or  about  the  5th  day 
of  January  1830;  and  that  the  sum  of  £1000,  thereby  secured,  with 
interest  thereon,  from  the  said  5th  day  of  January  1830,  remained  due 
to  the  said  Bridget  Fry. 

The  report  further  found,  that  the  said  J.  M.  Kyan  and  Catherine 
Cunningham,  two  of  the  defendants,  were  in  February  1839,  and  still 
were,  the  sole  surviving  members  of  the  said  religious  community;  and 
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that  A  deed,  bearing  date  the  2d  of  thai  voathy  was  entered  into  between 
the  said  J.  F.  M<Cabe  and  J.  M.  Kyan  of  the  firet  part ;  the  nid  J.  M< 
Kyan  and  Catherine  Cnnningham  of  the  teeoiid  part ;  and  the  taid 
Bridget  Fry  of  the  third  part ;  vfaereby,  after  redtiag  the  poesesuon  ef 
the  premises  by  Dnnne,  the  execotion  and  forfeiture  of  the  bond,  and  tbat 
the  said  J.  M.  Kyan  and  C.  Cnnniqjfaam  were  the  sole  surviring  meadben 
of  the  said  commnnity,  and  alone  beneficially  interested  in  the  laid 
premises,  and  that  being  desirons  to  secore  to  Bridget  Fry  the  repay- 
ment  of  the  sud  snm  of  jClOOO,  with  interest^  they  had  agreed  te 
ohaige  said  premises  with  payment  thereof;  it  was  by  said  deed 
witnessed  that  in  pnrsnanee  oi  said  agreement^  ftc,  the  said  J.  F« 
M'Cabe^.mid  J.  M.  Kyan,  and  also  the  said  C  Cnnnii^faam,  did  for 
themselresy  their  and  each  of  their  ezeoBtors,  adminbtrators  and  asnfUi 
aoeording  to  their  respeetiTO  estates  and  interests*  efaaige  and  incamber 
the  smd  premises  with  the  payment  of  the  said  principal  avaof  £1000, 
so  seeored  by  said  bond,  and  interest  thereon  from  the  5th  day  of 
Jnanary  1830,  being  the  day  on  which  the  condition  of  said  bond  iq 
became  forfeited.  The  report  then  foond,  that  the  said  deed  was  ex* 
ecated  by  J.  M.  Kyan  on  the  2d  Febnary  1839,  by  Catherine  Con* 
Bingham  on  the  5th,  by  J.  F.  MK3abe  on  the  6th,  end  by  Bridget  Fry  os 
the  7th  of  the  same  month ;  on  which  last  mentioned  day  the  deed  vai 
roistered ;  and  that  previons  to  the  execotion  of  the  said  deed  by  say 
of  the  parties,  J.  J.  Brady,  acting  as  attorney  for  the  said  Bridget  Fry, 
had  notice  of  the  proceedings  of  the  said  J.  Reid,  J.  Nugent,  M.  Kelly 
and  E,  Armstrong. 

Tlie  report  further  foond,  that  the  said  religioas  commanity  were,  oo 
and  preTioos  to  the  19th  day  of  January  1839,  indebted  to  the  Imt  mes- 
tinned  personsfor  goods  sold  and  deUvered  by  them  respoctirely  te  sod  for 

the  use  of  the  said  community ;  and  that  those  persons  hnWng  applied  to 
the  defendants  J.  M.  Kyan  and  J.  F.M*Cahe  for  pajment  of  their  leipect- 
ire  demand%  their  attorney,  M.  Armstrong,  was  on  the  1st  of  October 
1888,  referred  byM^Cabe  to  Mr.  Laffiui,  who  was  the  attorney  for  tkede* 
fiandants  M'Cabeand  Kyan,  or  to  Mr.  J.  J.  Brady  in  the  absence  of  Lsf- 
fiui,  on  the  collect  of  the  said  demands;  which  J.  J.  Brady  afierwardi 
became  the  attorney  of  the  said  Bridget  Fry^  and  acted  for  her  in  pre- 
paring the  deed  of  the  2d  Fehmary  1839,  and  procorii^  the  same  to 
be  ezecttted.  That  on  the  6th  of  October  18S8,  Armstrong  fomiaiied 
the  said  Brady  with  a  draft  consent  entitled  in  this  canse,  and  pniport' 
ing  to  be  made  between  the  smd  defendants  M^Cabe,  Kyan,  and  the  said 
sereral  creditors.— [The  consent  was  in  terms  nearly  aimilar  to  tlist 
subsequently  entered  into]. — ^That  on  the  25th  of  the  Same  month  Arofr* 
strong  furnished  Brady  with  aschednle  of  the  debts  di^ed  by  the  said 
creditors}  and  on  the  1st  of  November  following,  reoeited  a  note  from 
Brady  staling»  that  although  his  diento  were  adTised  not  to  accede  to 
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those  peraonB  coming  in  as  creditors,  and  proWi^  their  demands  in  the 
cause,  Mr.  M'Cabe  and  Mrs.  Kyan  were  quite  willing  to  give  his  (Mr. 
A.*s)  clients  any  undertaking  he  or  counsel  might  agree  upon  that  his 
clients  should  have  the  first  lien  on  any  funds  that  might  remain  after 
payment  of  aU  demands  and  costs  in  the  cause.  That  upon  the  receipt 
of  this  letter  the  compromise  was  broken  off,  and  the  creditors  com- 
menced actions  at  law  against  the  said  J.  M.  Kyan,  to  which  she 
appeared  and  pleaded  by  her  attorney,  Mr.  Lafian.  That  on  the  16th 
of  January  1839,  Mr.  Brady  furnished  to  a  Mr.  Sheridan  a  draft  consent 
entitled  in  this  cause,  and  purporting  to  be  between  the  defendants, 
J .  F.  M<Cabe,  J.  M.  Kyan,  C.  Cunningham,  and  the  said  creditors ; 
and  wrote  with  the  draft  consent  to  Sheridan,  stating  that  he  sent  a 
content  by  signing  which  he  thought  Mr.  Armstrong's  actions  might  be 
put  an  end  to,  and  requesting  Sheridan  to  see  Armstrong  on  this  subject 
early  the  next  day,  and  if  he  approved  of  this  consent  to  stop  him  from 
serving  notices  of  trial.  That  on  the  same  day,  Armstrong  received  a 
note  from  Brady,  stating  he  had  at  request  of  Lafian  sent  to  Mr. 
Sheridan  the  said  consent,  and  requesting  that  Armstrong  would  see 
Sheridan  that  evenings  expressing  a  hope  that  if  the  consent  were  satis- 
factory, Armatrong  would  not  serve  notice  of  trial,  or  incur  further  costs 
in  the  actions  brought  by  his  clients  against  the  said  J.  M.  Kyan. 

The  report  fiirther  found,  that  the  said  Armstrong  did  wait  on 
Sheridan  on  the  17th  January  1839,  and  that  Sheridan  approved  of  the 
draft  consent,  and  obtained  from  Catherine  Cunningham  a  letter  of 
authority,  required  by  a  memorandum  of  Brady,  at  foot  of  the  said  draft, 
and  that  in  pursuance  thereof,  an  appearance  in  this  cause  was  entered 
for  aaid  C.  Cunningham  by  Brady,  as  her  attorney.  Tliat  afterwards, 
on  the  said  17th  day  of  January,  Armstrong  served  notice  of  trial  in 
the  said  sevensl  actions,  for  the  purpose,  as  stated  by  him,  of  enabling 
him  to  go  to  trial  m  case  the  proposed  arrangements  were  not  completed. 
That  the  said  dr^t  consent  having  been  altered  in  some  respects  by  Mr. 
Armtftroog,  same  so  altered  was  signed  by  C.  Cunningham,  J.  M.  Kyan 
and  J.  F.  M*Cabe(the  defendants  in  this  cause),  previous  to  the  2d  of 
February  1839 ;  by  the  attorney  for  the  plaintiffs  on  the  8th  of  February 
1839 ;  and  that  upon  the  9th  of  the  same  month  it  was  made  an  order 
of  this  Conrt^  The  report  then  found,  that  there  were  due  to  the  said 
four  creditors^on  foot  of  their  demands  for  goods  sold  to  the  defendants, 
J.  M.  Kyan,  and  C.  Cunningham,  and  for  the  costs  of  their  proceedings 
at  -law,  certain  sums  amounting  in  the  whole  to  £512.  7s.  lid.,  and 
to  Mra.  Fry  a  sum  of  ^1476.  18s.  5d. 

The  Officer  concluded  his  report  by  stating,  that  npim  the  foregoing 
facta  it  was  contended  before  him,  on  behalf  of  the  said  B.  Fry,  that  she 
was  entitled  to  priority  in  relation  to  the  sum  so  due  to  her  over  the  said 
James  Nugent,  John  Reid,  Mary   Kelly,  and  Edward  Armstrong,  in 
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relation  to  their  several  and  respective  demands;  while,  npon  the  other 
hand,  it  was  contended  on  behalf  of  these  creditors,  that  they  were  entitled 
to  priority  over  the  said  B.  Fry,  in  relation  to  her  demand ;  and  which 
said  question  of  priority,  or  whether  there  was  any  priority  betweeo 
them,  the  Officer  submitted  to  the  consideration  of  the  Court 

It  appeared  that  the  decree  for  a  sale  was  not  pronounced  until  June 
1839. 


Mr.  Francis  Brady,  for  Mrs.  Fry. — ^The  equities  to  be  administered 
tn  this  case  are  between  a  creditor,  whose  debt  is  secured  by  bond  dated 
so  far  back  as  the  year  1825,  and  that  debt  subsequently  ratified  hj 
the  mortgage  of  the  year  1839  (the  consideration  of  these  securities  and 
the  subsistence  of  the  debt  not  being  disputed),  and  certain  simple 
contract  creditors  of  the  defendants.  The  agreement  between  the 
defendants  and  the  simple  contract  creditors  was  not  in  the  nature  of  s 
charge  upon  real  estate ;  it  was  merely  that  they  should  be  paid  ont  of 
the  fund  to  be  realised  by  the  sale  of  the  mortgaged  premises  under  the 
decree  in  this  cause.  It  was  a  charge,  at  liest,  npon  a  fund  in  the  cus- 
tody of  the  Court,  and  the  lien  npon  it  could  not  attach  until  the  9th 
of  February  1839,  the  day  upon  which  they  obtained  their  order  mak* 
ing  the  consent  a  rule  of  Court ;  whereas  Mrs.  Fry  was,  upon  the  7th 
of  the  same  month,  the  absolute  owner  of  the  equity  of  redemption  in 
these  premises,  under  a  deed  of  conveyance  registered  upon  that  day. 
The  counsel  for  the  creditors  endeavoured  in  the  office  to  duplace  the 
priority  thus  acquired,  by  saying  that  the  property  which  was  the 
subject  of  the  dealings  between  Mrs.  Fry,  these  creditors,  and  the 
defendants,  was  property  in  the  hands  of  the  Court ;  and  although  their 
lien  was  subsequent  in  date  to  Mrs.  Fry's,  yet  that  they  acqaired 
priority  by  giving  to  the  Court,  as  the  trustee  of  the  fond,  prior  notice 
of  their  lien,  by  making  their  consent  a  rule  of  Court  first ;  and  for  that 
position  they  cited  the  oases  of  Devile  v.  HaU  (a) ;  Lovtriigt  v.  Ooo- 
ptr  (h) ;  FostfT  v.  Biacksione  (r).  But  without  disputing  the  authority 
of  tliese  cases,  it  is  sufficient  to  say  they  have  no  application  to  the 
present,  in  which  the  subjec^ matter  of  Mrs.  Fry's  dealing  widi  the 
defendants  was  real  estate.  Those  were  cases  of  chases  in  action,  and 
although  it  was  attempted  on  some  occasions  to  extend  the  doctrine  of 
tlioite  cases  to  real  estate,  it  was  invariably  unsuccessful.  The  question  wai 
set  at  rest  by  the  latest  case  on  the  subject,  Jones  v.  Jones  (d),  in  which 
all  these  cases  are  reviewed. — [Richards,*  B.  They  must  shew  that  you 
had  notice  of  the  consent  entered  into  with  the  creditors  to  take  yourcase 
out  of  the  Registry  Act.]— .There  has  not  been  any  evidence,  and  there 
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h  no  finding  in  the  report  that  Mrs.  Fry  had  any  notice  of  the  proceed-         1840. 
ingt  with  the  creditors.     We  hare  always  admitted  that  her  attorney 
had  inch  notice.     Eren  if  the  deed  were  out  of  the  case,  we  contend 

Vm 

thai  we  hare  a  right  to  resort  to  her  bond,  and  follow  these  premises       m'cabe. 
a*  assets  of  Donne,  the  obligor,  in  the  hands  of  the  defendants,  and 
make  them  available  for  the  payment  of  her  demand,  in  priority  to  these 
creditors. 

Mr.  Smithy  Q-C,  and  Mr.  Henry  H%ighu^ioT  Nugent,  Reid,  Kelly,and 
Armstrong. — Considering  the  part  which  Mrs.  Fry's  attorney  acted  in 
ihe  transactions  between  the  defendants  and  the  other  creditors  previous 
(0  the  execDtion  of  the  deed  of  February  1839,  and  the  express  finding 
that  previous  to  the  execution  of  the  said  deed  by  any  of  the  parties 
thereto,  Mr.  Brady,  acting  as  attorney  for  Mrs.  Fry,  had  notice  of  the 
proceedings  of  these  creditors,  it  is  clear  that  lady  most  be  a£Pected  by 
such  notice  to  her  agent.     The  case  of  Hargreavts  v.  EothweU{a)  is 
precisely  in  point;  and  in  that  case,  it  was  decided  that  where  one 
transaction  was  closely  followed  by  and  connected  with  another,  or 
where  it  is  clear  that  the  previous  transaction  was  present  to  the  mind 
of  a  solicitor  when  eng^aged  in  another  transaction,  notice  to  the  attor- 
ney will  affect  his  client.     In  both  these  respects,  Mrs.  Fry  mnst  be 
considered  as  affected  with  the  notice  to  her  attorney.  In  3  Sugd.  on  Est, 
456,  are  stated  the  exceptions  to  the  role  that  notice  to  a  solicitor  is  to 
be  construed  as  constructive  notice ;  and  they  are  the  same  as  those 
mentioned  in  Hargreaves  v.  RothweiL      In  Nixon  v.  HamiUon  (6),  this 
qoestion  of  notice  to  the  solicitor  was  very  fully  considered,  and  a  sub- 
sequent registered  mortgage  was  postponed  to  a  prior  unregistered  mort- 
gage, open  the  ground  of  notice  to  the  solicitor  of  the  second  mortgagee. 
— [Richards,  B.     Lord  Plunkbt  appears  to  have  gone  further  in  that 
ease  than  in  Smith  v.  4S^in»£A(c).]— He  refers  to  tbi^  case,  and  says  that 
if  his  language  meant  that  the  notice  should  be  proved  to  be  in  the 
same  transaction,  and  could  not  be  by  other  circumstances,  that  was  no 
longer  his  opinion.    The  case  of  Le  Neve  v.  Le  Neve  (d)  is  precisely  in 
point,  and  must  decide  the  present  case,  which  is  really  a  stronger  one 
than  any  that  has  been  cited ;  for  here  is  an  attorney  employed  by  the 
defendants  to  dispose  of  an  equity  of  redemption  to  one  person  to-day, 
he  being  a  party  to  a  transaction  by  which  the  very  same  equity  of 
redemption  is  disposed  of  to  another  a  few  days  afterwards. 

Mr.  Monahan^  Q.  6.,  in  reply.~-No  case  has  been  cited,  and-  no  case 
has  been  fcHind,  to  shew  that  notice  to  an  agent  is  more  than  constructive 
notice  to  the  principal.     The  case  of  Nixon  v.  Hamilion  has  no  applica- 

(a)  I  Keene,  1A4.  (b)  1  Ir.  Eq.  Rep.  46. 

(cj  2  Law  Rec.  2d.  S.  57.  (</)  3  Atk.  646  \  S.  C,  AmK  645. 
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^■^"V*^^  and  potitive  fraud  in  the  agent.  Here  there  is  no  pretext  for  an  aUe- 
I.CNBI1AN  gution  of  fraod,  becaate  Mr*.  Fry*s  debt  was  eentracted  long  before 
M^CABB.  ^^  debts  of  these  persons,  who  never  endearoared  to  postpone  her 
demand.  The  notice,  also,  of  Mrs.  Fry's  attorney  was  aoqnired  in 
a  wholly  different  transaction,  and  npon  the  authority  of  SmiA  r. 
Smith,  and  many  other  cases,  cannot  for  that  reason  affect  his  dient. 
It  is  unnecessary  to  contend  that  the  agent  of  Mrs.  Fry  had  not  notice ; 
it  is  sufficient  to  shew  that  there  was  no  fraad  on  his  part.— [Richards, 
B.  If  Nixon  ▼.  HamUion  be  law,  is  not  an  attorney  who  coneesli  i 
fact  of  which  he  is  aware  while  dealing  with  another  party  (as  Mr. 
Brady  did  here),  guilty  of  fraud  ?-— I  do  not  mean  of  moral,  but  of  legal 
fraud.] — Not  if  we  can  sustain  the  second  branch  of  this  case,  Ti&r  the 
right  of  this  lady  to  resort  to  her  bond,  in  respect  of  which,  it  is  tab* 
niitted,  she  is  entitled  to  follow  these  premises,  as  assets  of  Danne*i 
in  the  hands  of  the  defendants,  for  the  payment  of  debts  secured  by  hit 
bond.  Tho  cases  of  Hili  v.  iSim/wofi  (a),  and  M*Cleod  v.  Dntmmami(h), 
decide  that  a  creditor  of  the  testator  has  a  right  to  follow  funds  paid 
away  bona  fide  to  third  persons  by  executors  for  their  own  debts ;  and 
in  this  case  the  defendants  are  here  the  voluntary  auignees  of  the  exe- 
cutors of  Dunne,  and  cannot  therefore  stand  in  any  better  position 
than  they  would  be  in,  and  the  creditors  are  creditors  of  theirs  aad  not 
of  Dunne*s ;  and  therefore,  upon  the  authority  of  these  cases,  if  thef 
had  absolutely  paid  ovvr  to  these  creditors  the  produce  of  the  sale  of 
the  premises,  we  would  have  a  right  to  follow  those  funds  in  the 
hands  of  the  creditors.  If  this  position  be  correct,  there  was  neither 
legal  nor  moral  fraud  in  Mrs.  Fry*s  attorney  hastening  to  file  a  chaifp^ 
instead  of  filing  a  bill,  by  which  she  could  compel  whatever  parties  got 
possession  of  these  assets,  to  account  to  her  for  them.  The  esses  of 
Wyati  V.  Banteil(c)  and  Popham  v.  Baldwin  (d)  are  authorities  qaite 
decisive  that  notice,  such  as  is  relied  on  in  the  present  case,  cannot 
postpone  a  registered  deed^ 

tVednesdaif,  February  19th. 

The  case  stood  for  consideration  nntil  this  day. 

Richards,  B. 

In  this  case,  Bridget  Fry  claims  under  a  registered  mortgage  of  an 
equity  Of  redemption,  executed  by  the  several  parties  thereto,  according  to 
the  following  dates,  vis.,  by  Jane  Mary  Kyan,  on  the  2d  February  1839 ; 
by  Catherine  Cunningham,  on  the  5th  February  1839 ;  by  John  Francis 
M*Cabe,  on  the  6th  February  1839;  by  the  grantee,  and  now  claimant, 
Bridget  Fry,  on  the  7th  February  1839,  on  which  day  it  was  registered^ 

(a)  7  Ve8.  163.  (6)  19  Ves.  152. 

(c)  19  Vot.  435.  (d)  2  Joaes.  SiO. 
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This  mortgage  wm  obtained  for  the  pnrpote  of  MCDriag  e  debt  really  and 
bona  fide  due  and  owing  by  tiro  of  the  nortgagort  to  the  mortgagee 
Bridget  Fry.  There  is  no  Mestion,  therefore,  as  to  the  nature  or  snf- 
fideney  of  the  consideration.  The  priority  of  the  mortgagee  under  this 
mortgage  is  disputed  by  certain  other  creditors  of  the  mortgagors,  who 
haviog  brought  actions  against  one  of  the  mortgagors,  Jane  Mary 
Kyan,  afterwards  agreed  that  their  proceedings  in  such  actions  should 
cease,  upon  certain  terms ;  that  is  to  say,  ^*  that  they  should  be  paid 
**  the  amount  of  their  respective  demands  when  proved,  together  with 
*^  the  costs  of  proving  same,  out  of  the  produce  to  be  realised  by  a  'sale 
^  of  the  mortgaged  premises  in  the  pleadings  in  this  cause  mentioned, 
^  after  payment  of  such  prior  incumbrances  as  should  be  reported  due, 
"and  of  the  principal  and  interest  of  the  mortgage  debt  in  the  plead- 
*^  ings  mentioned,  and  of  the  costs  and  expenses  of  the  several  parties, 
*<  plaintiffii  and  defendants  in  the  cause,  without  prejudice  to  the  rights 
'*of  any  other  parties."  And  this  agreement  or  arrangement  was  ao« 
cordiogly  made  the  subject  matter  of  a  consent  in  this  cause,  bearing 
date  the  19th  of  January  1839,  which  is  reported  to  have  been  signed 
by  the  debtors  Kyan  and  Cunningham,  and  also  by  their  trustee  Mr. 
M^be,  at  all  events  before  the  2d  of  February  1839,  and  to  have  been 
made  a  rule  of  Court  in  this  cause  ou  the  9th  of  February  1839.  I 
should  premwe  that  this  consent  was  in  no  way  calculated  to  affect,  or 
interfere  with  the  rights  of  the  plaintiff  in  this  cause.  The  plaintiff  was 
confessedly  prior  to  the  parties  at  both  sides  now  litigating  the  present 
qoestion.  He  was  a  first  mortgagee  of  the  premises,  and  he  had  filed 
his  bill  to  foreclose,  or,  as  is  the  case  in  this  country,  for  a  sale  of 
the  mortgaged  premises  which  were  held  under  a  lease  for  years ;  and 
consequently  the  consent,  and  also  the  mortgage  to  Fry,  professed  to 
deal  only,  and  could  deal  only,  with  the  equity  of  redemption  in  the 
mortgaged  premises,  or  with  what  might  remain  in  case  of  a  sale,  after 
the  payment  of  the  plaintiff  in  this  cause. 

If  the  question  submitted  by  the  Officer  were  to  be  decided  merely  with 
reference  to  the  periods  of  the  execution  of  the  mortgage,  as  con- 
trasted with  the  date  of  the  consent  or  order  thereon,  I  would  at  once  hold 
that  the  mortgagee  Fry  had  a  plain  and  clear  priority  over  the  parties 
claiming  under  the  consent.  But  it  is  said  by  those  who  rely  on  the 
consent  and  order, that  the  mortgagee  Fry  had  notice,  before  she  accepted 
the  mortgage,  of  the  rights  of  the  parties  deriving  under  the  consent, 
and  of  all  the  circumstances  under  which  that  consent  was  executed  ; 
and  assuredly,  if  that  can  be  shewn,  it  ought  manifestly  to  prevent  the 
mortgagee  Fry  from  relying  upon  her  mortgage  to  defeat  the  rights  of 
these  other  parties. 

It  is  said,  however,  on  behalf  of  the  mortgagee,  that  although  true  it 
ii>  her  attorney  and  agent  in  the  mortgage  transaction  had  notice  of  all 
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the  circumttances  that  had  taken  place  concerning  the  content,  and  mtf 
even  hare  been  an  active  agent  for  the  debtors,  or  one  of  them,  in 
getting  op  and  procuring  the  completion  of  that  docament  (as  no  doobt 
he  was),  yet  that  his  client  Mrs.  Fry,  who  does  not  happen  to  have 
had  any  personal  notice  of  these  matters  prior  to  her  accepting  the 
mortgage,  oaght  not  to  be  prejudiced  by  reason  of  her  attorney  and 
agent  having  had  knowledge  of  them,  or  by  reason  of  his  having  acted 
as  stated  in  the  Officer's  report ;  and  that  for  two  reasons — ^first,  became 
nothing  short  of  actual  notice,  as  it  is  contended,  is  sufficient  to  prevent 
a  party  from  relying  on  a  priority  gained  by  the  registration  of  hit  deed 
under  the  Registry  Act ;  that  constructive  notice  will  not  be  sufficient  for 
that  purpose ;  and  WyaU  v.  Barwdl  and  cases  of  that  class  have  been 
referred  to ;  and  farther,  that  notice  to  an  attorney  is  nothing  bat  con- 
structive or  implied  notice,  and  is  not  to  be  treated  or  considered  u 
notice  t4>  affect  a  party  claiming  under  a  registered  deed.  Secondly, 
that  notice  to  an  agent  or  attorney  (if  such  a  species  of  notice  be  it 
all  applicable  to  the  case  of  a  registered  deed)  must  be  a  notice  to,  or 
knowledge  acquired  by  the  attorney  or  ag^nt  in  the  same  transaction ; 
that  in  this  case,  whatever  Mr.  Brady  the  agent  knew  of  the  consent 
and  of  the  dealing  between  the  parties  in  regard  to  it,  he  knew  and 
became  acquainted  with  in  a  different  transaction  altogether  from  that 
in  which  he  was  employed  by  Mrs.  Fry,  and  that  it  was  not  as  her 
agent,  or  in  any  way  in  connexion  with  her  agency,  that  he  obtained 
such  notice  or  knowledge  of  the  previous  matters. 

With  respect  to  the  first  position  relied  on  by  the  counsel  for  Mrs. 
Fry,  I  am  of  opinion  that  notice  to  the  attorney  is  not  to  be  considered  as 
implied  or  constructive  notice  merely,  such  as  was  held  in  WyaUr.  Bar- 
well  to  be  insufficient  to  affect  a  party  claiming  under  a  deed  regis* 
tered  in  England  pursuant  to  the  Registry  Act  there  referred  to.  I  take 
it,  that  implied  or  constructive  notice  is  properly  referable  to  something 
which  a  party  or  his  agent  ought,  if  reasonable  diligence  had  been  need 
on  his  behalf,  to  have  acquired  a  knowledge  of;  but  which,  possibly, 
neither  he  nor  his  agent  ever  did  know  or  acquire  any  knowledge  of, 
such  as  the  title  of  a  tenant  in  possession  of  an  estate  purchased,  or  the 
like.  But  I  do  not  understand  that  tliat  which  is  expressly  common]- 
cated  to  or  known  by  the  attorney  or  agent  of  the  party  is  to  be  const* 
dered  as  implied  or  constructive  notice  merely.  If  notice  to  an  agent 
were  to  be  considered  as  merely  implied  notice  to  the  party,  in  many  of 
the  transactions  of  mankind  it  would  be  almost  impossible  to  affect  a 
party  with  actual  notice,  as  may  upon  a  little  reflection  bo  easily  con* 
ceived ;  and  so  to  hold  would,  in  my  opinion,  open  a  door  to  great 
fraud,  and  go  far  to  oust  the  jurisdiction  which  Courts  of  Equity  hare 
exercised  on  this  subject,  and  with  much  advantage  to  the  public,  for  a 
considerable  length  of  time ;  but  the  point  has,  in  my  opinion,  been 
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indeed,  the  same  principle  was  acted  on  in  the  very  early  Irish  case 

on  the   Registry  Act,  of  Lard  Forbes  ▼.  DenUton  (6).     I  am,  there* 

fore,  of  opinion,  that  such  notice  to,  and  knowledge  by  the  attorney  of      m'cabb. 

a  previous  transaction,  as  is  shewn  to  have  existed  in  this  case,  is  suffi* 

deot  notice  to  prevent  a  party  daioiing  under  a  subsequent  deed  from 

gaining  a  priority  by  force  of  the  registry  of  his  subsequent  deed,  over 

a  party  having  a  prior  equitable  lien  on  the  land,  such  as  that  acquired 

by  the  creditors  by  virtue  of  the  consent  in  this  case. 

With  respect  to  the  second  position  relied  on  by  the  counsel  for  Mrs. 
Fry,  I  admit  that,  as  a  general  proposition,  notice  to  an  agent,  so  as  to 
affect  his  principal,  must  be  in  the  same  transaction ;  but  this  rule 
admits  of  some  exceptions,  or  rather  quali6cations :  for  instance,  if  the 
notice  comes  to  the  agent  so  immediately  before  the  transaction  in  qnes- 
tion  that  it  is  impossible  he  could  have  forgotten  it ;  or  if  it  appears,  as 
in  my  opinion  it  does  in  this  particular  case,  that  the  attorney,  at  the 
time  he  was  engaged  in  negociating  or  assisting  in  carrying  out  the  first 
transaction,  was,  in  point  of  fact,  concocting  a  plan  to  defeat  the  rights  of 
the  parties  trusting  to  the  security  of  such  first  transaction; — if  such  be 
the  case,  I  can  have  no  hesitation  in  holding,  that  the  notice  which 
such  an  attorney  or  agent  has,  while  acting  in  the  first  transaction,  is 
sufficient  to  overreach  the  subsequent  dealing  in  which  he  thinks  fit  to 
engage  for  another  client. 

Now,  look  to  the  dates  in  this  case.  The  transactions  incident  to 
the  consent  were  pending  from  the  1st  October  1838,  until  the  final 
completion  of  the  consent,  that  is,  until  the  2d  of  February  1839  ;  and 
Mr.  J.  J.  Brady  was  an  active  agent  throughout  the  most  of  these  pro- 
ceedings, and  actively  engaged  in  procuring  the  parties  to  the  consent — 
1  mean  the  creditors — ^to  agree  to  accept  the  consent,  and  to  give  up 
their  proceedings  at  law  against  their  debtor ;  and  yet  we  find  this  same 
Mr.  J.  J.  Brady,  on  the  same  2d  of  February,  before  the  ink  is  well  dry 
on  the  consent — the  signature  to  which  by  Mrs.  Cunningham  he  had 
himself  just  witnessed — procuring  one  of  the  parties  and  debtors,  Mrs. 
Kyan,  who  had  just  signed  the  consent,  to  execute  the  mortgage  to  Mrs. 
Fry,  which  is  now  relied  on  to  defeat  this  consent,  and  to  deprive  the 
parties  trusting  to  it  of  the  possibility  of  deriving  any  advantage  under 
it.  Surely  it  is  manifest,  that  at  the  very  time  Mr.  Brady,  as  the  agent 
of  the  debtor,  was  soliciting  the  creditors  to  sign  the  consent,  he  was 
preparing  the  mortgage  deed  for  his  other  client,  Mrs.  Fry,  and  only 
waited  until  he  could,  as  lie  imagined,  bind  and  tie  up  the  parties,  by 
procuring  their  signatures  to  the  consent  to  get  the  mortgage  to  Fry 
executed. 

It  is  plain,  therefore,  to  my  understanding,   that  Mr.  Brady  not  only 

(a)  3  Atk.  •166  ;  S.  C.  Amb.  646.  (0  4  Bro.  P.  C.  Toml.  ed.l89. 
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had  notice  of  the  rights  of  tb^  creditors  to  the  consent,  bat  was  a  paity 
inducing  these  creditors  to  rely  on  the  faith  of  such  consent,  at  the  very 
time  that  he  undertook  to  act  for  Mrs.  Fry ;  and  I  am  of  opinion  that, 
with  reference  to  the  notice  and  knowledge  which  Mr.  Brady  had  of  the 
rights  of  these  consent  creditors,  it  is  impossible  to  say  that  he  had  each 
knowledge  while  acting  in  the  first  transaction  alone ;  bat  if  the  iacts 
were  not  in  that  respect  as  strong;  as  they  are,  the  decision  of  Lord 
Eldon,  in  MounUford  v.  ScoU  (a),  on  appeal,  or  rather  the  language 
which  he  uses  in  that  case,  and  the  decision  of  Lord  Langdale,  the 
present  Master  of  the  Rolls,  in  Hargr^aoes  v.  Boikfpeli  (b),  woold  be 
sufficient  to  warrant  me  in  binding  Mrs.  Fry  by  the  knowledge  which 
Mr.  Brady  had  acquired  in  the  transaction  in  which  he  was,  so  imme- 
diately before  the  execution  of  her  mortgage,  engaged  with  the  other 
creditors.  In  the  former  case,  Lord  Eldon  observes,  *'  The  Vioe-Chan- 
«<  cellor  in  this  case  appears  to  hare  proceeded  upon  the  notion,  that 
"  notice  to  a  man  in  one  transaction  is  not  to  be  taken  as  notice  to  bin 
^  in  another  transaction*  In  that  view  of  the  case^  it  might  fall  to 
«be  considered,  whether  one  transaction  might  not  follow  so  dose 
*'  upon  the  other,  as  to  render  it  impossible  to  give  a  man  credit  for 
**  having  forgotten  it.  I  should  be  unwilling  to  go  so  far  as  to  say,  that 
*'  if  an  attorney  has  notice  of  a  transaction  in  the  moruingi  he  shall  be 
"held,  in  a  Court  of  Equity,  to  have  forgotten  it  in  the  evening:  it 
**  must  in  all  cases  depend  upon  the  circumstances."  In  these  observa- 
tions Lord  Langdale,  in  the  latter  case,  expresses  his  entire  cencor' 
rence. 

Another  point,  however,  was  urged  at  the  bar  for  Mrs.  Fry.  It  is 
said  that  she  was,  in  point  of  fact,  not  merely  the  creditor  of  MrL 
Kyan  and  Mrs*  Cunningham,  but  also  the  creditor  of  Mr.  Dunne,  who 
had  executed  his  bond  to  her  for  the  money  borrowed  from  her  for  his 
cestui  que  inuis  ;  and  no  doubt  she  was.  But  then  it  is  said,  that  inu- 
much  as  Dunne  was  originally  possessed  of  this  chattel  interest,  though 
he  held  it  but  as  a  trustee  for  Kyan  and  Cunningham,  and  otliers  who 
are  now  dead,  it  was  not  competent  for  Dunne*s  representative  to  have 
declared  the  trust  in  the  chattel  in  question,  or  to  have  assigned  over 
the  same,  except  subject  in  the  first  instance  to  the  debt  due  to  Mrs. 
Fry.  Now,  I  do  not  go  with  that  reasoning.  The  chattel  interest,  in 
fact,  belonged  to  Kyan  and  Cunningham  (I  omit  the  names  of  the  others 
of  the  community  who  are  dead),  and  it  was  quite  right  in  the  repre- 
sentative of  Dunne  to  assign  such  interest  to  his  cestui  que  trusts  on  the 
death  of  Dunne.  Had  he  pleased,  be  might,  no  doubt,  have  stipulated 
for  indemnity  against  the  bond  in  question ;  and  how-do  I  know  that  he 
did  not  do  so  ?     No  complaint  is  made  on  the  part  of  Dunne's  represent- 
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ativeSj  nor  do  they  appear  in  the  canse,  or  on  this  application.  But  I 
do  not  see  upon  what  principle  Mrs.  Fry  can  arail  herself  as  against 
the  consent  creditors,  of  any  right  or  equity  which  Dunne's  represent* 
atives  might  originally  have  hadf  before  assigning  the  premises  to  the 
cestui  que  trusts  ;  nor  do  I  see  what  there  was  to  prevent  the  owners  of 
the  property,  on  the  same  having  been  assigned  to  them,  from  doing 
with  it  what  they  pleased,  and  from  giving  to  the  creditors,  who  were 
suing  them  in  personal  actions,  a  lien  tn  preference  to  Mrs.  Fry,  of 
whom  those  creditors  knew  nothing.  But,  I  ask,  what  notice  could  the 
consent  creditors  have  had  that  Mrs.  Kyan  and  Mrs.  Cunningham  were 
giving  a  lien  on  property  not  their  own,  or  on  property  which  was 
subject  to  any  latent  equity  of  the  nature  suggested  ? 

Suppose  they  had  known  the  reality  of  the  circumstances  attendant 
upon  this  property-^which  is  as  strong  a  way  of  putting  the  case  as  can 
well  be  desired  against  them— what  could  they  have  known,  except 
that  Dunne  was  a  trustee  in  respect  to  this  chattel  interest,  that  Kyan 
and  Cunningham  were  his  cestui  que  trusiSf  and  that  on  Dunne's  death 
his  personal  representatives  assigned  over  the  trust  property  absolutely 
to  these  cestui  que  trusts  ?  Would  not  all  this  go  to  negative  the  notioa 
that  any  other  person  had,  or  could  have^  any  claim  upon  speh  pro- 
perty? And  how  could  these  creditors  be  presumed  to  know,'or  even  to 
suspect,  that  there  was  any  impediment  to  their  debtors  doing  whatever 
they  thought  fit  with  such  property  ? 

I  therefore  do  not  see,  I  confess,  how  this  latter  point  relied  on  by. 
the  counsel  for  Mrs.  Fry  can  be  brought  to  bear  upon  the  subject,  or 
brought  within  any  principle  upon  which  the  Court  could  act,  to  defeat 
the  rights  of  the  consent  creditors ;  but  be  that  as  it  may,  I  am  of  opi- 
nion that  the  relinquishment  of  the  actions  by  these  creditors  against 
Mrs.  Kyan,  and  the  agency  in  that  transaction  of  Mr.  Brady,  and  the 
impossibility  now  of  restoring  those  parties  to  the  situation  in  which 
they  were  when  threy  so  relinquished  their  proceedings  at  law,  would 
of  itself  be  sufficient  to  prevent  Mrs.  Fry,  if  she  had  an  equity  such 
as  was  relied  upon  by  her  counsel  (but  which  I  do  not  think  she  had  or 
has  as  against  these  parties),  from  now  setting  up  the  same — regard 
being  had  to  the  agency  of  her  attorney,  Mr.  Brady,  in  the  transa(!tion, 
and  to  his  concealment  of  any  such  equity  from  the  consent  creditors 
np  to  the  2d  of  February  1839,— at  and  prior  to  which  time  he  must,  from- 
the  dates  which  I  have  mentioned,  have  been  the  agent  of  Mrs.  Fry, 
and  perfectly  cognisant  of  her  rights. 

Upon  all  the  grounds,  therefore,  upon  which  this  case  has  been  argued, 
I  am  against  Mrs.  Fry,  and  I  rule  that  she  must  be  postponed  to  the 
creditors  claiming  under  the  consent,  and  order  thereon. 


1840. 


LENBHAN 

V, 

MUGABE. 
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S&iurdo^f  January  25  A. 

CHABITY-SCHOOL-TRUST— Cy-PillE5-52  G.  3,  c  101. 

In  the  MaUer  of  the  Trasteee  of  Ladjr  BklveiSbrb's  Chwitj,  and  of 

Ihe  Aot  of  the  62d  G.  S.  e.  101. 

T^e  Court  hM  PcnnoN  pmented  ander  Sir  S.  Romilly**  aot  (52  C?.  S,  c  101),»  tuting 
authorise  the  the  will  of  Jane  Connteaa  of  Belvedere^  whereby  she  beqneathed  to  the 
ora^cri^^  petitioners  <*  the  •am  of  £6000,  to  be  pot  to  well  aeoured  intereat  at  £5 
cy-pret  on  a  «  per  eent»  for  the  nae  of  the  female  lohool  of  Tjrrelkpaia/'-^where  ihe 
sented'^under  directed  that  **  thirty-aix  orphan  ohildren  should  be  brought  op  in  the 
^e  62  G.  3,  c»  «  Protestant  religion ;"  and  wherebj  she  also  devised  a  house  and  eight 
!  acres  of  land  **  for  the  comforts  and  purposes  of  said  schooL*'     The 

petition  farther  stated^  that  the  testatrix  died  on  the  25th  of  October 
1836,  and  that  George  Agnstns  Boyd  is  now  her  personal  representatire. 
That  the  said  will  was  not  executed  so  as  to  pass  real  estate,  and  that, 
therefim,  the  derise  of  the  boose  and  land  failed,  whereby  the  resooroei 
of  the  charity  were  considerably  diminished. 

That  the  petitioners  were  willing  to  accept  the  trusts,  but  that  it  wai 
impossible  to  carry  the  intentions  of  Lady  Belredere  literally  into  effiect. 
That  it  now  became  necessary  to  expend  a  considerable  sum  oat  of  the 
funds  of  the  charity  in  building  a  suitable  boose  for  the  reception  of  the 
ohHdren  ;  and  that  it  was  impossible,  from  the  diminished  resources  of 
the  charity,  to  maintain  and  educate  the  number  of  children  directed  by 
Lady  Belvedere. 

The  petition,  therefore,  prayed  that  it  might  be  referred  to  the 
Chief  or  Second  Remembrancer  to  devise  and  settle  a  scheme 
for  the  future  regulation  of  the  charity,  and  for  the  due  admis- 
istration  of  the  funds  thereof,  according  to  the  intention  of  the 
testatrix,  so  for  as  the  same  might  be  carried  into  effect— ^and 
that  such  forther  order  might  be  made  as  might  be  proper  for 
the  establishment  and  regulation  of  said  charity. 

Mr.  Pilkingion  now  moved  the  matter  of  the  petition,  and  referred 
to  the  cases  of  Ex  parte  Lane  in  re  KingAridge  School  (a),  and  Ex 
parte  Fowler  (ft). 

(0)  4  Mad.  479  {p)  1  Jac.  &  Walk.  70. 

*  The  first  section  enacts—'*  That  from  and  after  die  pusing  of  tkis  aot,  in  every 
''  case  of  a  breach  ot  any  trust,  or  supposed  breach  of  anj  trust,  created  for  charitaUs 
**  purposes,  or  whenever  the  direction  or  order  of  a  Court  of  Equity  shall  he  deemed 
**  necessary  for  the  admioisiratioD  of  any  trust  for  charitable  pnipoaes,  it  shall  he  lawfol 
**for  any  two  or  more  persons  to  present  a  petition  to  the  Lord  Chancellor,  Lord 
**  Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great  Seal,  or  Master  <» 
*'Uie  Kolls  for  the  time  being,  or  the  Court  of  Exchequer,  8tatin|[  such  compla^^ 
'*  and  praying  such  relief  air  the  nature  of  the  case  may  require ;  and  it  ^hall  he  Iswnii 
**  for  tne  Lord  diancellor,  Lord  Keeper J'and  Commissioners  for  the  custody  of  the 
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Baron  Richards,  who  wm  sittiog  olotie,  expressed  a  doobt  as  to  the 
jurisdiction  of  the  Court  to  authorise  the  administration  of  the  funds 
of  the  charity  cy-pres  apon  petition  ander  the  act,  intimating  that  it 
was  by  no  means  dear  that  it  conld  be  done  save  by  a  plenary  suit 

Saiurdajf,  February  Isir 

His  Lordship  on  this  day  stated,  that  he  had  carefully  considered  the 
matter,  upon  which  he  had  at  first  entertuned  rery  serious  doubts, 
bat  that  he  was  now  satisfied  he  had  ju^^diction  to  make  the  order 
according  to  the  prayer  of  the  petition— ^and  directed  that  it  should  be 
set  down  in  the  list  of  short  causes,  for  the  sixth  of  the  eight  days  after 
tbis  Term — the  personal  representative  of  Lady  Belvedere,  the  Attorney* 
General,  and  the  Commissioners  of  Charitable  Donations  to  have  notice. 

Friday^  February  7S& 

Tbe  matter  having  been  again  moved,  and  Baron  Richards  having 
informed  the  other  Members  of  the  Court  then  present*  of  the  object 
of  the  petition,  their  Lordships  made  the  following  order : — 

Refer  it  to  the  Chief  or  Second  Remembrancer  to  settle  arid  ap- 
prove of  a  proper  scheme  for  the  regulation  of  the  said  charity, 

*  and  for  the  administration  of  the  funds  thereof,  according  to 
tlie  intention  of  the  testatrix,  so  far  as  the  same  may  be  carried 
into  effect.  The  said  George  Augustus  Boyd  to  have  the  costs 
of  this  matter  out  of  the  charity  estate,  and  let  the  petitioners 
pay  such  costs  when  taxed.  The  Attorney-General  and  the 
Commissioners  of  Charitable  Donations  and  Bequests,  and  such 
other  persons  as  the  said  Chief  or  Second  Remembrancer  sliall 
direct,  to  have  notice  of  the  proceedings  under  this  ord^. 

*  The  Chibv  Baron  and  Baron  Psmnefatheb. — Baron  Foster  presided  at 

Nisi  Prims* 


1840. 

In  the 

Matter  of 

Lady 

BELVB- 
DERE*S 

Charity. 


**  Great  Seal,  and  for  the  Master  of  the  Rolls,  and  the  Court  of  Exchequer,  and  they 
'*  are  hereby  required  to  hear  such  petition  in  a  summary  way ;  and  upon  affidavits,  or 
**  such  other  eyidence  as  shall  be  produced  upon  such  hearing  to  determine  the  same, 
"  and  to  make  such  order  therein,  and  with  respect  to  the  costs  of  such  application,  as 
'^  to  him  or  them  shall  seem  just;  and  such  order  shall  be  final  and  cenclnsive,  unless  the 
"  party  or  parties  who  shall  think  himself  or  themseWes  aggrieved  thereby,  shall,  within 
"  two  years  from  the  time  when  such  order  shall  have  been  paased  and  enterea  by  the 
**  proper  Officer,  have  preferred  an  appeal  from  such  decision  to  the  House  of  Lords,  to 
**  whom  it  is  hereby  enacted  and  declared  that  an  appeal  shall  lie  from  such  order." 


856  CASES  IN  THE  EQUITY  EXCHEQUBIL 

Monday f  February  11  ih  1840. 

BILL  FOR 'SPECIFIC  PERFORMANCE- PRACTICE -DISMISSAL  OF 
BILL-JURISD  ICTION— RECOGNIZANCE- ilffiSiVfi  RATES. 

PoPHAM  and  others^  v.  Baldwdi  and  others. 

Bill  for  specific  Mr.  Lesue  ill  this  case  applied  to  the  Coort  in  last  Michaelmas  Term 

ar^agTetnnent  ^^^  ^  Conditional  order  upon  the  plaintiffs  to  pay  to  the  defendant  Henry 

to  grant  a  lease  Baldwin,  eldest  son  and  evecotor  of  Henry  Baldwin  the  defendant, 

hinction  tores'  deceased,  the  snm  of  £240  for  m€sne  rates  of  the  lands  of  Mossgrore  in 

train     execu-  t),^  pleadings  mentioned. 

here.    On  the  The  affidavit  of  H.  Baldwin,  on  whose  behalf  the  application  was 

coming  in  of  ^^^^     gtated  that  the  bill  in  this  cause  had  been  filed  against  him  and 

the  answer  the  ^      ^ 

injunction  was  his  fiither,  now  deceased,  and  the  other  defendants,  tor  the  purpose  of 

the  ^  tenns  °o"  ^av^nff  A"  agreement  for  a  lease  declared  binding  upon  deponent's  father 

plaintiffs  and  the  other  defendants,  and  to  restrain  them  by  injunction  frooi 

for  the  me»ne  executing  an  kcAtre  upon  a  judgment  in  ejectment  obtained  by  them 

rates^hy  recog-  against  the  plaintiffs.  It  stated  that  the  judgment  was  obtained  in  Trinity 

hearing  of  the  Term  1832,  and  shewed  from  deeds  proved  in  the  cause  to  which  it 

W2M  ^smissed  i^^ferred,  that  at  the  time  of  obtaining  this  judgment  in  ejectment,  the 

with   costs,  legal  estate  of  freehold  in  these  lands  was  (subject  to  a  term  of  500  yean, 

defendant^    ^  the  trusts  of  whlch  were  almost  all  executed)  vested  in  Henry  Baldwin 

brought  an  ^^^  deceased,  for  life«  remainder  to  H.  Baldwin  the  deponent,  for  life, 
action  for  the  ,    ,  , .      , ,  .        -i       i  i  ^  • 

we^ne  rates  remainder  to  his  eldest  son  in  tail — ^there  were  also  terms  for  secanng 
*f  hitiffs  and  P^^^^^""  ^^^  younger  children  after  the  respective  life  estates  of  H. 
recovered judg-  Baldwin  the  elder  and  H.  Baldwin  the  younger,  which  caused  the  trustees 
Upon  motion  ^  ^^  made  parties  defendants  in  the  cause,  demises  having  been  laid  io 
of  the  defend-   ^i,^;,  names. 

the    plaintiffs  The  affidavit  further  stated,  that  by  an  order  made  in  the  caosei 

^^'*a°'^r^  bearing  d^  the  16th  day  of  November  1833,  it  was  ordered  that  an 

amount  of  the  injunction  which  had  been  obtained  in  the  cause  should  be  continaed, 

v?rthln*^o  sit-  on  the  terms  of  the  plaintiffs  giving  security  for  tntsne  rates  on  the 

ting  dajs  after  jg^g^  ^gy  ^f  ^|,q  ^h^n  next  Term,  and  speeding  the  cause.     That  by  aji 

service  of  the  ■  w»  # 

order.  order,  bearing  date  the  4th  December  1833,  it  was  referred  to  the 

Notvir  ith-        Qdief  Remembrancer  to  measure  the  amount  of  the  security  ;->that  br 

Btani'ing     the  ^  •  ' 

dismisRill  of  the  his  report,  bearing  date  the  24th  December  1 833,  he  measured  the  amoant 
retiiM^  jiiril^   to  ^SO^-     'That  thereupon  John  Popham,  one  of  the  plaintiff,  and  two 

diction  to  other  persons  named,  entered  into  their  joint  and  several  recognisance 

malLe  such  an 

order  the  re-   to  the  amount  of  £800,  conditioned,  that  **  If  the  plaintiffs  (naming 

cognizance    ^    «  them)  did  and  should,  from  time  to  time,  well  and  truly  pay,  or  cause 

tuted,  in  ease 

of  the  plaintiff,  for  an  actual  lodgment  of  the  money  m  Court,  in  which  case  the  Court, 
even  alter  the  dismission  of  the  biU,  would  have  jurisdiction  to  make  an  order  for  payment 
of  the  money. 
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^  to  be  paid  all  such  mesne  rates  of  the  lands  and  premises  in  the 
*    **  pleadings  in  this  cause  mentioned,  as  should  or  might,  at  any  time 
^^  thereafter  be  ordered  or  awarded,  adjudged,  or  decreed  against  them 
^  in  this  cause,  then  the  recognizance  should  be  void,"  && 

II  further  appeared  that  by  a  decree  of  the  Court  made  upon  the 
hearing  of  the  cause,  the  bill  was  dismissed  with  costs  on  the  19th 
of  January  1837  (a) ;  that  Henry  Baldwin  the  elder  thereupon  ex- 
ecuted his  habere  and  brought  an  action  of  trespass  for  tnesne  rates 
against  the  plaintiflFs,  and  in  Michaelmas  Term  1838  obtained  a  judgment 
against  them  for  £240,  which  still  remained  unpaid :  that  H.  Baldwin 
the  elder  died  on  the  23d  of  November  1838,  leaving  the  applicant 
his  eldest  son,  and  having  appointed  him  executor  of  his  will,  of  which 
he  obtained  probate. 

The  affidavit  then  proceeded  to  account  for  the  lateness  of  the  appli- 
cation, and  stated  that  the  object  was  to  obtain  an  order  which  might 
enable  the  deponent  to  sue  on  the  recognisance. 


1840. 


POPHAM 

V. 
BALDWIN. 


Mr.  Leslie  referred  the  Court  to  the  case  of  CosteUo  and  Qnoiher  v. 
Hunt,  as  exactly  similar  to  the  present.* 

(/i)  See  the  case  since  reported,  2  Jones,  320. 


*  Mr.  Leslie  stated  the  facts, 
and  handed  up  to  the  Bench  the 
several  orders  in  the  case  of  Cos^ 
teUo  V.  HunL 

In  that  case,  as  in  tUb  present, 
the  bill  was  filed  for  the  specific 
performance  of  an  agreement  for 
a  lease  and  for  an  injunction  to 
restrain  execution  of  an  habere. 
On  motion  to  continue  the  in- 
junction on  the  coming  in  of  the 
answer,  an  order  was  made  on 
25th  June  1832,  for  the  con- 
tinuance of  the  injunction,  on 
the  terms  of  the  plaintiflPs  giving 
security  for  mesne  rates,  and 
undertaking  to  abide  such  order 
as  the  Court  should  make.  A 
recogpiizance  was  accordingly  en- 
tered into  *'  that  plaintiffs  should 

pay  such  mesne  rates  and  costs 

as  should  or  might  be  ordered, 
^awarded,    adjudged,  or  decreed 
**  against  them  in  the  cause.** 
On   the  25th  April  1834,  the 


<• 


c< 


bill    was    dismissed   with     costs. 
On     the    3d   February    1836    a 
conditional  order  was  obtained  for 
the    plaintiff's  to    pay  defendant 
£154,  for  mesne  rates,  the  amount 
sworn  to — the  costs  of  the  eject- 
ment having  been  paid.    On  the 
22d  June    this  order  was    made 
absolute,   no  cause  being  shewn. 
On  the  26th  November  1836  a 
conditional    order  for    an  attach- 
ment was  obtained  against   plain- 
tiffs   for     not    obeying    the    last 
order,  and  on  the  1st  of  May  1 837 
that  order  was  made  absolute,  no 
cause    being    shewn     against    it. 
The  attachment    issued    and   the 
sheriff  returned  non  est     On  the 
14th  of  June  1837  a  conditional 
order  was  obtained  for  liberty  to 
sue  on  the  recognizance,  serving  the 
plaintiff  who  was  a  party  to  it,  and 
his  sureties ;  and  on  the  13th  Jan- 
nary  1838   this  order    was    made 
absolute. 
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POPQAM 
BALDWIN. 


The  motion  stood  orer  ontil  this  Tcmiy  Baron  Richaros,  before 

whom  the  application  was  made,  not  having  been  present  at  the  dedsion 

in  CosieUo  v.  Hunty  and  wishing  to  consult  the  other  Members  of  the 

Court. 

Monday,  February  17th  18iO« 

On  this  day  the  application  was  renewed  before  Baron  Peknbfathbr, 
by  Mr.  Lesite^  who  now  mbred  that  the  pltdntiffs,  or  some  or  one  of 
them,  do  pay  the  defendant  Henry  Baldwin  the  snm  of  £240,  being  the 
amount  of  the  judgment  obtained  by  Henry  Baldwin  deceased  agunstthe 
serend  plaintiA,  within  a  fortnight ;  or  in  default  thereof,  that  the  said 
defendant  may  be  at  liberty  to  proceed  against  the  plaintiffs*  sureties. 


Pknnbfathbr  B. 

This  case  comes  before  the  Court  in  a  form  which  is  freed  from  a  diffi- 
culty that  existed  in  (hsieUo  v.  Btmt;  the  mestu  rates  having  been  here  as- 
certained by  the  verdict  of  a  jury,  while  in  that  case  they  were  ascertdned 
merely  by  the  affidavit  of  the  party.  Such  a  mode  of  ascertainment  maybe 
attended  with  difficulties,  but  in  the  discussion  of  the  case  of  CosieUo  v. 
Hunt,  the  attention  of  the  Court  was  not  drawn  to  the  manner  in  whidi 
the  mesne  rates  had  been  ascertained ;  on  the  contrary,  it  was  taken 
for  granted  in  the  argument,  and  the  Court  was  therefore  justified  in 
assuming,  that  the  mesne  rates  had  been  properly  ascertained ;  the  case 
being  put  altogether  apon  the  ground  that  the  Coart  had  not  jurisdiction 
to  make  the  orders,  in  consequence  of  the  bill  having  been  dismissed. 
I  wish  it  to  be  distinctly  understood  that  the  Court  in  that  case  was  not 
called  on  to  give,  nor  did  it  give  any  opinion  as  to  the  manner  in  which 
the  mesne  rates  had  been  ascertained.  The  Court  there  held  that  it  had 
jurisdiction  to  make  the  orders  which  it  was  soaght  to  set  aside ;  and 
that  the  recognizance  was  to  be  viewed  precisely  in  the  same  way  as 
if  the  money  had  been  brought  into  Court ;  in  which  case,  there  ooold 
have  been  no  donbt  that  it  would  have  had  jurisdiction  to  make  an  order 
for  the  payment  of  the  money  out  of  Court,  We  were  of  opinion 
that  our  jarisdiction  was  not  gone  by  the  dismissal  of  the  bill.  In  fact, 
it  is  that  which  establishes  the  right  of  the  defendant  in  equity  (the 
plaintiff  at  law)  to  sue  upon  the  recognisance ;  and  it  were  absurd  to 
say  that  the  very  same  act  which  establishes  the  right  of  the  defendant 


On  the  2d  of  June  1838  an 
application  was  made  on  behalf  of 
the  sureties,  to  set  aside  the  orders 
of  the  dd  February,  and  22nd 
June  1836,  obtained  by  the 
defendant  against  the  plaintiffs  for 
payment  of  the  mesne  rates,  af^er 
the  decree  of  dismissal  in  the  cause. 


It  was  contended  for  them,  that 
the  bill  having  been  dismissed, 
the  Court  had  not  jurisdiction  to 
make  these  orders. — ^^The  question 
was  very  fully  argued  before  Barons 
Pennefatheh  and  FosTBR,aad  the 
Court  refused  the  motion  without 
costs. 
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te  8ae>  it  to  defeat  the  jaritdiotion  of  the  Croart,  or  deprive  it  of  its 
power  to  act  on  and  enforce  the  recogniiaooe. 

I  wat  thmi>  as  I  am  now,  of  opiniooi  that  notwithatanding  the  dis* 
miaaal  of  the  bill  the  Govrt  retaips  joriadiction  to  wind  np  the  cauae, 
and  that  the  recogniiance  for  the  payoM'nt  of  the  mesne  ratea  it  to  be 
oonaidered  as  sabstitoted  in  ease  of  the  plaintiff  in  the  snit,  for  an  actaal 
lodgment  of  the  money.  The  Court  would  not  g^nt  the  injunction 
reatnuning  the  plaintiff  at  law  from  the  exerciie  or  his  legal  rights. 
withont  making  him  fteeore  against  any  lose  or  injury ;  and  to  make 
kim  aecnre,  a  sum  of  money  eqniralent  to  the  9Kie$ne  rates  ought  in 
airictaees  to  be  brought  into  Court  ;  and  if  that  were  done  there 
ean  be  no  question,  aa  I  hare  already  observed,  that  the  Court  would 
kave  jurisdiction  notwithstanding  the  bill  being  dismissed,  to  make  an 
order  for  payment  of  the  money  out  of  Court  (a).  In  short,  I  con- 
aider  the  recognisance,  which  is  conditiooed  for  payment  of  the 
mesne  rates,  as  a  boon  to  the  plaintiff,  and  one  which  is  granted  to 
hioi  and  his  sureties  upon  an  express  understanding  and  oonsent  that  the 
Coart  shall  be  at  liberty  to  make  any  order  touching  the  recogpniaance, 
which  the  justice  of  the  case  may  require,  or  which  might  be  made 
were  the  money  brought  into  Court  That  was  the  principle  of  the 
deciaion  in  Costello  ▼.  Hunty  and  in  the  soundness  of  that  principle  I  have 
the  authority  of  my  Brother  Richards  to  state  he  fully  concurs. 

I  think  then  there  is  full  jurisdiction  Femauning  in  the  Court  to  adjudi« 
eate  upon  the  reoogniaanee ;  and  this  case  being  freed  from  any  difficulty 
with  respect  to  the  mesne  rates,  which  have  been  ascertained  in  away  which 
is  qoite  unobjectionable — (I  mean  by  the  verdict  of  a  jury  in  aa  action 
of  trespass  brought  against  the  persons  in  possession  of  the  lands) 
I  have  no  hesitation^  under  the  circumstances,  in  granting  a  conditional 
order  for  their  payment. 


1840 


TOPHAM. 
BAJUDWIN. 


Court.*— Let  the  plaintiffis  pay  to  tlie  said  defendant  Henry  Bald- 
win, executor  of  said  Henry  Baldwin  deceased,  the  sum  of 
£240 ;  being  the  amount  of  the  judgment  obtained  by  said 
Henry  Baldwin  as  such  executor  against  the  plaintiffs,  unless 
cause  in  ten  sitting  days  after  service  of  this  order.* 

(a>  See  ace.  fVn'i/ht  t.  Mitchell^  18  Yes.  393  ;  Black  v,  Creighton,  3  Moll.  567; 
Jennings  v.  Nugent,  1  Moll.  134 ;  lloundell  v.  Currer,  6  Yes.  260 ;  fVbartun  ▼. 
BroughtoHf  1  Yea.  sen.  185. 


*  There  is  obviously  a  verbal 
error  in  the  above  order,  the 
judgment  having  been  obtained  by 
Henry  Baldwin  deceased,  and  not 
by   his  executor.     The    mistake, 


however,  it  will  be  seen,  was  sub- 
sequently corrected  when  the 
order  came  to  be  made  abso- 
lute. 
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]  840.  Tuudaif,  June  23d. 

Mr  CoiUtis  (with  whom  was  Mr.  Leslie)  on  this  day  mored  to  make 
the  oonditiooal  order  of  the  10th  of  Febroary  last  abs<datei  aotwitb' 
stauding  the  affidavits  filed  as  canse  against  the  same. 

Mr.  Taionsendf  for  the  plaintiffs^ 

Court— Make  the  said  conditional  order  absolnte,  and  let  the 
plaintiffs  pay  to  said  defendant  Henry  Baldwin,  e'kecotor  of  ssid 
Henry  Baldwin  deoeasod,  the  snm  of  £240,  being  the  amoaot 
of  the  judgment  obtained  by  said  Henry  Baldwin  dcoMsedr 
against  the  plaintiff. 


Fridt^f  February  lik. 

PRACTICE--BXECUT1N6  SEQUESTRATION  UPON  DECREE. 

Welsh  v.  Welsh. 

Notice  of  mo-   Mr.  Cassbbly  moved  for  liberty  to  issue  and  execute  a  writ  of  seqiKs- 
to  execute  ft  tratiou  upon  a  decree.^— [Richards,  B.    Have  you  given  notice  of  the 

sequestration     motion  ?1— It  is  conceived  that  notice  is  not  necessary,  and  it  was  se 

upon  a  decree  "*  ^ 

is  necessary,      held  in  the  case  of  Monk  v.  Laudor  (a). 

where  it  is 
sought  to 

execute  it  Fennefathek,  B.^-That  was  a  case  where  the  sequestration  was 

against  lands. 

onght  to  be  executed  against  moveables.  The  rule  is,  that  if  the 
sequestration  is  sought  to  be  executed  agunst  the  goods,  no  notice  of 
the  motion  is  necessary,  as  it  might  defeat  tbe  object  of  it ;  but  if  it 
is  sought  to  be  executed  against  the  lands,  notice  must  be  given, 
because  the  Court  might  limit  it  against  certain  lands. 

Richards,  B«— Are  you  willing  to  limit  your  application  against  the 
goods  ? 

Mr.  easterly. — That  would  be  of  no  use  to  us. 

Court.  No  rule. 

(a)  1  Jones,  fi64. 
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J  UDGMENT— INTEREST— RECEIVER. 

S0UTHBYB9  Pelitionera;  Batbman,  RespondeDt. 

Mr.  Molykeux  inoFed»  on  behalf  of  the  petitioners,  for  the  appoint-   The  Court  will 
ment  of  a^Receiver,  under  the^5  &  6  W.^  c.  55.  ^^^g^  oq   ^ 

The  jodinnent  was  obtained  in  Miehaelmas  Term  1839,  in  an  action  Judgment   ob- 

"     ^  taiHed  upon 

on  foor  bills  of  exchange.    The  aftdarit  stated  that  the  sam  of  £229  biUs  of  ex- 
was  dae  for  debt  and  costs,  and  £2  for  accming  interest.— [Rich-  ^e°phu^ff'^ 
ARDS,  B.*    Yott  cannot  recover  interest  in  a  proceeding  like  the  pre-  seeks   his  re- 
sent.]— It  has  been  decided  that  a  creditor  by  judgment  is  entitled  to  tion  for  a  Be 
interest,  if  it  has  been  obtained  apon  a  demand  which  bore  interest. —  ^f^Tf  o  "^^^^ 

^  the6  &  6  rr«  4. 

[RxcHARDSy  B.    He  is  entitled  to  interest  if  he  proceed  by  action  on    c.  66. 
the  jodgment.]— Or  in  an  eqaity  suit. — [Richards,  B.    Yes,  in  a 
plenary  suit ;  but  a  proceeding  under  this  statute  is  a  substitute  for  an 
execution  by  de^  and  the  creditor  would  not  be  entitled  to  mark  his 
execDtioB  for  interest.] 

Conditional  order  for  a  Receiver  to  recover  the  net  amount  of  the 
judgment. 

*  So/itf. 


Friday f  January  Z^eihf  Sahirday^  JanvAry  26tk. 

CREDITOK'S  SUIT— STATUTE  OF   LIMITATIONS— 3  &  4  fT.  4,  c.  27, 
8-  411— JUDGMENT— INTEREST-  PLEADING— ISSUE-  DECREE- 
TRUSTS  OF  WILL— MORTGAGE- PRACTICE— DEBT. 

O'Kelly  v.  Bodkin. 
By  indenture  of  mortgaire  bearing  date  the  1st  of  May  1822,  and  made    l^^J^  ^.^^^^ 

"^^  °  '  ditor'8  rait  was 

between  John  Bodkin  of  the  one  part,  and  Anthony  Clarke  of  the  other   commenced 

before    the 
passing  of  the 
3  &4  ^.  4,  c.  27—Heldy  that  the  claim  of  a  Judgment  creditor  who  suheeqaentiy  came 
in  and  proYed  his  debt  in  due  course  under  the  decree  was  unaffected  bjr  the  operation 
of  that  statute. 

Had  it  been  necessary  to  make  a  special  application  to  the  Court  for  liberty  to  proTc  the 
debt,  grounded  upon  a  denial  of  the  creditor's  knowledge  of  the  existence  of  the  suit,  it 
would  nave  been  otherwise. 

If  the  frame  and  prayer  of  a  bill  be  essentially  that  of  a  creditor's  bill,  the  omission 
of  the  usual  introductory  statement,  that  it  was  filed  on  behalf  of  the  plaintiff  and  the 
other  creditors  who  should  come  in  and  contribute,  &c.,  is  immaterial,  such  averment 
being  matter  of  form  mereljr* 

A  creditor  coming  in  under  a  decree  cannot  rely  upon  a  will  as  creating  a  trust  in  his 
faTor,  unless  it  baye  been  put  sufficiently  in  issue  for  tnat  purpose  either  by  the  pleadings 
in  the  cause,  or  by  the  charge  or  discharge  in  the  office. 

Upon  the  true  construction  of  the  3  &  4  fV.  4,  c.  27,  s.  42,  more  than  six  years'  interest 
cannot  be  charged  upon  land  in  respect  of  a  sum  of  money  secured  by  judgment. — Per 
FosTBB,  Baron. 

2  B     t 
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part,  reciting  that  there  was  then  due  and  owing  for  prindpal,  inlerat 
and  costs  on  foot  of  two  several  jodgments  therein  mentioned,  the  anBi 
of  £4265. 18s.  lOd  ;  he,  the  said  John  Bodkin,  for  the  better  and  more 
effectaally  securing  £3333.  7%.,  parcel  of  the  above  aom,  granted  and 
conveyed  to  Clarke  certain  lands  and  premises,  snbject  to  the  nsoal 
covenant  for  redemption.  This  mortgage  was  assigned  by  Clarice  to 
one  FestQS  O'Kelly,  by  whom  it  was  subsequently  assigned  to  the 
plaintiflF. 

On  the  27th  October  1832,  the  plaintiff  filed  his  bill  in  this  cause, 
claiming  to  be  entitled  to  the  beneCcial  interest  in  the  said  judgment!^ 
to  the  extent  of  the  sum  secured  by  the  mortgage.  The  bill  stated 
that  John  Bodkin  died  on  the  21st  of  May  1831,  leaving  John  Dombick 
Bodkin  (one  of  the  defendants)  hb  only  son  and  heir-atJaw,  him  sur- 
viving; and  chained  that  it  was  alleged  by  the  defendants  that  the  said 
John  Bodkin,  before  his  death,  ddly  made  and  poblished  hia  last  will 
and  testament  in  writing,  bearing  date  the  SOth  of  September  1830, 
and  thereby  appointed  the  said  John  D.  Bodkin  his  sob  executor, 
and  that  he  died  without  having  revoked  or  altered  hb  will.  That 
the  said  John  D.  Bodkin  shortly  afterwards  duly  proved  the  will,  ftc, 
and  was  now  the  sole  legal  personal  representative,  as  wdl  as  the  heir- 
at«bw,  of  the  said  John  Bodkin. 

The  bill  further  charged,  that  the  said  John  Bodkin  was  at  the  time 
of  his  decease,  seised  and  possessed  of  considerable  real,  freehold,  and 
personal  estate  over  and  above  the  said  mortgaged  premises,  all  of 
which  had  come  to  the  possession  of  the  said  John  D.  Bodkin  as  such 
heir-at«]aw  and  personal  representative. 

The  bill  did  not  profess  to  be  filed  on  behalf  of  all  creditors  who 
should  come  in,  ke^  but  prayed  that  an  account  might  be  taken  of  what 
was  doe  to  pbintiff  on  foot  of  said  judgments  and  mortgage ;  and  that 
the  said  J.  D.  Bodkin  might  be  decreed  to  pay  what  should  appear  doe 
upon  taking  such  account,  by  a  short  day,  &G. ;  and  in  default  of  such 
payment,  and  unless  he  should  admit  assets  sufficient  to  satisfy  plaintiff's 
demands,  that  an  account  might  be  taken  of  the  real,  freehold,  and 
personal  estate  and  effects,  whereof  John  Bodkin  died  seised  and 
possessed ;  also  an  account  of  his  debts,  l^acies,  funeral  and  testamentary 
expenses,  and  all  incumbrances  affecting  the  lands  and  premises  whereof 
the  said  John  Bodkin  died  seised  or  possessed  ;,  and  that  plaintiff  might 
be  paid  the  sum  remaining  due  to  him  on  foot  of  the  said  judgments  and 
mortgage,  in  due  coarse  of  administration,  out  of  said  testator's  personal 
estate;  and  that  all  other  creditors  and  legatees  of  the  said  Joba 
Bodkin  might,  in  like  manner,  be  paid  their  demands  thereout;  and  ia 
the  event  of  said  personal  estate  proving  insufficient  for  the  payment 
of  plaintiff's  demands,  that  fhe  real  and  freehold  estates  of  the  said 
testator,  or  a  competent  part  thereof,  might  be  sold,  and  that  out  of  the 
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money  to  arise  from  aach  tale,  the  demands  of  the  plaintiff,  and  of  each 
other  penoni  as  the  Court  should  deem  to  be  properly  payable  there- 
oat,  might  be  paid  and  satisfied,  &c ;  and  for  a  Receiver. 

By  a  decretal  order,  pronoonoed  on  the  23d  Jane  1835,  it  was  directed 
that  the  bill  should  be  taken  as  confessed  against  the  defendant  John 
D.  Bodkin ;  and  it  was  thereby  referred  to  the  OlBoer  to  take  an  account 
of  the  sum  due  to  the  plaintiff  ou  foot  of  the  mortgage  and  judgments 
in  the  pleadings  mentioned ;  and  of  all  charges  and  incumbrances  af- 
fecting the  mortgaged  lands  and  premises  prior  to  said  mortgage ;  and 
also  to  take  an  account  of  the  real  and  freehold  estates  of  said  John 
Bodkin,  deceased ;  and  also  of  his  personal  estate,  and  of  his  debts, 
legacies,  and  funeral  expenses ;  and  of  all  charges  and  incumbrances 
affecting  the  said  real  and  freehold  estates,  and  the  nature,  priority,  and 
amount  thereof,  ftc 

Id  porsoaDce  of  this  decretal  order,  the  Remembrancer  made  his 
report,  dated  the  1st  November  1 838,  whereby,  amongst  other  matters,  he 
found  that  John  Bodkin  was  in  his  lifetime,  and  at  the  time  of  his  death, 
seised  of  the  equity  of  redemption  in  the  mortgaged  premises,  and  also 
seised  in  fee-simple^  and  of  a  freehold  estate  respectively  in  other  lands 
and  premises  in  the  report  mentioned.  That  the  said  John  Bodkin  being 
so  seised,  departed  this  life  on  or  about  the  2l8t  of  May  1831,  having 
prarionsly  made  his  will,  bearing  date  the  30th  September  1880,  and 
thereby  devised  and  bequeathed  unto  bis  son  John  D.  Bodkin,  the 
defendant  in  this  causoi  all  his  property  of  every  description,  real, 
freehold,  and  personal,  to  which  he  was  not  already  entitled  under  a 
certain  settlement  therein  alluded  to,  subject,  however,  in  the  first  place 
to  the  payment  of  all  his  (the  testators)  just  debts.  That  the  testator 
by  his  will  also  bequeathed  certain  legacies  set  forth  in  the  report,  and 
appointed  the  said  John  D.  Bodkin,  his  eldest  sou  and  heir-at-law,  his 
sole  executor. 

The  Remembrancer  further  ftmnd  that  after  the  death  of  John 
Bodkin,  the  defendant  John  D.  Bodkin  proved  the  will  and  entered 
into  possession  of  the  said  lands  and  premises,  and  received  the  rents, 
issues  and  profits  thereof,  and  applied  the  same  to  his  own  use  up  to 
the  let  of  November  1833,  when  a  Receiver  was  appointed  in  this  cause, 
who  bad  since  received  the  rents.  That  he  did  not  find  that  John 
Bodkin  died  possessed  of  any  personal  property,  no  evidence  thereof 
having  been  laid  before  him. 

The  Remembrancer  further  found,  that  the  Shid  John  Bodkin  by  bis 
bond,  with  warrant  of  attorney  for  confessing  judgment  thereon,  bearing 
date  the  11th  of  February  lb05,  became  bound  to  one  Martin  O'Neill 
in  the  penal  sum  of  £824  then  sterling,  conditioned  for  the  payment 
of  £412,  with  interest  and  costs;  and  that  the  said  Martin  O'Neill  in 
or  as  of  Trinity  Term  1811,  duly  entered  up  judgment  in  the  Court  of 
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Common  Pleas  opon  said  bond.  Tkat  Plielim  O^Neill  (in  whom  the 
said  jndgmenl  had  become  rested  by  assignment),  on  the  19th  Janaarj 
1836,  filed  a  charge  in  this  caose  on  foot  of  said  jadgment,  stating  that 
the  said  principal  snm  of  £412  late  corrency  (being  equivalent  to  the 
sum  of  £380.  6s.  2d.  present  csrrency),  together  with  a  sum  of  £249. 
lis.  lOd.  for  interest  thereon  from  the  11th  February  1825,  to  the  said 
19th  January  1836,  and  the  snm  of  £10.  6s.  7d.  for  costs,  making  together 
the  som  of  £640.  4s.  7d.  present  cnrrency/  was  doe  to  him  on  foot  ef 
said  judgment,  and  thai  the  same  was  a  charge  and  incumbrance  to  that 
amount  upon  the  lands  and  premises  in  the  pleadings  mentioned. 

The  report  then  proceeded  in  the  following  terms: — **  I  do  not  find 
^ihat  any  part  of  Uie  said  principal  sum  of  £380.  6s.  2d.,  or  of  the 
«*said  sum  of  £249.  lis.  lOd.,  so  claimed  for  interest  thereon,  to  the 
"  said  19th  January  1836,  or  said  costs,  hare  been  paid  or  discharged, 
'<  no  oWdenoe  thereof  baring  been  submitted  to  me ;  bet  inasrooeh  as  the 
^  defendant  John  Dominick  Bodkin  filed  a  discharge  to  said  charge,  and 
'*  thereby  relied  upon  a  certain  act  passed,  fcc.  (3  lb  4  IF.  4,  c.  27),  I 
*'  disallowed  said  daim  of  interest  for  more  than  six  years  before  the  said 
**  19th  of  January  1836,  the  day  of  filing  said  chaige ;  and  I  find  that 
'« the  snm  of  £41 2  late  ourroncy,  being  equal  to  die  snm  of  £380.  6s.  2d. 
^  present  currency,  for  principal,  and  a  snm  of  £136.  18s.  3d.  for  six 
^years'  interest  theroon  next  preceding  the  19th  January  1836,  being 
^  the  date  of  filing  the  said  charge,  and  the  further  sum  of  £63.  lis.  7d. 
<<  for  farther  interest  from  the  said  19th  January  1836  to  the  1st  day  of 
<<NoTember  1838,  and  the  snm  of  £10.  6s.  7d.  for  costs,  making 
<<  together  the  snm  of  £591.  2s.  Td.,  is  due  to  the  said  Phelim  O'Neill 
'*  on  foot  of  said  judgment,  and  is  a  charge  and  incumbrance  upon  the 
**  lands  and  premises  in  the  pleadings  mentioned."* 

To  this  report  several  exceptions  were  taken  on  the  part  of  0*Neill» 
the  jadgment  creditor. 

First  exception. — That  the  Remembrancer  had  found  the  sum  of 
£200.  9s.  lOd.  only,  doe  for  interest  on  said  judgment,  whereas  he 
ought  to  have  found  £313.  3s.  5d.  due,  there  being  no  proof  of  any  |«y- 
ment*  Second  exception. — That  the  Remembrancer  had  found  the  sum 
of  £412  for  principal,  and  £200.  9s.  lOd.  for  interest,  alone  due  on 
foot  of  said  judgment,  whereas  he  should  have  found  the  foil  sum  of 
£824  due,  no  evidence  having  been  oflFered  that  the  oondition  in  said 
bond  or  judgment  had  been  performed^  Ninth  exception.— >That  the 
Remembrancer  had  found  that  the  said  John  D.  Bodkin  was  entitled  to 
the  benefit  of  the  limitation  in  the  42d  section  of  the  3  fis  4  IF.  4,  c.  27, 
whereas  he  should  not  have  found  so,  the  said  section  not  applying  or 
being  intended  to  apply  to  the  case  of  interest  claimed  on  foot  of  jndg^ 
ment  debts,  same  not  being  charges  on  land  within  the  meaning  of  said 


*  There  were  similar  findings  with  respect  to  sunu  reported  due  to  the  said  Phelim 
O'Neil,  for  interest,  on  foot  of  other  judgments  specified  in  the  report. 


HILARY  TERM,  THIRD  VICTORIA. 


365 


act.  Tenth  exGeptton.-*Bcoiiae  eren  sopposing  said  act  did  apply 
to  eases  of  interest  on  jadgfinents,  yet  the  Remembrancer  ought  not  to 
have  so  found,  inasmnch  as  phuBtiflTs  bill  was  filed  long  before  the 
passing  of  the  act;  and  was  filed  on  part  of  a  judgment  creditor 
of  the  said  John  Bodkin  deceased,  against  the  said  defendant  (who 
claimed  as  devisee  of  the  said  John  Bodkin),  and  prayed  an  account 
on  foot  ef  the  snm  dne  to  the  plaintiff  in  course  of  administration  out 
of  testator's  personal  estate,  and  that  all  other  creditors,  kc,  might  be 
paid  their  demands  thereout,  Sec. ;  And  inasmuch  as  the  bill  relied  on 
tiie  will  of  the  said  J.  Bodkin,  which  made  all  property  devised  to  the 
defendant  subject,  in  the  first  place,  to  the-  payment  of  his  debts ;  and 
inasmuch  as  the  said  P.  O'NeiH  came  in  nnder  the  decree  as  one  of  the 
judgment  creditors  whose  claims  were  so  charged  on  said  lands,  and 
were  so  provided  for  by  said  decree. 


1840. 


O  KGLL7 

V. 
BODKIK. 


Mr.  Smiikf  Q.  C,  and  Mr.  Berwick,  Q.  C,  in  support  of  the  excep- 
tions. 

Mr.  BenHf  Q.  C.,  and  Mr.  James  Blake,  Q.  C,  for  the  report. 


Fn  ivppori  of  the  excep^tmsy  three  points  were  made — Firsts  that 
the  42d  section  of  the  statute  of  the  S  Sc  4  IFI  4,  c  27,  did  not  apply 
to  the  case  of  a  debt  secured  by  a  judgment  in  a  penal  sum,  where 
the  creditor  sought  to  levy  no  more  than  the  sum  really  due,  not 
exceeding  the  amount  of  the  judgment.  Kealy  v.  Bodkin{a)\  Max- 
weli  V.  JHckton  (b) ;  I  Hov.  Supp.  3S0 ;  Oami  v.  Taylor  (c) ;  Kirby  v. 
aShee{d) ;  FtiicA  v.  Earl  of  Winchehea  (e)  ;  Clarke  v.  Seton  (f)  ; 
Skarpe  v.  Earl  of  Scarborouyh  (y) ;  M*  Clure  v.  Dunkin  (h) ;  5  Bytke- 
tooeeTe  Conv.  by  Sweet,  63.  '  Secondly— ^Supposing  that  the  42d  section 
o£the  statute  did  apply  to  the  case  of  a  judgment,  the  trust  in  the  will 
of  John  Bodkin  prevented  its  operation  in  the  present  case.  Fergus  v. 
GoTe(f)\  Hargreaves  v.  MicheU{k)\  Hughes  v.  Wynne  (J);  Ex  parte 
Ross  (m) ;  Suiter  v.  Cavanagk  (n) ;  KMy  v.  Kelly  (o) ;  Philipo  v.  Mun- 
nings(p) ;  Murpky  v.  Steme(q) ;  2  PaweU  by  Jarm.  646-7-8.  Thirdly— 

(a)  Sausse  &  Scully,  211  ;  S.  C.  5  Law  Bee.  2  Ser.  241. 
(b)  1  Law  Bee.  2  Ser.  98.  (c)  3  Mylne  &  Keene,  310. 

(</)  1  Jones,  674 ;  and  see  Sierling  ▼.  ^y»ne,td.  64 ;  TunaiaU  ▼.  Trappe»^  3  Sim.  306-7. 
(e)  1  Peere  "Wms.  278 ;  and  sec  Sugden  on  B»tate%  476 ;  Jterell  r.  Wade,  LI.  &  G. 
temp,  Sug.  252 ;  BarnewmH  t.  Barnevcall^  3  Bidg.  P.  C.  35. 
(fj  6  Vet.  414.  (9)  3  Yes.  567. 

(h)  1  East,  436;  see  Godfrey  t,  fVatavn,  3  Atk.  484. 
(/)  1  Scho.  &  Lef.  108 ;  see  Burke  v.  Jones,  2  Y.  &  6.  2/5. 
{k)  6  Mad.  326 ;  and  see  Rendell  ▼.  Carpenter,  2  Younge  &  Col.  484. 
(/)  1  Turn.  &  Buss.  307 ;  and  see  Jonea  t.  Scott ^  1  Buss.  &  Mylne,  265. 
(in)  2  Glyn.  &  Jam. 46,  830.  (n;  1  Drur.  &  Walsh,  668. 

(o)  6  Law  Bee.  2  Ser.  222.        {p)  2  Mylne  &  Cr.  309.        (9)  1  Drur.  &  Walsh,  236. 
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It  waf  contended  that  the  bill  haring  been  filed  before  die  S  ft  4  Ff  .4^ 
e»  27»  was  paned,  the  caie  did  not  oome  within  the  operation  of  the 
42d  section*  of  that  statote,  which  was  held  not  to  applj  to  aetiont 
or  suits  commenced  before  the  date  of  its  passing;  Paddmi  ▼•  BaribU  (a). 
The  bill,  although  not  filed  expressly  on  behalf  of  creditors  generally, 
was  to  all  intents  and  purposes  a  creditor's  bilL  The  whole  frame  and 
structure  of  the  suit  was  essentially  different  from  that  of  a  mortgage 
suit,  and  the  prayer  was  plainly  that  of  a  creditor's  bilL  It  was  not  a 
mortgage  suit,  otherwise  there  would  have  been  a  prayer  for  payment 
out  of  the  mortgaged  premises,  whereas  the  bill  prayed  an  aoooont  of 
the  testator's  real,  freehold,  and  personal  estate ;  of  all  incnmbrancn 
affecting  the  lands,  fcc  of  which  he  was  seined,  and  a  sale  of  otf  the 
real  and  freehold  estates.  The  omission  of  a  few  formal  words  at  the 
commencement  of  the  bill  could  not  change  the  structure  of  the  suit. 
This  being,  therefore,  a  creditor's  suit,  a  judgment  creditor  proving  his 
debt  under  the  decree  was  entitled  to  the  benefit  of  the  suit  irvm  the 
commencement ;  Siemdak  t.  HankinMm(b);  in  which  case  it  was  held* 
that  in  a  creditor's  bill  eyery  creditor  had  an  inchoate  interest,  and  that 
the  filing  of  the  bill  prerented  the  statute  of  limitations  running  against 
any  of  the  creditors  who  came  in  under  the  decree.  It  was  true,  the 
bill  there  was  stated  to  have  been  filed  on  behalf  of  creditors,  but,  for 
the  reasons  aforesaid,  the  omission  of  such  statement  from  the  bill  in 
this  case  u  immatenaL 

For  the  rqwrL — It  was  contended,  first,  that  a  debt  secured  by 
judgment  was  a  sum  of  money  charged  upon  land  within  the  meaning 
of  the  3  &  4  1^.  4^  c.  27,  s.  42,  restricting  the  recovery  of  intei^t  to  a 
period  of  six  years.  The  judgment  of  the  Master  of  the  Rolls  in  JSeafy 
T.  Bodkuij  it  was  argued,  could  not  be  sustained ;  and  the  cases  of 
Foley  r,  Dumas  (c).  Price  r.  Varneif  (d\  and  Bamewall  v.  Barm- 
wall  (e)f  were  cited.  Secondly.—- It  was  objected  that  it  was  not  open  to 


Ca)  5  Nev.  &  Man.  883 ;  5.  C.  1  H&r.  &  WoU.  477 ;  3  Ad.  &  Ell.  884. 
(h)  I  Sim.  093.  (c)  Smjthe,  78. 

(d)  5  D.  &  B.  618 ;  8.  C.  3  B.  &  C.  738.  (f)  8  Bidg.  P.  C.  35. 


*  The  8  &  4  H^  4,  c.  37,  8.  43,  enacts  "  That  after  the  3l8t  daj  of  Decemher  1833, 
"  no  arrean  of  rent  or  of  interest,  in  respect  of  any  snm  of  monej  charged  upon,  or 
**  payahle  ont  of  any  land  or  rent,  or  in  retnect  ot  any  legacy,  or  any  damages  in 
**  respect  of  such  arrears  of  rent,  or  interest,  shall  he  recovered  by  any  distress,  action, 
"  or  suit,  bnt  within  six  years  neat  after  the  same  respeotiyely  shall  have  beerane  dne, 
''  or  next  after  an  acknowledgment  of  the  same  in  writing,  shall  hare  been  given  to  the 
**  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
"  payable,  or  his  agent ;  provided,  nevertheless,  that  where  any  prior  mortgagee,  or 
''  other  incumbrancer,  shall  have  been  in  possession  of  any  land,  or  in  receipt  of  the 
"  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 
"  person  entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the  same  lend,  the 
"  person  entitled  to  such  subsequent  mortgage  or  incumbrance  may  recover,  in  such 
'<  action  or  suit,  the  arrears  of  interest  which  shall  have  become  due,  during  the  whole 
'*  time  that  such  prior  mortgagee,  or  incumbrancer,  was  in  such  possession  or  receipt 
**  as  aforesaid,  although  such  time  may  have  exceeded  the  said  teim  of  six  yean/' 
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the  party  taking  the  exceptions  to  rely  upon  the  will  of  John  Bodkin, 
M  raising  a  trust  for  the  payment  of  his  debts,  the  will  not  having 
been  put  in  iuue  with  the  Tiew  of  raising  that  question,  either  by  the 
^intiff  in  the  bill  or  the  creditor  in  his  charge*  And  in  the  next 
place,  even  admitting  the  will  to  haTe  been  put  sufficiently  in  issue  for 
the  purpose  of  raising  the  question,  it  was  contended  that  the  trust 
created  by  it  was  not  such  a  trust  as  to  prevent  the  operation  of  the 
sttaute  of  limitations;  King  ▼•  Demimn  (a);  Lord  Sl  John  r.  Bongk-* 
Isfi  (h) ;  Bume  r.  EMnmm  (c).  Thirdly— 4t  was  argued  that  the  present 
was  not  purely  a  judgment  creditor's  bill,  the  bill  having  been  filedjby 
the  assignee  of  a  mortgagee,  who  claimed  an  equitable  interest  in  the 
judgments  only  to  the  amount  of  the  mortgage.  That  the  judgment  of 
the  Vice-Chancellor  in  Siemdah  v*  Hanhinion  (which  was  decided 
before  the  passing  of  the  8  ft  4  IF.  4,  c  27),  rested  mainly  on  the 
eqoitable  jurisdiction  then  possessed  by  a  Court  of  Equity  either  to  give 
effect  to  the  statute  of  limitations  or  not,  as  the  justice  of  each  parti- 
cular case  might  require,  but  that  such  equitable  or  discretionary  power 
Lad  been  >aken  away  by  the  late  statute,  which  applies  to  eqnitable  as 
well  as  to  legal  proceedings.  The  effect  of  the  former  decision  had  been 
done  away  with  by  a  recent  case  decided  since  the  statute,  in  which  it 
was  held,  that  where  a  judgment  creditor  had  allowed  twenty  years  to 
elapse  without  taking  steps  to  recover  his  debt,  he  was  barred  by  the 
stmtate  of  limitations,  notwithstanding  a  suit  had  been  instituted  within 
the  twenty  yean  for  the  benefit  of  the  judgment  crediton  of  his 
debtor ;  Berrington  v.  Bvims  (cf).  That  was  a  stronger  case  than  the 
present,  inasmuch  as  the  bill  was  there  filed  expressly  on  behalf  of  the 
plaioti£F  and  all  other  the  specialty  crediton.  This  was  not  merely  a 
formal  averment,  the  omission  of  which  could  be  dispensed  with  as 
immaterial.  The  omission  of  such  a  statement  or  averment  from  the 
bill  in  this  case  was  of  itself  suffident  to  distinguish  it  from  the  case  of 
SiemdaU  r.  Hankinton.  It  was  impossible  to  say  there  was  any 
privity  between  0*KeIly  the  plaintiff  and  0*Neill  the  judgment  cre- 
ditor, who  came  into  the  office  under  the  decree.  If  the  plaintiff  had 
dismissed  his  bill,  the  second  creditor  could  not  have  relied  on  the  suit 
for  tbe  purpose  of  taking  his  demand  out  of  the  statute  of  limitations ; 
and,  up  to  the  time  of  the  decree,  the  plaintiff  might  have  done  what  he 
pleased  with  the  cause.*  A  creditor  cannot  rely  upon  a  proceeding 
taken  by  another  party ;  he  must  himself  take  some  step  or  proceeding 
within  the  twenty  yean ;  Smith  v.  Creagh  (tf). 


(o)  1  V.  &  B.  960.  {I)  16  Law  Jcmrn.  Cafes  in  Chan.  p.  308. 

(e)  1  Drur.  &  Walsh,  688.  {d)  1  Youngs  &  Col.  434. 

(0  Battj,  384. 

aec.  Haniford  ▼.  Storie^  2  S.  ft  S.  196;  bat  see  the  obeervaCions  of  the  Viee- 
Chancellor  }n  SUrnda/e  \,  HankiMon,  1  Sim.  pp.  3S8^. 
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S^iwrdayf  Febrwary  ISlA. 

WoULPFj'C!.  B. 

This  case  comes  before  the  Court  upon  exoeptiont  to  tbe  ReaMu* 
brancer's  report  findiDg'  six  years'  interest  onl  j  to  be  doe  on  a  jodgmeot 
obtained  in  Trinity  Term  1811.  The  exoeptieoa  have  been  taken  opoo 
the  ground,  that  the  Officer  should  have  allowed  the  entire  intenat  doe 
on  foqt  of  the  judgment^  without  any  referenee  to  the  recent  atatate  of 
limitations,  or  allowing  the  aoMHrnt  to  be  reduced  by  the  opention 
of  that  act.  The  Officer,  however,  oonoeired  that  the  judgmeot 
ought  not  to  bear  interest  beyond  tix  years,  and  that  ail  interest 
beyond  that  period  was  barred  by  the  4i2d  section  of  the  S  4l  4  IF.  4, 
C.27. 

The  bill  in  this  cause  was  filed  on  the  27th  October  1882»byB 
person  of  the  name  of  O'Kelly,  a  judgment  creditor  of  John  Bodkio, 
who  died  in  1831,  having  preWoasIy  devised  his  estates  to  the  defend- 
ant John  Dominidc  Bodkin,  his  son,  subject  to  his  (the  testator's) 
debts.  The  bill  does  not  at  the  commencement  contain  the  nsosl 
formal  statement,  that  it  was  filed  on  behalf  of  the  creditors  in  genecd, 
who  should  come  in  and  contribute  to  the  ezpensea  of  the  auit,  bot  it 
prays  that  an  account  of  the  debts  of  the  testator  shonld  be  taken,  and 
that  all  other  creditors  might  be  paid  in  like  manner  as  the 
A  decree  to  account  was  pronounced  on  the  2Sd  June  1885,  by 
the  usual  accounts  of  the  debts,  &g^  of  John  Bodkin  were  directed ; 
and  it  was  in  pursuance  of  that  decree  that  the  report  waa  made^  to 
which  tbe  exceptions  have  b««Ba  taken.  A  judgment  creditor  tskei 
advantage  of  this  decree — conies  into  the  office*-- proves  his  jndgnMati 
and  claims  to  be  entitled  not  only  to  the  benefit  of  the  decree  toacooont, 
but  also  to  the  benefit  of  the  suit  as  pending  ab  inkio. 

One  ground  upon  which  the  exceptions  were  aifpued  was,  that  a  judg- 
ment debt  did  not  properly  come  within  the  42d  section  of  the  act  of  psr- 
liament,  and  much  ai^ument  has  been  expended  upon  that  question.  The 
Master  of  the  Rolls,  in  the  case  of  Kealy  v.  BtMin  (a),  has  held  that  s 
judgment  does  not  fall  within  that  section,  and  this  Court  is  now  called 
on  to  come  to  a  difierent  conclusion.  However,  it  is  unnecessary  to 
give  any  opinion  upon  the  question,  as  there  is  another  and  differeat 
ground  to  take  this  case  out  of  the  statute  of  limitations,  and  npoo 
which  we  are  unanimous  in  thinking  the  exceptions  ought  to  be  allowed, 
and  the  creditor  declared  entitled  to  the  full  amount  of  the  intereit 
claimed  by  him.  For  my  own  part,  I  am  unwilling  to  express  soy 
opinion  upon  the  construction  of  the  42d  section  of  the  act  in  reference  to 
the  point  in  question,  as  I  have  not  finally  made  up  my  mind  upon  the 
subject,  notwithstanding  the  very  able  manner  in  which  it  has  been  dis< 


(a)    l^aHse  &  Scully,  211 ;  S.  C.  6  Law  Beo.  2  Ser.  341. 
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cassed  on  both  sides*  But  I  am  of  opinion,  and  I  believe  the  rest  of 
the  Court  coneur  with  me,  that  the  creditor  coming  in  under  the  decree 
in  this  cause  was  entitled  to  the  benefit  of  the  suit,  as  futly  and  effec- 
tually as  if  he  were  the  party  who  had  filed  the  bill  in  the  first  instance. 
He  adopted  the  suit — ft  became  his— and  it  is,  therefore,  so  far  as  he 
is  concerned,  to  be  considered  as  having  been  oomrmenced  before  the 
period  to  which*  the  statute  applies,  being  pending  at  the  time  it 
was  passed.  The  authority  of  Siemdale  v*  ffanhinson  (a)  is  that 
which  must  prevail  on  this  point.  That  was  a  very  well  considered 
case,  and  the  result  of  it  is,  that  a  creditor  who  comes  in  during 
the  prepress  of  a  suit,  which  has  been  instituted  by  one  creditor  on 
behalf  of  himself  and  others,  is  to  be  considered  in  the  light  of  a 
plaintiff  in  the  cause,  and.  as  if  the  bill  had  been  filed  in  his  name.  But 
that  case  has  been  met  by  the  mote  recent  decision  of  BerHngton  ▼. 
Evans^  which  came  before  the  present  Chief  Baron  of  the  Conrt  of 
Elxcheqner  in  England.  I  think  it^  however,  impossible  to  look  into 
the  last-mentioned  case,  without  seeing  that,  instead  of  shaking  the 
authority  of  Siemdale  v.  Hankihsony  it  rather  corroborates  it,  and 
that  the  decision  in  Benington  v.  Evans  proceeded  upon  these  special 
grounds,  that  the  creditor  did  not  come  in  until  the  greater  portion 
of  the  fundto  had  been  distributed — and  that  he  came  in  under  cir- 
cumstances which  made  it  necessary  for  hitn  to' state  that  he  was  igiio* 
rant  of  the  existence  of  the  suit,  and  had  not  heard  of  it  until  recently ; 
so  thtft  the  v^ry  grounds  laid  by  him  in  order  to  be  admitted  to  prove 
hia  demand,  excluded  him  from 'the  benefit  of  the  principle  in  Stemd^ie 
▼•  SmMHeon,  The  principle  of  the  latter  decision  is,  that  where  a  bill 
Is  filed  by  one  creditor  on  behalf  of  himself  and  other  creditors,  and  the 
others  come  in  under  the  decree,  it  is  reasonable  to  presume  that  they 
were  lying  by,  seeing  that  there  was  a  suit  in  progress  in  the  course 
of  which  they  would  be  enabled  to  come  in  and  prove  their  demands; 
and  it  would  be  impolitic  to  lay  down  a  role  which  would  make  it 
necessary  for  each  creditor  to  institute  a  separate  suit,  or  commence  a 
separate  action  for  the  recovery  of  his  particular  demand. 

There  exists,  indeed,  this  distinction  between  the  case  of  Siemdale 
T.  Hanhmaon  and  the  present,  that  in  the  latter  the  bill  does  not 
in  terms  profess  to  be  filed  on  behalf  of  creditors ;  but  that  state- 
ment is,  in  my*  mind,  merely  matter  of  form.  If  the  suit  be  so  constructed 
as  to  admit  of  a  creditor  coming  in  under  the  decree  and  proving  his 
demand,  the  want  of  such  an  averment  cannot^  as  it  appears  to  me,  be  suffi- 
cient to  keep  him  out.  I  am  therefore  of  opinion,  upon  the  grounds  I  have 
mentioned,  that  the  Officer  ought  to  have  considered  the  suit  as  pending 
in  the  name  of  the  judgment  creditor  from  the  time  the  bill  was  filed, 
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(a)  1  Sim.  393. 
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and  ooghty  conseqaently,  to  have  allowed  the  greater  amoont  of  interest 
claimed. 

Another  topic  discassed  in  the  argument  was  the  constniction  of 
John  Bodkin's  will,  which,  it  was  contended,  created  a  trust  for  the 
payment  of  his  debts ;  but  upon  that  subject  it  is  unnecessary  for  me 
to  gire  an  opinion,  for  the  same  reasons  which  have  induced  me  to 
refrain  from  expressing  one  upon  the  construction  of  the  act  of  parliament 

The  exceptions  ought,  therefore,  in  my  opinion,  to  be  allowed. 


PiSNNEFATHEK,   B. 

I  concur  in  the  judgment  of  the  Chief  Baron,  and  in  the  groonda 
upon  which  he  has  put  it.  I  think  this  is  to  be  considered  as  the  bill 
of  the  judgment  creditor,  and  as  filed  in  the  year  J  832  ;  in  other  words 
that  he  is  to  have  all  the  benefit  of  the  proceedings  as  effectually  as  if 
the  bill  had  been  filed  by  him  in  1832.  If  that  be  so,  it  follows,  that 
the  bill  having  been  filed,  and  the  suit  instituted,  before  the  passing  of 
the  3  &  4  of  his  late  Majesty,  it  is  not  a  proceeding  falling  within  the 
provisions  of  that  act  of  parliament.  At  law  there  have  been  more 
decisions  than  one  to  that  effect  (a). 

I  think  the  case  of  Stemdak  v.  HankinsoHy  before  Sir  Anthony 
Harte,  to  which  the  Chief  Baron  has  referred,  and  which  was  decided 
in  1827,  upon  very  full  consideration,  is  an  express  authority  on  the 
point.  Here  the  bill  was  filed  in  1832 — the  decree  pronounced  in 
1835— and  a  charge  filed  by  the  judgment  creditor  in  1836.  There 
was  then  no  unnecessary  delay,  nothing  which  could  be  taken  as 
amounting  to  a  waiver  or  abandonment  of  the  proceedings  on  the  part 
of  the  creditor — he  took  advantage  of  those  proceedings  in  regular 
course — ^he  required  no  liberty  from  the  Court  to  do  so ;  but  the  soit 
having  been  instituted  in  a  manner  which  afforded  him  an  opportunity 
of  coming  in,  he  was  at  perfect  liberty  to  take  advantage  of  that  op- 
portunity.— He  did  so,  and,  in  my  opinion,  he  must  now  be  considered  as 
having  himself  instituted  the  suit,  which  must,  consequently,  be  deemed 
and  taken  to  be  his  ab  initio. 

The  decision  of  Sir  Anthony  Harte  in  Siemdaiev.  Hankintom,  does  not, 
in  my  mind,  at  all  conflict  with  that  of  Lord  Lyndhurst  in  BerringUm  v. 
Evans.  In  the  latter  case,  it  is  true,  the  bill  was  filed  expressly  on  behalf  of 
creditors,  but  a  final  decree  had  been  pronounced  before  the  judgment 
creditor  applied  for  liberty  to  prove  his  debt.  By  one  of  the  rules  of  the 
Court  of  Exchequer  in  England,  and  which  to  a  great  extent  we  follow 
h'ere,acreditor  who  applies  to  take  advantage  of  the  proceedings  under  the 
circumstances  mentioned  in  that  case,  is  bound  to  state  his  ignorance  of 
the  existence  of  those  proceedings;  and  accordingly,  the  creditor  applying 
in  that  case  did  state  his  ignorance  of  the  existence  of  the  suit;  but  the 
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Chief  Baron  was  of  opinion  that  he  was  not  entitled  in  regard  to  the 
statute  of  limitations  to  the  benefit  of  proceedings,  of  the  very  existence 
of  whi^h  he  was  overly  ignorant,  and  which  it  might  be  said  he  had 
repudiated  and  disclaimed.  Lord  Lyndhurst  distinguishes  the  case 
before  him  from  that  before  Sir  A.  Harte  in  a  way  in  which  I  entirely 
concur.  There  is,  however,  one  expression  of  his  Lordship  to  which, 
in  particular,  I  wish  to  advert: — He  observes — ^'  The  statute  says  that 
^  such  a  claim  shall  not  be  made  after  twenty  years,  unless  in  the  mean 
"  time  some  part  of  the  money,  either  principal  or  interest  thereon, 
"shall have  been  paid,  or  some  acknowledgment  shall  have  been  given 
^  in  writing.  These  are  the  only  exceptions  mentioned  in  the  act. 
''  Nothing  is  said  of  the  case  of  a  bill  being  filed  by  one  creditor  for  the 
"  benefit  of  the  rest ;  and  I  cannot  engraft  another  exception  on  the  act 
"  of  parliament*'  Now,  we  are  not  engrafting  any  exception  on  the 
act  of  parliament.  It  has  been  ruled,  and  it  cannot  be  contraverted, 
tliat  if  the  bill  be  filed  before  the  passing  of  the  act,  the  act  does  not 
apply.  If^  then,  we  consider  this  as  a  creditor's  bill,  and  as  filed  in 
1832,  we  do  not  engraft  another  exception  on  the  act  of  parliament; 
but  we  say  that  the  bill,  having  been  filed  before  the  passing  of  the 
act,  is,  consequently,  exempted  from  its  operation.  This  is  not  a  new 
exception  falling  within  the  act,  but  a  case  to  which  the  act  does  not 
apply.  I  wish  to  say  so  much  upon  this  part  of  the  case,  because  I 
think  that,  consistently  with  the  meaning  and  principle  of  the  case 
befure  Sir  Anthony  Harte,  it  is  impossible  to  say  that  this  is  engraft- 
ing another  exception  on  the  act  of  parliament. 

Two  other  points  have  been  made  in  the  case.  The  will  of  John 
Bodlcin  has  been  relied  upon  as  creating  a  trust  capable  of  defeating 
the  operation  of  the  statute  of  limitations.  It  is  not  necessary  to  give 
any  opinion  upon  this  question;  but  I  would  observe,  that  circum- 
stanced  as  the  pleadings  are,  and  considering  the  manner  in  which  the 
charge  and  dincharge  have  been  constructed,  it  appears  to  me  that  the 
will  is  not  fonnd  in  such  a  way  as  to  afibrd  the  creditor  the  benefit  of  it. 
Bnl,  as  I  have  said,  it  is  imnecessary  to  give  any  opinion  upon  this  part 
of  the  case,  my  judgment  being  altogether  founded  on  the  reasons 
already  assigned. 

The  last  point  was,  that  upon  the  true  construction  of  the  42d 
section  of  the  3  &  4  ^.  4,  c.  27,  the  jndgment  creditor  was  disentitled 
to  interest  upon  his  judgment  beyond  six  years.  Upon  the  construc- 
tion of  that  section  I  studiously  avoid  giving  any  opinion.  It  has 
already  received  the  judicial  interpretation  of  a  Judge  whose  talents 
entitle  his  opinions  to  the  greatest  respect ;  and  if  we  are  called  on  to 
review  any  decision  of  his,  it  ought  to  be  in  a  case  which  imperatively 
calls  for  it,  and  which  may  not  to  be  decided  upon  other  grounds. 
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Foster,  B. 

Two  qaestions  have  beea  raised  in  this  case ;  the  first  is,  whether  open 
the  trae  constraction  of  the  statute,  3  4e  4  FT.  ^  c  27,  s«  42.,  more 
than  six  years'  interest  can  be  charged  opoo  land  in  respect  to  a  sum  of 
money  secured  by  judgment  ? 

The  second  question  is,  whether  a  judgment  which  has  been  proved 
in  a  suit,  which  suit  was  oommenc^d  l^fore  the  passing  of  that  statute^ 
can  be  affected  by  its  operation  ? 

Upon  the  second  question  the  Barons  are  all  agreed  that  the  act 
does  not  apply  to  a  judgment  so .  circumstancedty  and  tbaW  therefore, 
more  than  six  years'  interest  may  be  recovered  in  the  case  now  before 
the  Court.  The  two  cases  which  have  been  alluded  to  by  my  Brother 
Pennefather  necessarily  lead  us  to  this  conclusion ; — oue  of  them 
deciding  that  a  suit  instituted  before  the  passing  of  this  statote  is  not 
within  its  operation,  and  the  other  establishing  that  a  person  ooming 
in  to  prove  a  judgment  under  a  decree  is  to  be  considered  as  a  quad 
plaintiff  in  a  suit.  The  judgment  creditor  in  the  present  instance  is  JO 
circumstanced,  therefore  his  rights  are  unaffected  by  the  statute.  The 
present  case  may,  therefore,  be  decided  in  reference  solely  to  the  second 
of  the  two  questions  which  have  been  argued  at  the  bar,  and  we  migbt 
in  consequence,  perhaps,  be  excused  for  declining  to  express  any  opioioa 
on  the  other  anc(  far  more  important  question  which  has.  been  argued* 
namely,  whether  more  than  siit  years*  interest  can  be  recovered  out  of 
land  in  respect  of  a  sum  of  money  secured  by  judgment;  but  believing, 
as  I  do,  that  several  reports  remain  suspended  in  our  Chief  Renoem- 
brancer's  office  until  the  views  of  the  Court  upon  this  important  point 
shall  be  ascertained — and  feeling,  as  I  confess  that  I  do,  an  impossibility 
of  agrecMng  with  the  only  judicial  decision  which  as  yet  it  has  received, 
I  feel  it  to  be  my  duty  to  avow  that  such  a  difference  of  opinion  dees 
exist,  and  I  do  so,  if  fur  no  other  purpose,  at  least  in  order  to  suggest 
the  desirability  of  having  the  subject  reconsidered. 

It  appears  to  me  that  the  effect  of  the  42d  ,section  of  the  statute  3  tEjl» 
W.  4,  c.  27,  is  to  prevent  land  from  becoming  charged  with  an  arrear 
of  more  than  six  years'  interest  upon  any  sum  of  money  that  is  secured 
by  judgment — and  that  the  section  was  deliberately  intended  to  have 
that  effect.  One  of  the  principal  objects  of  the  statute  was  Co  relieve  land 
from  being  affected  by  incumbrances  under  certain  circumstances,  under 
which,  were  it  not  for  the  operation  of  that  act,  it  would  have  been 
affected  by  them,  and  to  narrow  the  periods  of  limitation  already  estab- 
lished, and  to  provide  periods  of  limilAtion  where  non0  antecedently 
existed.  With  th^se  views  the  act  appears  to  me  to  have  appropriated 
its  40th  section,  to  de6ne  in  what  cases  land  should  become  exonerated 
by  the  lapse  of  time  from  the  payipent  of  the  principal  of  a  debt,  and 
to  have  appropriated  ll^^tf  42d  section  to. define  in  what  omied  limd  should 
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become  exonerated  from  the  payment  of  interest,  and  that  the  two 
sections  mast  be  viewed  in  connection  with  each  othen  The  words 
of  the  42d  section  are  that  "  no  arrears  of  interest  in  respect  of  any 
**  soft!  of  money  charged  upon  or  payable  oat  of  any  land,  or  any 
'<  damages  in  respect  of  sach  arrears  of  interest  shall  be  recovered  by 
^any  distress,  action  or  salt,  bat  within^six  years  after  the  same  respect- 
**  ively  shall  have  become  dae,  or  hexi  after  an  acknowledgment  of  the 
*<same  in  writing."  As  this  42d  section  thas  relates  to  the  interest  upon 
all  soma  of  money  charged  upon  land^  our  inquiry  must,  therefore,  be, 
whether  a  6um  of  money  secured  by  a  judgment  is  a  sum  of  money 
^charged  upon  land  ? 

It  has  been  said  that  a  judgment  is  not  a  lien  upon  land,  bi^t  an  in- 
cumbrance pending  over  it ;  but,  however  that  may  have  been  before 
this  act  of  parliament,  the  statute  appears  to  me  to  have  expressly 
declared,  that  for  the  purpose  of  the  statute  at  least,  a  judgment  shall 
be  taken  to  be  One  mode  of  charging  a  sum  of  money  upon  land.  This 
is  done  by  the  40th  section,  the  words  of  which  are  as  follows-*-^'  No 
"  action  or  suit,  or  other  proceeding,  shall  be  brought  to  recover  any  sum 
<'of  money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise 
**  barged  upon  or  payable  out  of  any  land  or  rent"  The  expression 
'*  otherwise  charged"  necessarily  implies  that  in  the  view  of  the  act  a 
mortgage  is  one  mode  of  charge,  and  that  a  judgment  is  another  mode 
of  charge  upon  land,  fiat  if  a  judgment^be  one  mode  of  charge  under  the 
40th  section,  then  it  appears  to  me  necessarily  to  follow  under  the  42d 
section,  that  no  more  than  six  years'  interest  can  be  recovered  in  respe<:t 
of  any  sum  of  money  so  charged  by  judgment.  The  manner  in  which 
it  has  been  sought  to  meet  this  view  is,  by  saying  that  no  interest  is 
payable  on  a  judgment,  and  that,  therefore,  it  cannot  be  within  the  42d 
section,  which  it  is  said  can  relate  only  to  securities  on  which  interest 
is  payable.  It  has  indeed  been  laid  down  by  the  high  authority  of  the 
Master  of  the  Rolls  in  the  case  of  Kealy  v.  Bodkin  (a),  that  the  42d 
section  can  apply  only  to  cases  in  which  interest  may,  according  to  the 
contract  of  the  parties  or  the  operation  of  law  become  due,  and  can  be 
scarcelyheld  to  apply  to  a  judgment  on  which  neither  at  law  or  in  equity 
doeji  interest  become  due,  although,  in  certain  cases  Courts  of  Law 
and  Equity  have  enabled  the  creditor  to  recover  compensation  fur  the 
injury  sustained  by  the  vexatious  proceedings  of  his  debtor ; — but  with 
the  roOst  sincere  respect,  I  avow  myself  unable  to  come  to  this  conclu- 
sion. The  42d  section,  wliicli  is  most  carefully  worded,  says  nothing 
of  interest  payable  on  the  security,  but  of  interest  in  respect  of  any 
sam  of  money  charged  upon  land.  There  is  no  question  about  recover- 
ing interest  on  the  security,  but  of  recovering  it  in  respect  of  the  sum 
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charged  upon  the  land ;  and  the  40th  section  appears  to  me  to  have 
declared  that  a  judgment  is  a  mode  of  charging  land ;  and  the  42d 
section  to  have  allowed  that  six  years*  arrears  of  interest  may  be  recoverd 
in  respect  of  any  som  of  money  charged  upon  lands,  and  that  more 
than  six  years'  interest  shall  not  be  recovered. 

NoWy  therefore,  granting  that  a  judgment  is  a  form  of  security 
which,  viewed  in  its  own  nature,  is  not  the  subject-matter  of  interest — 
the  sum  which  is  secured  by  a  judgment  obtained  upon  confession  still, 
unquestionably,  does  bear  interest ;  and  the  only  doubt  in  the  case  is, 
whethert  his  sum  is  to  have  six  years'  interest  or  more  than  six  years*  inte- 
rest ?  No  person  has  thought  of  contending  that  it  is  to  have  no  interest. 
The  framers  of  this  act  appear  to  me  to  have  anticipated  the  very 
argument  by  which  it  is  now  sought  to  defeat  their  intentions,  and  to 
have  used  language  skilfully  and  considerately  in  oider  to  preclude  those 
intentions  from  that  argument — **  No  arrears  of  interest  in  respect  of 
**  any  sum  of  money  charged,"  thereby  getting  rid  of  all  consideration 
as  to  whether  the  secuiity  were  of  a  nature  to  produce  interest  on  its 
own  account,  and  adopting  in  lieu  of  it  the  plain  practical  test  of  whether 
the  security  is  the  means  of  obtaining  interest  in  respect  to  the  sum  of 
money  chatted ; — now,  this  is  exactly  the  office  which  the  judgment 
performs.  It  is  the  means  of  procuring  the  interest  for  the  judgment 
creditor  **  in  respect  of  the  sum  charged ;"  and  this  is  exactly  the  very 
thing  which  the  42d  section  says  shall  not  be  done  except  to  the  extent 
of  an  arrear  of  interest  of  six  yearSk 


Richards,  B. 

If  Stemdale  v.  Hankinson  be  good  law,  I  am  of  opinion  that  the 
principle  of  that  decision  must  govern  the  case  now  under  consideration  ; 
but  the  soundness  of  that  decision  has  been  recognised  and  acted  on  for 
a  considerable  time,  and  I  see  no  reason  to  dissent  from  it.  In  my 
opinion,  therefore,  it  rules  the  pretrent  case.  Two  other  questions  were 
raised  in  the  argument:  one  involving  the  doctrine  of  trusts,  and 
referring  to  the  will  of  John  Bodkin.  I  am  clearly  of  opinion  that  we 
have  not  the  facts  before  us,  nor  the  will  sufficiently  in  issue,  to  justify 
us  in  coming  to  any  conclusion  on  the  subject.  I  therefore  give  no 
opinion  upon  it. 

The  next  question  was  as  to  the  construction  of  the  42d  section  of 
the  late  limitation  act.  Upon  this  question  I  must  also  decline  to  express 
any  opinion  ;  for  although  I  think,  with  my  Brother  Foster,  that  it  is 
very  desirable  that  Judges  should  express  their  opinions  upon  the  con* 
struction  of  new  acts  of  parliament,  and  that  the  true  meaning  of 
such  acts  should  be  ascertained  by  frequent  discussion  ;  I,  on  the  other 
hand,  think  that  we  ought  only  to  express  our  opinions  in  cases  which 
clearly  call  for  such  an  expression  of  opinion,  and  which,  not  being 


HILARY  TERM,  THIRD  VICTORIA.  375 

capable  of  being  decided  upon  oilier  groonds,  may  admit  of  revision  1640. 

by  being  made  the  subject  of  appeal.  It  is  a  question  of  vast  importance, 
and  one  upon  which  I  am  unwilling  to  express  any  opinion,  without 
having  given  it  that  doe  and  deliberate  consideration  which  it  deserves. 
Allow  the  exceptions,  and  declare  the  creditor  entitled  to  the 
sums  stated  in  the  report  for  greater  interest.* 

*  Tbere  was  a  like  rule  on  the  exceptions  of  other  creditors  who  had  excepted  to  the 
report  on  similar  grottods. 


Monday,  February  Sd. 

PRACTICE— APPOINTMENT  OF  NEW  TRUSTEE  UNDER 

1  fF.  4,  c.  60,  8.  22. 

William  Crook  and  others.  Minors,  by    Geokgb    Crook  their    Where  A.  was 
Guardian  and  next  Friend,  Petitioners,  t7.  Tgrence  Inooldsby,  Res-   trustee  and 
pondenu  tn?""**'  ""^  * 

*  will,  upon  a 

petition 

The  petition,  which  was  under  the  1  W.  4,  c.  60,  stated,  that  William  EirreS^Jr 

Crook,  late  of  Silver-hill,  in  the  county  of  Fermanagh,  gentleman,  ^^^er  l  fV.  4, 

deceased,  was  in  his  lifetime  and  at  the  time  of  his  death  seized  and  stating  that 

possessed  of  part   of  the  lands  of  Silver-hill,  situate  in  the  county  of  ^  ^^t^^tJt 

Fermanagh,  under  and  by  virtue  of  a  lease  for  three  lives  with  a  and  shewn  to 

covenant  for  perpetual  renewal.  him  preW^s^y 

That  the  said  William  Crook  departed  this  life  in  the  year  1833,  ^  >^  ^^'^''"'g 

bat  before  his  death,  duly  made  and  published  his  last  will  and  testa-  hy  the  testator 

ment  in  writing  bearing  date  the  23d  day  of  August  1833,  and  ex-  a°d^\hIt*'A*' 

ecoted  by  him  in  the  presence  of  three  credible  subscribing  witnesses,  had  thereupon 

and  that  the  testator  thereby  ordered  his  just  debts  to  be  paid ;  and  therMf^and 

snbject  thereto,  devised  and  bequeathed  the  lands  of  Silver-hill  afore-  consented  to 

wd  to  the  said  George  Crook,  who  was  his  nephew,  and  Terence  trustee  ^hut 

Inflroldsby  who  was  married  to  his  niece,  and  the  survivor  of  them,  ^^^  suhse- 

°  '  '    quently  to  the 

and  the  heirs  and  assigns  of  such  survivor,  together  with  all  his  the  testator's  death 

said  testator's  chattels  and  personal  property,  upon  the  trusts,  and  to  nedtointe^re 

and  for  the  uses  therein  mentioned ;  that  is  to  say,  to  raise  thereout  £50  ^^  ^^  truau  of 

which  testator  bequeathed  to  Mary  Kitson  to  reimburse  and  pay  her  a  Court  made  an 

debt  due  and  owinir  by  him ;  and  in  the   next  place  in   trust,   either   order  for  his  re- 

,  ,  moval,  and  re- 

by  sale  or  otherwise  to  dispose  of,    let,    set,  sell  or  mortgage  said    ferred  it  to  the 

lands  of  Silver-hill ;  and  the  money  arising  from  the  same,  as  the  case  ^r'to^'^'^rove 

might  be,  testator  gave,  devised  and  bequeathed  to  petitioners,  who  were  ^^  ^  proper 

his  grand-children.    Of  his  said  will  testator  appointed  the  said  George  appSntedtrus- 

Crook  and  Terence  Ingoldsby,  executor?.  tee  in  his  place. 
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The  petition  stated  that  William  Crook  died  shortly  lifter  the 
making  of  his  will,  without  altering  or  revoking  the  sapae,  j^d.  that 
thereupon  the  said  George  Crook  proved  the  will  in  the  Diocesan 
Court  of  Clogher,  and  took  upon  himself  the  burden  and  ezecotioo 
thereof;  the  rights  of  the  said  Terence  Ingoldsby  having  been  thereby 
reserved. 

The  petition  farther  stated  that  the  will  was  produced  and  ahewa  to 
the  said  Terence  Ingoldgby  and  read  by  him  previously  to  its  having 
been  execated  by  the  said  William  Crook  in  his  lifetime,  and  that 
thereupon  the  said  Terence  Ingoldsby  approved  thereof,  and  did  not 
make  any  objecticm  whatever  to  act  in  the  premises  as  such  trostee. 

The  petitioners  charged  that  if  Ingoldsby  had  then  made .  any 
objection  to  undertake  the  trusts,  the  testator  wpnld  have  appoioted 
another  trustee  in  his  place.  It  was  further  stated  that  testator's 
chattels  and  personal  property  were  very  inconsiderable,  and  in- 
adequate to  pay  his  just  debts ;  and  that  some  of  his  creditors  having 
lately  become  pressing  for  their  denuinds,  and  having  threaUmed  to  file 
a  creditor's  bill,  the  said  George  Crook  in  order  to  avoid  the  expense 
thereof,  and  for  the  purpose  of  paying  off  said  debts  and  preserring 
the  surplus  fund  that  might  arise  from  the  sale  of  said  lan4%  advertised 
the  same  with  the  knowledge  of  the  said  Ingoldsby,  to  be  sold  by  public 
auction  in  the  town  of  Enniskillen,  on  the  3d  day  of  April  lasU  That 
thereupon  Hugh  Henderson  of  Enniskillen  became  the  purchaser 
thereof  for  the  sum  of  £700,  and  that  the  title  to  the  said  lands  havii^ 
been  investigated  and  approved  of,  the  said  '^erence  Ii^idafay  was 
called  upon  to  execute  the  deed  of  sale  tp  Hen4eriM»n,  the  purchaser, 
but  that  he  declared  he  would  not  execute  any  deed  of  sale  to  the 
purchaser  of  said  lands,  and  would  not  further  interfere  therein,  or 
act  in  the  trusts  of  said  will,  and  that  he  still  persisted  in  sach  refosaL 
That  the  said  Terence  Ingoldsby  having  so  refused  to.  act  in  the  imsta 
of  said  will,  or  to  execute  said  deed,  raised  considerable  embarras' 
ments  as  to  petitioners,  the  creditors'  debts  bearing  interest,  and  the  limd 
to  pay  the  same  not  being  fructifying. 

Petitioners,  therefore,  prayed  that  the  Court  might  remove  the  said 
Terence  Ingoldsby  from  the  trusts  of  said  will,  and  refer  it  to  the 
Chief  or  Second  Remembrancer  to  inquire  and  report  a  fit  and  proper 
person  to  act  in  the  premises  as  trustee  in  his  place. 

The  matter  of  the  petition  (which  was  verified  by  the  affidavit  of  the 
said  George  Crook)  was  moved  by  Mr.  Jamet  SUel  on  the  itk  of 
December  1839,  before  Baron  Richards,  upon  which  oocasion  his 
Lordship  made  an  order  that  the  matter  of  the  petition  should  be  i^pun 
moved  on  the  second  Saturday  in  the  next  term,  a  copy  of  the  petuion 
and  of  the  order  being  served  on  the  respondent  a  fortnight  before  that 
day. 
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Monday  y  February  3A 

Mr.  Shid  on  this  day  agaia  moved  the  matter  of  the  petition,  and 
stated,  that  copies  of  the  petition  and  order  of  the  4th  of  Deeember 
had  been  served  on  the  respondent  personally  on  the  8d  January  last, 
and  that  an  affidavit  of  such  service  had  been  filed. 

The  facts  stated  in  the  petition  are  not  eontraverted  by  the  respon- 
dent, nor  does  he  appear  to  oppose  the  present  application.  The  only 
qoestion  is»  whether  this  is  a  case  within  the  32d  section  of  the  I  fV. 
4^  c  60?  No  case  can  be  found  exactly  simitar;  but  that  which  comes 
nearest  to  this  is  a  case  before  the  present  Master  of  the  Rolls,  In  re 
I^tgg  (a).  It  must  be  admitted,  however,  that  there  is  a  distinction 
between  that  case  and  the  present,  the  one  cited  l>eing  the  case  of  an  heir- 
at-law  of  a  sorviving  trustee  resident  oat  of  the  jurisdiction.  The  Master 
of  the  Rolls,  moreover,  in  another  case  refused  to  ^point  a  new  trostee 
in  the  place  of  a  person  who  it  appeared  had  never  accepted  the  trust 
and  had  refused  to  act ;  SfUehell  v.  Nixon  (d).-»[PBNNBPATBBR,  B.  The 
Master  of  the  Rolls  in  tliat  case  appears  to  have  followed  the  decision 
of  this  Court  in  ao  earlier  case,  in  which  we  held  that  a  person  who  had 
repudiated  the  trust  was  tiot  a  trustee  within  the  meaning  of  the  act.*]— - 
Sat  here  we  say  there  has  been  an  express  acceptance  of  the  trust  by 
one  trustee,  and  at  least  an  acquiescence  or  assent  on  the  part  of  the 
other.  The  minors  will  be  involved  in  certain  mtn  if  it  be  neoesmry  to 
file  a  bill. 


1840. 


CROOK 

V. 

ING0LD8BY. 


WOULFB,  C.  B. 

The  Court  conceives  it  may  accede  to  the  prayer  of  this  petition, 
without  creating  a  conflict  of  authority  between  the  present  and  any 
previous  decision.    Therefore, 

Refer  it  to  the  Chief  or  Second  Remembrancer  to  approve 
of  a  proper  person  to  be  appointed  trustee  of  the  trusts 
in  the  petition  mentioned,  in  the  room  of  the  respondent 
Terence  Jngoldsby ;  and  to  approve  of  a  proper  draft  of  an 
assignment  of  sneh  trusts  to  be  executed  to  the  person  to  be 
so  approved  of  as  trustee  in  the  room  of  said  T.  Ingoldsby. 
And  let  said  T.  Ingoldsby  execute  the  deed  of  assignment  so 
to  be  approved  of;  and,  thereupon,  let  the  said  T.  Ingoldsby  be 
removed  from  being  trustee  of  the  trusts  in  the  petition 
mentioned.f 

(a)  1  Ir.  Eq.  Bep.  374.  (6)  Id.  IM. 

*  See  tn  re  Quinlan  $  fl^ife,  1  Jones,  649 ;  and  In  re  Greene,  3  Law  Reo.  2  Ser.  229. 

t  See  VTeii  y.  HVjf,  4  Law  Bee,  0.  Ser.  160 ;  In  re  Hoasford,  1  Jones,  660 ; 
Johnston  tr,  Jnketelly  5  Law  Rec.,  f  Ser.  201 ;  In  re  Earl  of  JUayOy  3  Law  Bee, 
S  Ser.,  224 ;  S.  C.  1  Lloyd  &  G.  {temp* Plonket),  118.. 


3  D     f 


378  REVENUE  EXCHEQUER. 

Tkuriday,  January  23d. 

PRACTICE— ADMISSION   OF  ATTORNEY— PERIOD  OF 
APPRENTICESHIP^STAMP  DUTY. 

Ex-parte  Wiluam  Sterne. 

As  a  general  Mr.  FitZGiBBON  mo?6d  that  Wiliuun  Sterne  be  admitted  an  attorney. 

wbfc/th^re  On  the  11  th  of  April  1835,  the  applicant  presented  the  usoal  petitioo, 

will  be  no  de-  and  made  the   necessary  affidavit,  preparatory  to  his  being  bonod 

under  "pecnUar  ^pprentioe  to  an  attorney,  and  on  the  same  day  entered  into  the  office  of 

circumstances,  {,19  intended  master,  Mr.  Q.  G.  Smyth.    His  indentores,  however,  were 

computing  the  not  executed  until  the  6th  of  May  following,  on    the  Tth  of  whidi 

FeiJticeshi  *^"   "^°^^  ^^^^  ^®™  ^^^  enrolled. 

to  an  attorney,        Mr,  Fiizffiibon. — After  the  termination  of  the  present  Term,  Mr. 

credit  for^ime    3^>^o  ^^U  have  served  twenty  clear  Terms,  indoding  Kaster  1835. 
elapsed  before    Although  his  indentures  were  not  executed  until  towards  the  dose  of 

the  pavmenf  of  ,    , 

the  stamp  duty    that  Term,  it  is  sworn  that  he  entered  into  the  office  some  days  pre- 
upou   the  m-   yioosly  to  its  commencement,  and  continued  diligently  to  serve  hit 

intended  master  while  his  indentures  were  in  preparation.  The  Law 
Society  has  been  served  with  notice  of  this  application,  but  they  do 
not  oppose  it.    For  the  motion  was  cited  In  re  GBrien  (a). 


Richards,  B. — That  was  a  very  different  case,  as  it  was  understood 
by  the  Court  at  the  time  they  granted  the  application,  that  the  party 
only  got  credit  far  an  intermediate  Term  which  he  had  lost  after  the 
stamp  duty  had  been  paid. 

Pennepathkr,  B. — There  was  a  fatality  in  that  case ;  there  is  none 
in  this.  If  we  were  to  grant  the  present  application,  it  would  come  to 
this — that  provided  the  stamp  duty  be  paid  at  any  time  within  the  Term, 
even  though  it  be  on  the  very  last  day,  that  Term  must  be  reckoned ;  bat 
such  is  not  our  practice,  as  we  do  not  give  credit  for  time  prior  to  the 
payment  of  the  stamp  duty,  unless  it  be  under  very  peculiar  circumstances. 

The  Chief  Baron  and  Baron  Foster  concurred. 

No  rule. 

(a)  1  Ir.  Law  Rep.  480. 


Note. — The  Beportbr  regrets,  that  in  consequence  of  the  space  allowed  to  the 
Exchequer  Beports  having  heen  necessarily  restricted  bj  the  arrangements  made  for 
bringing  this  volame  to  a  close,  he  has  been  obliged  to  omit  some  cases  of  Hilary  Md 
Easter  Terms,  which  were  prepared  for  publication. 
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CHANCERY. 

Thursctc^,  June  18^  and  Friday,  June  Idlh, 

ASSIGNMENT  OF   CHOSE  IN   ACTION— CHAMPERTY-  RIGHT  OF 
ASSIGNEE  TO  INQUIRY  OF  WILFUL  DEFAULT  OF 

EXECUTOR. 

Scully  v.  Dblany. 


en- 


Tms  was  a  re«heannir.— A  qaettion  arose  when  the  cante  was  called    A  party  e 

.       .  m  X .    1.     .  A  titled    to    a 

OD,  as  to  the  nght  to  begin,  and  moiety  of  the 

Mr.  Warren^  Q.  C.»  for  the  plainUfis,  contended  that  when  the  re-   1^^°® ,  ^'   ^ 

,  ^  '  testator  8  per- 

beartng  was  general,  as  in  the  present  case,  the  plaintiiF  was  entitled   sonalpropertyy 
to  begin,  and  cited  Uni^^he  r.  Gih,  (a).  ^JSfSI'-lJ^W. 

that    the    as- 

LoRD  Chancbllor.— Where  the  re-hearing  is  oonfined  to  a  par-   tiued  to  insti- 

ticolar  pointy  the  party  complaining  of  the  decree  in  that  point  onght   ^^.  \X^^^ 

to  beg^n  ;  but  when  the  whole  case  is  to  be  gone  into,  the  case  is  to  be   ecutor  for  an 

considered  as  if  this  was  the  first  hearing,  and  the  plaintiff  has  a  right  to   whaThad^en 

open  the  case.  lost  by  his  wil- 

ful default,  and 
that  such  suit 

Mr.  Pamrfather^  Q.  C.»  for  the  defendant,  admitted  that  Uie  re*  hearing  ^^^^^^.^^^n 
waa  general,  and  of  champerty. 

Mr.  Warreni  for  the  plaintiff,  proceeded  with  his  statement.  The  facts 
of  the  case  are  so  folly  stated  in  Mr.  Baig*$  report  of  the  case  when  at 
hearing  originally,*  that  it  is  nnnecetsary  to  repeat  them  here.  The 
qaestion  principally  discussed  at  the  re-hearing  was,  as  to  the  right  of 
tbe  parties  claiming  under  the  settlement  of  1822,  as  assignees  of 
Francis  O'Ryan  the  elder,  to  have  a  direction  respecting  the  sums  alleged 
to  have  been  lost  by  the  wilful  default  of  the  executor  William  Delany. 

Mr.  Warren^  Q.  C,  Mr.  W.  Brooke,  Q.  C,  Mr.  ffBrien,  and  Mr. 
Z^oughnany  for  the  plaintiffs. 

By  the  setdement  of  1822,  Francis  O'Ryan  the  elder  conveys  his 
moiety  of  the  residuary  estate  of  Bdmond  Scully,  the  testator,  to  the 
tmslees,  and  that  of  course  conveys  all  the  accessaries  to  that  residue. 
The  right  to  the  inquiry  as  to  wilful  default  was  one  which  subsisted 

(a)  S  Mol.  868. 
*  JnU,  105. 
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in  the  settlor  at  the  time  of  the  exeeotion  of  the  deed,  and  the 
signment  of  any  thing  which   neceuarily  carries  with  it  the  right 
to  institute  a  suit  is  not  champerty.     In  Wil^ams  rs  ProAerot  (a), 
an  agreement  between  the  vendor  and  purchaser  of  an  estate,  that 
the  latter  bearing  the  expense  of  certain  saits  which  bad  been  com- 
menced by  the  former  against  an  occupier  for  by-gone  rent,  should 
have  the  rent   so  recovered,   and   also   any  sum   to  be  rccorered 
for  dilapidations,  and  that    the   purchaser  dioald  be  at  liberty  to 
use  the  name  of  the  vendor  in  any  action,  was  held  not  to  be  duun- 
perty.      In  Moore  v.  Creed  (&),  where  the  agreement  between  the 
parties  was  held  to  amount  to  champerty,  there  was  an  agreement 
for  the  division  of  the  snbject-matter  of  a  suit  actually  in  existence,  and 
there  was  nothing  assigned  but  the  subject  of  the  suit,  and  there  was 
besides  a  stipulation  as  to  one  of  tiie  parties  advancing  the 
sums  for  the  carrying  on  of  the  suit.   That  was  undoubtedly  a  d 
of  champerty,  but  diifers  from  the  present  in  most  impoitani  parti- 
coiars ;  there  was  no  suit  in  existenoe  in  the  present  case,  when  tUs 
assignment  had  been  executed,  as  there  was  in  Moore  v.  Creed,  and  it 
did  not  follow  necessarily  from  this  assignment  that  it  wonU  ever 
have  occasioned  a  suit      The  account  between  the  assignee  and  the 
executor  might  have  been  settled  without  the  interpeeitiou  of  a  Cems 
of  £quity.^    The  true  mk  in  such  a  esse  is  thai  lud  down  by  Lord 
Abinger  in  the  case  of  Proeeet  v.  Edmonde  (c),  where  he  draws  the 
distinction  between  the  assignment  of  a  mere  right  to  file  a  bill  in 
equity  (as  in  that  case  for  a  ftand  committed  upon  the  party  assigning) 
and  an  assignment  of  an  interest  actually  vested  in  the  party  aasignti^ 
such  as  an  equity  of  redemption,  or,  as  in  the  present  case,  of  a  share 
of  the  testator's  residuary  estate.     The  foimer  case  iaUa  within  the 
mischief  sought  to  be  guarded  agmnst  by  the  rule  against  dminperty, 
namely,  the  promotion  of  litigation,  while  any  restriction  upon  tmns- 
actions  of  the  latter  class  would  be  an  undue  interferanee  with  the 
rights  of  property.    The  distinction  drawn  by  Sir  J.  Leach,  M.  &,  in 
the  case  of  HarrmgUm  v.  l^mg  (J),— and  his  decision  in  tliat 
affirmed  by  Lord  Brougham  upon  appeal  (e)^ie  betwesu 
ment  of  the  subject-matter  of  a  suit,  the  validity  of  which  he  admits 
and  an  agreement  to  give  a  party  tlie  benefit  of  a  suit  upoa  condilioo 
that  he  prosecutes  it.     The  objection  relied  on  in  that  cue  wa%  that 
the  agreement  amounted  to  maintenance,  but  the  prindple  »  eqnsJIy 
applicable  to  a  esse  like  the  present,  where  the  defence  set  up  is 
champerty. 


(  )  3  To.  &  Jer.  129. 
(c)  1  T.  &  C.  481. 


(« )  3  My,  &  Kee.  099. 


(b)  I  Dr.  &  W.  631. 
(<0  3  Mj.  &  Ke.  690. 
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Mr.  Pennefiahen  Q*  C.,  Mr.  BhuMume,  Q.  C,  and  Mr.  D.  Shrfoek, 
for  the  defendant. 

Oar  principal  groond  of  objection  to  the  decree  is  the  direction  con- 
tained in  it  respecting  wilfnl  default.  In  this  record  the  Conrt  could 
not  giro  sneh  a  direction.  The  plaintiffii  claim  nnder  the  deed  of  1822 
as  assignees  of  Francis  O'Ryan,  and  their  rights  are  to  be  considered 
as  if  Francis,  ennmerating  the  particulars  of  which  the  residue  con- 
nstedy  had  assigned  the  same  specifically.  We  contend  that  the  right 
to  file  this  bill  was  not  assignable.  It  must  be  conceded  for  the  pur- 
poses of  this  ailment,  that  the  defendant  Delany  was  in  default  in  not 
httring  entered  judgment  npon  the  bonds.  The  liability  of  an  executor 
for  wilful  deiknlt  is  not  a  *'  ehoie  in  action  :*'  it  is  not  a  right  growing 
oat  of  any  contract ;  it  arises  merely  from  the  doctrines  of  Courts  of 
Equity  compelling  an  executor  to  make  good  the  loss  occasioned  by  his 
default;  and  the  question  is,  whether  the  right  to  file  a  bill  for  that 
purpose  passes  as  incident  to  the  assignment  of  the  personalty? 
Suppose  a  renewable  leasehold  rested  in  an  executor  who  neglects  to 
renew,  would  the  assignee  of  the  original  lease  have  a  right  to  file  a 
bill  against  the  executor  to  make  good  the  loss  occasioned  by  his  neglect  ? 
None  of  the  cases  cited  on  the  other  side  are  applicable.  JViUiams  t. 
Proiheroe,  was  a  case  of  an  actual  contract  for  the  purchase  of  an  estate, 
and  the  subject-matter  of  the  suit  was  part  of  the  produce  of  the 
estate  so  purchased.  The  case  of  Prosser  t.  Edmonds  is  precisely 
applicable,  and  the  principles  laid  down  by  Lord  Abinger,  we  contend, 
gorem  the  present  case.  The  subject-matter  assigned  here,  namely, 
the  sums  lost  by  the  wilful  default  of  Delany,  could  not  haye  been  made 
arailable  to  the  assignee  except  through  the  medium  of  this  Court.  It 
was  in  fact  an  assignment  of  a  right  to  file  a  bill,  and  comes  within  the 
rule  Iwd  down  by  Lord  Abinger. 

Mr.  ffBrieHy  in  reply.— There  is  one  circumstance  in  this  case  which 
should  induce  the  Court,  if  necessary,  to  look  fayorably  on  the  right 
didmed  by  the  plaintiff,  namely,  that  it  is  a  right  springing  out  of  a 
fiunily  settlement,  for  family  purposes.  In  the  case  of  Moiony  t. 
UEUrange  (a).  Sir  A.  Harte  draws  a  distinction  between  such  a  case 
and  that  of  an  ordinary  conveyance  or  assignment.  In  his  judgment 
in  that  case,  p.  413,  of  Mr.  Beatty^M  Report^  he  says,  speaking  of  a 
case  in  which  relief  had  been  refused  to  a  purchaser  who  sought  to  get 
rid  of  an  incumbrance  subsequent  to  which  he  had  purchased,  **  If  the 
title  of  L'JSairange  in  this  case  had  arisen  from  a  mere  purchase  between 
the  vendor  and  vendee  in  the  usoal  way,  I  should  act  on  the  principle 
of  the  case  I  have  alluded  to ;  but  the  right  springs  out  of  a  family 
settlement  for  family  purposes.     And  I  think  there  is  su£Bcient  privity 


June  1640. 


(it)  1  Best.  406. 
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between  ike  gnuitor  of  the  annoity  and  the  present  poeeeieor,  to  entitle 
him  to  the  assittanoe  of  the  Coart  to  disencumber  the  estate.** 

Lord  Chancbllor. 

As  to  the  point  which  has  been  relied  on  in  the  course  of  tbisre-hearing, 
that  there  b  no  right  in  the  plaintiffs  here  to  recoTerfrom  the  executor 
the  amount  of  the  snms  lost  by  his  wilful  default,  it  appears  to  me  eo  dear, 
upon  the  ordinary  principles  of  a  Court  of  Equity,  that  I  am  afraid  I  hare 
not  been  able  to  understand  the  full  force  of  the  arguments  of  the  defend- 
ant's oonnseL  It  is  not  disputed  that  the  plaintiffs  are  entitled  to  a  generd 
account  of  the  personal  property  of  the  testator  from  the  executor,  but 
their  right  to  any  direction  as  to  wilful  default  is  disputed.  It  b  said 
that  right  rests  merely  in  action  and  b  not  capable  of  being  assigned,  and 
the  argument  would  be  unanswerable  if  the  right  rested  merely  on  the 
assignment  I  agree  that  a  mere  right  to  sue  cannot  be  transferred, 
and  if  that  were  the  case  here,  the  plaintiffs  could  not  succeed  in  obtain- 
ing the  direction  as  to  wilful  default.  But  that  is  not  the  case ;  the  right 
transferred  is  a  right  to  a  proportion  of  the  assets  of  the  testator,  and 
if  that  right  ha^e  been  transferred,  the  right  to  all  inquiries  inddentsl 
to  the  principal  right  goes  along  with  iu  If  the  assignment  were  used 
as  a  mere  pretext  to  coTcr  a  different  purpose,  and  instead  of  being  a 
transfer  of  the  property  were  merely  a  transfer  of  a  right  of  snit  in 
respect  of  that  property,  such  an  assignment  would  be  Toid.  But  in 
erery  case  of  bona  fide  transfer  of  property  (for  I  will  not  confine  it 
to  flunily  settlements  as  in  the  case  before  Sir  Anthony  Harte^  who  no 
doubt  spoke  merely  with  reference  to  the  fiM:ts  of  the  particular  esse 
then  before^  him),  but  in  every  such  case  of  a  bomaJSde  transfer  of 
property,  the  right  to  sue  in  respect  of  that  property  passes  as  in* 
cidental  to  that  transfer.  It  b  every  day's  practice  in  bankruptcy  to 
hare  all  the  bankrupt's  rights  sold ;  and  there  it  is  not  doubted  that  the 
purchaser  can  use  all  remedies  for  enforcing  the  recovery  of  those  rigfacs 
which  were  vested  in  the  bankrupt  and  his  assignee.  As  to  the  other 
points  which  have  been  argued,  I  have  no  difficulty  in  affirming  the 
original  decree  upon  all,  but  at  present  I  shall  say  nothing  as  to  eostt. 
In  general,  re-hearings  are  desirable  both  for  the  suitors  and  for  the 
Court,  and  I  am  not  disposed  to  visit  upon  the  party  seeking  a  re- 
hearing the  costs,  unless  it  has  been  done  for  rexatiou  or  deUy.  I 
shall  therefore  let  the  costs  of  thb  re-hearing  be  costs  in  the  canse. 

Original  decree  affirmed. 
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Mandayy  June  8th,  and  Tuesday,  June  9th. 

POWEK  TO  APPOINT  AMONG  CHILDREN— EFFECT  OF  ADVANCE- 
MENT  BY  PARENT— COVENANT  TO  TRANSFER  FUND  AMOUNT- 
ING TO  ACTUAL  TRANSFER— EXCEPTION  TO  MASTER'S  REPORT 
—EFFECTS  OF  UPON  REHEARING— PRACTICE. 

Bbownlow  9.  Earl  of  Mbatu. 

By  indentareB  of  lease  and  release,  the  latter  bearing  date  the  7th  of  Where  a 

July  1790,  being  the  settlement  executed  previoosly  to  and  in  contem*  ^^^^  ff  f^''*^ 

plation  of  the  marriage  of  Maurice  Bagenal  S(.  Leger  Keatinge  with  the  fand  among 

Ijady  Martha  Brabaaon,  the  estates  of  Keatinge  were  settled  to  the  use  ^ent^Xt^^ 

of  him  for  life,  with  remainder  to  trustees  for  two  terms  of  99  and  500  (iirect,  and  one 

years,  to  secure  a  jointure  for  Lady  Martha,  and  to  raise  portions  for  is  advanced  by 

younger  children,  and  subject  to  the  use  of  the  first  and  other  sons  of  ^®  parent,  out 

the  marriage,  according  to  priority  of  birth,   in  tail  male ;  and  in  a  portion  eqni- 

defiiult  of  issue  male,  to  the  use  of  Keatinge,  the  settlor  in  fee.    The  JhareVhich^^ 

trusts  of  the  term  of  500  years  were  dedared  to  be  to  raise  £6000,  in  '^ch  child 

case  there  should  be  no  issue  male  of  the  marriage  and  two  or  more  taken  in  tBe 

daughters  (events  which  afterwards  took  place),  for  the  portions  of  "^^^^  ^^^9  '^ 

such  daughters,  to  be  divided  among  them  in  such  shares  and  propor-  ment  had  been 

tioDS,  and  to  be  paid  at  such  times  as  the  settlor  Keatinge,  by  any  ^^%  Uia^to 

writing  under  his  hand,  attested  by  two  or  more  credible  witnesses,  or  increase  the 

by  bis  last  will,  attested  by  a  like  number  of  witnesses,  should  appoint,  other  children 

By  the  same  deed  it  was  provided,  that  *'  If  the  said  M.  B.  St.  Leger  »^not  to 

**  Keatinge  should  advance  and  prefer  any  younger  child  or  children,  yanced  child's 

**  daughter  or  daughters,  in  marriage  or  otherwise,  with  a  portion  or  £^\,^^t'  °' 

**  portions  in  his  lifetime,  then  and  in  such  case  such  portion  and  portions  Msets. 

**  should  be  accounted  as  part,  if  less  in  nature  than  the  portion  and  ther^being  en- 

**  portions  thereinbefore  provided  or  intended  to  be  provided  for  such    ^^^  ^  >  "^m 

*  .  •        ,  of  money  on 

*'  younger  child  or  children,  daughter  or  daughters ;  but  if  as  much  or   mortgage,  co- 

^  more  in  value,  then  in  full  of  the  same  portion  or  portions,  unless  he  the  mwriaffe 

**the  said  M.   B.  St.  Leger  Keatinge  should,  by  writing  under  his  of  his  dangh- 

**  hand,  declare  the  contrary.'*     There  was  issue  of  the  marriage  several  tain  specffied  * 

daughters,  but  no  son.  ^h^i?  iL 

In  the  year  1813,  there  being  then  no  probability  of  any  male  issue  transferred  to 

of  the  marriage,  Keatinge  entered  into  a  contract  with  Robert  La-  {hemarri^e^^ 

touche  fur  the  sale  to  him  of  the  estates  comprised  in  the  settlement  of  settlement 

1790,  for  the  price  of  £93,000;  and  in  order  to  protect  the  purchaser  months  after 

Arom  the  effect  of  the  limitations  in  favor  of  issue  male  contained  in    ^''  death,  and 

covenanted  to 
pay  interest  in 
the  mean  time,  such  covenant  was  held  to  amount  to  an  actual  assignment. 

Where  a  party  who  has  had  an  opportunity  of  excepting  to  the  Master's  report,  pre- 
fjents  a  petition  of  re-hearing,  praying  that  the  decree  may  be  reversed,  he  cannot  object 
to  the  oecree  on  the  grounds  appearing  upon  the  report. 
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June   1 840.   the  settlement  of  1790,  it  wis  agreed  that  £7 1»000|  part  of  the  po  rchase- 

money,  should  remain  a  charge  on  the  lands,  bearing  interest ;  and  ac- 
cordingly, by  iudentores  of  lease  and  retease,  the  latter  bearing  date  the 
2d  of  March  1313,  reciting  the  agreement  for  the  pnvchase^  and  that 
it  had  been  agreed  that  £71,000  shonld  remain  a  charge  npon  the  lands, 
and  that  the  residoe  of  the  pnrchase-money,  £22,000,  shonld  be  paid  to 
Keatinge,  to  be  applied  by  him  in  the  payment  of  certain  specified 
incumbrances  affecting  the  lands  agreed  to  be  sold,  which,  when  paid, 
were  to  be  assigned  and  kept  on  foot  in  trnst  for  the  purchaser,  and 
reciting,  that  by  deed  of  same  date  the  lands  had  been  oonTeyed  tq  the 
purchaser — he  by  that  deed  conreyed  them  to  the  Eaii  of  Meath  and 
John  Latouche,  npon  trust,  in  the  erent  of  there  being  issue  male  of 
the  marriage,  to  raise  and  pay  to  the  purchaser  all  sums  of  money 
then  paid  or  thereinafter  to  be  paid  by  the  pnrchaser,  to  or  for  the  use 
of  Keatinge,  or  in  discharge  of  any  ineombranoe  affecting  the  lands; 
and  in  the  event  of  there  being  no  issue  male  on  or  before  the  BMNith 
of  Norember  1820,  or  in  the  event  of  the  death  of  Keatinge  or  Lady 
Martha  before  that,  to  raise  the  sum  of  £71,000,  with  interest. 

Lady  Martha  Keatinge  died  in  the  year  1820,  leering  issne  three 
daughters,  the  only  issue  of  the  marriage,  namely,  Elisabeth,  Sdina  Char* 
lotte,  and  Isabella.  In  the  year  1821  Elisabeth  married  the  defendant 
Claude  Alexander,  and  by  indenture  of  the  14th  of  July  1821,  executed 
on  the  occasion  of  that  marriage,  Keatinge  assigned  £20,000,  part  of  the 
unpaid  purchase-money,  as  a  portion  for  his  daughter,  to  trustees,  for 
her  and  her  husband,  and  the  issue  of  the  marriage ;  such  sum  of 
£20,000,  however,  not  to  be  paid  until  his  death. 

In  the  year  1826,  Selina  Charlotte  married  the  defendant^  the  Hon. 
I>*erdinand  St.  John  ;  and  on  the  occasion  of  that  marriage,  by  inden- 
ture bearing  date  the  7th  of  November  1826,  **\n  order  that  the  snm 
"of  £20,000,  late  Irish  currency,  shonld  be  secured  to  and  vested  in  the 
"  trustees  of  the  marriage  settlement  after  the  decease  of  the  said  M.  B. 
*<  St.  Leger  Keatinge,"  he  covenanted  with  the  trustees  of  the  settlement, 
and  with  the  Hon.  F.  St.  John,  "  That  he  the  said  M.  B.  St  Leger 
'<  Keatinge  should  and  would  direct  and  appoint,  or  otherwise  assare  that 
'^the  said  sum  of  £20,000  Irish,  part  of  his  the  said  M.  Keatinge*s  personal 
**  estate  and  property,  should,  within  three  months  after  his  decease, 
<<  be  transferred  to  and  vested  in  them  the  said  trustees,"  to  be  held  by 
them  upon  the  trusts  of  the  settlement.  Keatinge,  by  his  will  dated 
tlie  5th  of  April  1831,  reciting  the  indenture  of  the  7th  November 
1826,  in  performance  of  liis  covenant  contained  in  said  indenture, 
directed  that  so  much  money  of  the  said  United  Kingdom  as  shonld  be 
equivalent  to  £20,000  Irish,  should  be  paid  out  of  the  money  dne  to 
him  on  the  security  of  the  deed  of  the  2d  March  1813 ;  and  if  that 
should  be  insufficient,  then  out  of  his  residuary  personal  estate,  to  the 
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tnulees  of  the  settlement,  within  three  calendar  months  after  his  decease.  June  i  840. 
He  also  beqaeathed  as  much  money  as  should  be  equivalent  to  £20,000 
Irish,  to  the  plaintifis  Claude  Alexander  and  the  Rev.  Francis  Brown- 
low,  who  were  also  his  executors,  upon  trust,  to  pay  the  interest 
thereof  to  his  daughter  the  defendant  Isabella  Keatinge,  for  her  sepa- 
rate uae^  during  her  life,  and,  after  her  decease,  to  pay  the  interest  to 
any  husband  she  might  marry,  for  his  life ;  and  after  the  decease  of  the 
eurvivor,  upon  certain  tmsts,  for  the  issue  of  any  such  marriage. 

Keatinge  died  in  the  year  1835,  without  having  altered  or  revoked 
his  siud  will,  which  was  proved  by  the  f^intiffs  Claude  Alexander  and 
the  Rev.  F.  Brownlow.  The  assets  of  the  testator  were  insufficient  for 
Uie  payment  of  his  debts  and  of  the  legacies  given  by  his  will,  includ- 
ing the  bequest  of  £20,000  to  the  defendant  Isabella  Keatinge,  and  the 
bill  was  filed  by  the  executors  for  the  administration  of  the  assets. 

The  defendant  Isabella  Keating^,  by  her  answer,  claimed  to  be 
entitled  to  the  £6000  provided  for  the  daughters  of  the  testator  by  the 
settlement  of  1790,  as  her  sisters  had  been  otherwise  provided  for  by 
the  testator. 

On  the  1 0th  of  November  1836,  a  decree  was  pronounced,  referrhig 
it  to  the  Master  to  take  an  account  of  the  real  and  personal  estate  of 
the  testator,  and  of  his  debts,  legacies,  funeral  and  testamentary 
expenses ;  And  also  to  inquire  and  report  the  rights  of  the  respective 
parties  under  the  will  of  the  testator,  and  the  several  deeds  of  the  7th 
July  1790,  2d  March  1813,  14th  July  1821,  and  17th  November  1826, 
and  their  several  priorities. 

The  Master,  by  his  report,  found  that  at  the  death  of  the  testator 
there  was  due  on  foot  of  the  deed  of  2d  of  March  1813,  £41,790.  9s.  3d. 
British,  which  the  testator  by  his  will  specially  beqaeathed  for  the 
purposes  therein  mentioned ;  and  that  the  defendants  Elisabeth  Alex- 
ander and  Selina  Charlotte  St.  John  were  precluded  by  the  provi- 
sions made  for  them  upon  their  marriages,  from  claiming  any  part 
of  the  £6000.  As  to  Isabella  Keatinge,  the  report  contained  a  special 
finding,  that  in  ease  the  Court  should  be  of  opinion  that  she  was 
entitled  only  to  one-third  share  of  the  £6000,  that  there  was  then  due 
to  her  £2123.  Is.  6d.  of  the  present  currency;  and  in  case  the  Court 
should  be  of  opinion  that  she  was  entitled  to  the  entire,  then  that 
there  was  due  to  her  £6389.  4s.  8d.  present  currency  ;  and  submitted 
to  the  Courts  whether,  in  either  case,  she  was  bound  to  elect  between 
the  bequest  in  the  testator's  will  and  the  benefits  provided  for  her  by 
the  settlement  of  1790.  The  report  also  found  that  the  £20,000  Irish, 
which  the  testator  covenanted  to  pay  to  the  trustees  of  Mrs.  St. 
John's  marriage  settlement  was  next  in  priority  after  the  £20,000  due 
on  foot  of  the  deed  of  the  14th  of  July  1821,  which  it  found  to  be  the 
first  charge  on  the  purchase-money  which  remained  unpaid ;  and  that  a 
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June    1840.  judgment  coofessed  by  ibe  testator  to  Benjamin  Bo  wen  Jobnion,  toll* 

citor,  on  whicb  there  waa  due  £592.  7a.  8d.y  waa  chargeable  on  the 
aiaeta  of  the  teslator,  next  in  priority  to  the  aforeaaid  demands 

The  cause  came  on  to  be  heard  on  the  report  and  raerita  on  the  8lh 
and  11th  days  of  June  1838,  when  a  final  decree  waa  pronounced,  by 
which  the  special  point  in  the  Master's  report  vras  rnled  in  fiiror  of  the 
defendant  Isabella  Keatinge ;  and  it  was  declared  that  ahe  waa  entitled 
to  the  entire  sum  provided  for  the  daoghters  by  the  aettlement  of  1790; 
and  she  electing  to  take  it  in  lieu  of  the  provisions  made  for  her  by  the 
will,  the  same  was  directed  to  be  paid  to  her  out  of  the  unpaid  par- 
chase  money  in  the  first  instance:  and  the  other  reported  specialty 
creditors  were  decreed  entitled  to  be  paid  their  respective  demaadi 
reported  due  to  them,  according  to  the  priority  of  their  reapecti  ve  seca- 
rities,  out  of  the  residue  of  said  fund,  and  the  produce  of  the  other  resl 
and  personal  estate  of  the  testator. 

At  the  original  hearing,  no  counsel  appeared  for  Benjamin  Bowen 
Johnson,  as  he  was  at  that  time  nnder  the  impression  that  he  had  a 
lien  for  the  amount  of  his  debt  upon  certain  title-deeds  which  had  beni 
deposited  with  him  as  the  solicitor  of  the  testator.  On  the  3d  of  Feb« 
ruary  18i0,  however,  he  was  served  with  a  notice  of  motion  to  briag 
in  the  deeds ;  and  upon  that  motion,  the  Maater  of  the  Rolls  decided, 
that  he,  by  taking  from  the  testator  the  bond  upon  which  the  judgment 
had  been  entered,  had  waived  his  lien  for  costs.*  The  assets  of  the 
the  testator  proved  to  be  insufficient  for  the  payment  of  the  debt 
reported  prior  to  Johnson's  ;  and  he  presented  a  petition  of  re-hearing, 
complaining  of  the  decree  as  erroneous,  in  declaring  Isabella  Keatinge 
entitled  to  the  entire  of  the  £6000  (  and  also  in  dedaring  that  the 
£20y000  Irish,  reported  due  to  the  trustees  of  Mrs.  8t.  John's  marriage 
settlement  should  be  paid  in  priority  to  the  petitioner  s  demand. 


Mr.  Blacklntmef  Q«  C,  Mr.  Warren,  Q.  C,  and  Mr.  Haritiinmgt 
Robinson^  for  the  petitioner. 

The  e£Fect  of  the  advancement  by  the  testator  of  his  daoghters  Eliss- 
both  and  Selina,  waa  to  make  him  a  purchaser  of  their  shares  of  tbe 
£6000,  which  therefore  constitute  part  of  his  assets.  In  PiU  v.  Jack' 
son  (a)»  a  sum  of  £20,000  directed  to  be  laid  out  in  land,  had  beea 
settled  upon  marriage  to  the  use  of  the  husband  for  li^s ;  remainder  to 
the  wife  for  life,  remainder  in  deiaolt  of  appointment  by  either  husband 
or  wife,  among  the  children  equally.    There  were  issue  of  the  marriage 


(a)  SBro.  Ch.Ca8.ftl. 

•  See   the  case  of  Br'owrJow   v.  Keatinge ^  ante,  n.  243,   where  this  motion  '» 
reported* 
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several  children,  irho  al]  died  under  age,  with  the  exception  of  Mary,  who  June  1 840. 
married  the  defendant  Smith,  and  Anne,  who  married  Lord  Camelfdrd. 
The  httsband  by  his  will  apiuiinted  the  fund  equally  between  the  two 
daoghcers,  and  gave  £30,000  as  a  legacy  to  his  daughter  Anne.  Upon  the 
marriage  of  Anne  subsequently  with  Lord  Camdford,  he  gave  her  a  por- 
tion of  £4^,000,  and  by  a  codicil  reciting  the  will,  the  marriage  of  Anne, 
and  the  payment  of  the  portion,  he  revoked  the  legacy  of  £40,000  given 
to  her ;  and  the  fourth  question  in  the  case  was,  whether  the  codicil  was  a 
revocation  of  the  £10,003  as  well  as  of  the  £30,000 ;  and  it  was  conceded 
by  the  counsel  for  Lord  and  Lady  Camelford,  that  the  revocation  extended 
to  the  £10,000,  as  the  husband  had  become  a  purchaser  of  that  moiety 
by  the  fortune  given  to  Lady  Camelford.  The  same  case  came  before 
Lord  Rosslynn,  ander  the  name  of  Smith  v.  Lord  Camelford  (a) ;  and 
he,  in  his  judgment  in  that  case  (6),  recognizes  the  doctrine  of  Lord 
Kenyon,  holding  that  the  advancement  by  the  father  was  a  purchase 
of  all  that  Lady  Camelford  could  claim  absolutely,  in  default  of 
appointment.  For  the  purposes  of  the  petitioner  here,  it  is  immaterial 
whether  the  father  was  entitled  as  a  purchaser,  or  whether  the  fund  is 
discharged  from  the  claims  of  the  children ;  in  either  case  the  fund 
would  form  part  of  his  general  assets.  It  is  true  that  the  case  of 
Folkes  V.  Western  (c),  is  opposed  to  the  doctrine  here  contended  for. 
In  that  case  a  sum  of  £8000  had  been  provided  for  the  daughters  of  the 
marriage,  to  be  divided  among  them  as  the  husband  and  wife  should 
jointly  appoint,  and  in  default  of  appointment,  as  the  survivor  should 
appoint ;  and  it  was  declared  that  if  the  husband  should  in  his  lifetime 
advance  any  portion  for  any  daughter  in  marriage,  unless  he  should  in 
writing  declare  it  not  to  be  for  or  towards  her  portion,  such  daughter 
should,  after  the  decease  of  the  survivor  of  the  husband  and  wife,  have 
only  so  much  as  with  the  portion  advanced  would  make  up  the  portion 
provided  for  her  hy  the  articles.  There  were  issue  of  the  marriage 
two  daughters  Elizabeth  and  Frances  ;  and  on  the  marriage  of  Elizabeth 
a  sum  of  £10,()00  was  covenanted  to  be  paid,  which  it  was  declared 
should  be  deemed  a  satisfaction  of  all  such  claims  asi  she  had  or  was 
entitled  to  out  of  the  £8000  secured  by  the  settlement :  and  it  was  held 
by  Sir  W.  Grant,  M.  R.,  that  the  e£Fect  of  the  advancement  of  the  one 
daughter  was  to  increase  the  share  of  the  other,  and  that  it  was  not  a 
purchase  by  the  father.  But  that  decision  of  Sir  W.  Grant  wa^  opposed 
to  the  doctrine  both  of  Lord  Kenyon  and  Lord  Rosslynn;  and  in  his 
judgment  he  proceeds  upon  the  ground  that  the  interest  of  the  daughter 
advanced  was  merely  contingent,  and  that  no  intention  was  declared 
that  the  father  should  become  a  purchaser  of  Mrs.  Lloyd's  share. 


(rt)2  VeB.jun.  698. 


{b)  lb.  713. 


(c)  8  Ves.  456. 
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June  1840.  [Lord  Chancbllor. — Sir  W.  Grant  probably  decided  the  case  opon 
the  groond  of  intention,  and  in  ascertaining  that  intention  it  was  a 
material  circnmstanoe  that  the  share  of  the  fdnd  which  was  to  go  to  the 
daoghters  was  unascertained ;  for  it  is  much  more  improbable  that  the 
parties  should  enter  into  a  contract  respecting  an  onascertained  sun, 
than  if  the  sum  had  been  ascertained.] 

It  is  npon  that  groond  that  Sir  John  Leach  rests  Sir  Wm.  Grant's 
decision,  when  commenting  npon  it  in  the  case  of  Nod  ▼.  Lard  Wal- 
singkam  (a).    So  far  as  the  decision  in  FMes  t.  Weatem  rests  apoo 
any  other  g^ond,  it  is  opposed  to  the  decision  in  Nod  r.  IVaUmffkaau 
In  the  latter  case,  by  the  terms  of  the  settlement  under  which  the 
portions  had  been  provided  for  the  children,  it  was  stipulated  that  any 
advance  made  by  the  father  in  his  lifetime  was  to  be  taken  in  satisfaction 
of  the  portion  provided  by  the  settlement,  unless  the  father  should 
declare  the  contrary ;  and  Sir  J.  Leach  held  the  true  construction  of  that 
provision  to  be,  that  if  the  father  made  an  advance  to  an  object  of  the 
settlement,  without  any  dedaration  of  intention  in  respect  to  it,  the 
advance  operated  to  the  exoneration  of  the  estate  charged  with  the 
portion,  but  that  the  father  was  at  liberty  to  declare,  that  notwithstandiog 
the  child  was  to  receive  its  full  portion,  or  was  at  liberty  to  consider 
himself  pro  UaUo  as  a  purchaser  of  the  portion.     It  is  admitted  here, 
that  there  is  an  absence  of  intention  as  to  any  purchase  of  the  shares 
of  the  daughters  advanced.     The  intention  of  the  testator  was  to  make 
an  equal  provision  for  Isabella  with  that  already  made  for  her  sisters; 
but  that  makes  for  us,  for  this  provbion  which  he  makes  for  her  is 
£20,000,  and  not  £14,000,  as  it  ought  to  have  been  if  he  intended  that 
she  should  have  the  £6000  provided  by  the  settlement.     We  do  not 
require  any  declaration  of  intention,  because  the  renuunder  in  fee,  in  the 
events  which  have  happened,  vested  in  the  testator.     The  Court  ought 
not  to  presume  that  the  testator  intended  to  give  his  daughter  three 
times  the  sum  provided  for  her  by  the  settlement,  but  rather  that  he 
intended  to  make  it  part  of  the  fund  for  payment  of  his  creditors.    As 
to  the  second  question,  we  have  at  least  a  right  to  stand  in  equal  rank 
with  the  trustees  under  the  settlement  of  1826.    It  is  true  that  in  this 
Court  a  covenant  has  been  frequently  held  to  create  a  lien  upou  the 
subject  of  the  covenant,  but  in  all  those  cases  the  subject-matter  of  the 
covenant  had  been  ascertained  at  the  time  when  it  was  entered  iatob 
In  the  case  of  lA/ster  v.  Burroughs  (6),  a  general  covenant  was  held 
to  create  a  lien  on  after  acquired  real  estate ;  but  that  differs  from  the 
present  in  this  most  important  particular,  that  the  covenant  here  ex- 
tends to  general  personal  estates,  and  would  be  satisfied  by  any  other 


(a)  2  Sim.  &  Stu.  99. 


(6)  1  D.  &  W.  149. 
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means  than  Ibe  transfer  of  Uiis  parlicolar  fond.   The  deed  of  1821  con-    June  1840. 

tains  an  express  grant,  and  not  a  mere  coTenant,  and  yonr  Lordship's 

judgment  in  Lytier  v.  Burroughs  (a)  rested  principally  upon  there  being 

express  wordi  of  charge  in  the  deed,  which  was  held  to  create  the  lien. 

The  deed  of  1826  contains  a  mere  oorenant.    The  diflFerence  between 

the  two  deeds  in  that  respect  shews  a  different  intention  on  the  part  of 

the  settlor.     It  is  true  the  Master's  report,  which  has  not  been  excepted 

to,  in  consequence  of  the  petitioner's  belief  in  the  existence  of  his  lien, 

finds  this  to  be  the  first  charge  on  the  fund  after  the  deed  of  1821. 

Bot  we  are  now  as  if  at  an  original  hearing  without  an  exception ;  and 

where  error  appears  on  the  fiice  of  the  report  no  exception  is  necessary ; 

Adams  t.  ClanUm  (b) ;  Brodie  v.  Barry  (e). 


Mr.  Smiik,  Q.  C,  Mr.  CcUins^  Q.  C,  and  Mr.  Robert  George  Moore^ 
for  the  defendant  Isabella  Keatinge. 

The  general  proposition  which  we  contend  for  is,  that  if  the  provision 
made  for  the  children  in  the  parents'  lifetime  is  equal  to  the  share  which 
they  would  take  in  default  of  appointment,  the  advance  is  prima  facie, 
to  be  taken  as  au  exoneration  of  the  fund,  without  any  declaration  of 
intention  on  the  part  of  the  parent ;  and  that  it  requires  a  declaration  of 
intention  to  the  contrary  to  deprive  it  of  that  effect.  Mere  absence 
of  intention  is  not  sufficient  to  make  the  advanced  child's  share  of  the 
fund  part  of  the  general  assets  of  the  testator.  In  PiU  w.  Jackson  (d), 
the  point  was  not  made  the  subject  of  discussion.  In  Folkes  v. 
Western (e)y  there  was  no  declared  intention  one  way  or  the  other;  and 
the  effect  of  Sir  W.  Grant's  decision  in  that  case  is,  that  if  any  one 
of  the  objects  of  the  power  were  removed  by  advancement,  it  is  the 
same  as  if  that  object  had  been  removed  by  death.  Before  the  decision 
in  Noel  v.  Walsinghnm  (f)y  Folkes  v.  Western  had  been  made  the  sub« 
jeet  of  discussion  by  Sir  ES.  Sugden  in  his  work  on  Powers  (g)»  He 
disapproved  of  Sir  W,  Grant's  decision,  and  although  he  argued  in 
support  of  his  own  view  in  Noel  v.  Walsingkam,  he  failed  in  convincing 
Sir  J.  Leach,  who  expressly  says  in  his  judgment  in  the  latter  case— 
**  That  he  does  riot  agree  with  the  proposition,  that  there  is  error  in  the 
** decree  in  Folkes  v.  Western"  The  settlement  in  Noel  v.  Walsingkam 
was  toOdem  verbis  with  the  settlement  in  the  present  case.  The  principle 
both  of  Sir  W.  Grant  and  of  Sir  J.  Leach  is,  that  in  the  absence  of  inten- 
tion the  advance  is  to  be  taken  as  made  for  the  benefit  of  the  other  chil* 
dren.  Neither  in  the  settlement  of  1821,  nor  in  that  of  1826,  is  there 
any  thing  to  shew  an  intentibn  on  the  part  of  the  father  to  become  the 


ia)  ifnli. 

(6)6Tefl.326. 

(c)  1  Jac.&  Wal  471. 

(d)  AnU. 

(r)  Ante, 

(f)  Ante. 

(g)  2  Sag.  Powers,  226. 
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Junt  1840.  purchaser  of  any  part  of  the  fond,  or  \j(^  do  any  thing  hot  exonerate  it. 
There  it  the  same  absence  of  intention  in  his  will,  and  it'  lies  upon 
creditors  claiming  this  fond  as  part  of  the  assets  of  the  testator,  to  shew 
some  declaration  of  intention.  In  transactions  of  this  nature  three 
questions  may  be  raised — ^first,  whether  it  was  the  intention  of  the 
settlor  to  make  the  advanced  child's  share  part  of  his  personalty  ? — 
Second,  whether  the  effect  was  to  give  the  rest  of  the  fnnd  to  the  other 
objects  ?•— Third,  whether  the  estate  is  exonerated  ?  Now  here  the 
testator  coold  not  intend  to  exonerate  the  estate,  which  was  then  the 
property  of  Latoache.  The  power  mast  be  exhausted  among  the 
objects  of  it :  that  is  the  doctrine  laid  down  by  Lord  Rosslyn  in  his 
jodgment  in  Smiih  v.  Lord  Camdford  (a),  and  acted  npon  by  yonr 
Lordship  in  the  case  of  Hynu  v.  RedingUm  (6). 


Mr.  Serjeant  Moore^  and  Mr.  Berwick^  Q.  C,  for  the  defendants,  the 
Honorable  Ferdinard  St.  John,  and  Selina  his  wife. 

The  Master  s  Report  finds  that  we  stand  next  in  priority  to  the  deed 
of  1821 ;  and  it  is  not  open  to  the  petitioner  noir  to  quarrel  with 
that  finding — his^  petition  prays  that  the  decree  may  be  reversed,  and 
not  tliat  the  report  may  be  varied ;  bnt  even  if  it  were,  the  Master's 
finding  is  perfectly  correct.  The  deed  of  1826  recites  the  intention  to 
transfer  £20,000,  part  of  the  personal  estate  and  property  of  Keatingp, 
to  the  trustees  within  three  months  after  his  death  ;  and  to  pay  interest 
to  the  trustees  until  the  money  was  to  come  into  possession  ;  and  then 
*'  to  the  intent  that  the  said  sum  of  £20,000  should  be  secured  to  the 
trustees ;"  Keatinge  covenants  with  them  that  the  same  shall  be  trans- 
ferred within  three  months  after  his  death.  The  trusts  of  the  fand 
are  in  strict  settlement  with  an  oltimate  trust  for  the  next  of  kin  of 
Selina;  and  the  deed  contains  the  usual  provision  that  when  the  secnrities 
upon  which  the  said  sum  of  £20,000  shall  be  invested  shall  be  paid  off, 
that  the  trustees  shall  invest  it  in  other  securities.  The  Earl  of  Mealh, 
who  was  one  of  the  trustees  of  that  deed,  was  also  a  trustee  of  the 
mortgage  money  under  the  deed  of  1813.  All  the  authorities  upon 
this  subject  are  collected  in  the  case  of  Lytter  v.  Burrovghs  (r) ;  and  the 
old  decisions  will  be  found  in  the  case  of  Townsend  v.  Windham  (</), 
where  it  was  held  by  Lord  llardwicke  that  a  covenant  may  amount  in 
equity  to  an  assignment  of  personal  property. 

Mr.  PennefatheTf  Q.  C,  Mr.  Scotit  Q.  C,  and  Mr.  Baitkinit,  for  the 
plaintifis,  the  executors  of  Keatinge. 


Mr.  B.  Robinson,  in  reply. 

(a)  2  Ves.jun.  713. 
(/•)  Ante, 


(A)  LI.  &  G.  ttmy  Ph*let,  81 
('0  2  Ves.  jun.  1. 
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The  Lord  Chancellor.  June  1840. 

There  are  two  di^tinet  qaestions  In  this  caase,  which  have  been  made 
the  subject  of  disctusion— one,  whether  the  covenant  on  the  part  of 
Colfioel  Keatinge  in  the  deed  of  1826  to  transfer  £20,000  to  the  trustees 
of  that  deed,  amounted  to  an  actual  assignment  of  so  much  of  the  money 
raauuning  due  on  foot  of  the  deed  of  181 3-— and  the  other,  whether 
the  eifect  of  the  advancement  of  the  two  married  daughters  is  to  ex- 
onerate the  fund  provided  by  the  settlement  of  1790  from  their  claiinii, 
and  render  the  entire  of  it  available  for  the  daughter  who  has  not  been 
otherwise  provided  fur ;  or  whether  the  effect  of  those  advancements 
was  not  to  constitute  two-thirds  of  that  fund,  part  of  the  assets  of 
the  testator,  and  thereby  subject  it  to  the  payment  of  the  debt  doe 
to  the  petitioner.  With  respect  to  the  first  of  those  questions,  1  do 
not  think  it  is  now  open  to  the  petitioner,  who  proved  his  debt  in 
the  oSce,  and  had  an  opportunity  of  excepting  to  the  Master's  report, 
had  he  chosen  to  avail  himself  of  it.  But  even  if  it  were,  I  am  strongly 
disposed  to  think  that  this  covenant  amounts  to  an  actual  assignment 
<yf  the  particular  fund  in  question.  In  this  respect,  the  passage  from 
tho  testator's  will  is  important  as  shewing  his  intention,  and  he  had  a 
right  to  say  by  his  will,  that  as  I  have  by  deed  covenanted  to  do  a 
particular  thing,  1  do  hereby  do  it.  With  respect  to  the  other  question, 
I  shall  look  into  the  authorities  before  I  decide  it 

Thursday,  Jufte  25th. 

Lord  Chanoellok. 

This  is  a  re-hearing  by  Mr.  Johnson,  a  bond  creditor  of  the  testator; 
and  two  questions  are  raised  for  the  consideration  of  the  Court ;  the 
firet,  whether  the  defendant  Isabella  Keatinge,  in  the  events  that  have 
happened,  is  to  be  considered  as  entitled  to  the  entire  of  a  sum  of  £6000 
(charged  for  younger  children  on  the  marriage  of  her  father  Colonel 
Keatinge),  or  only  to  £2000;  and  the  second,  whether  the  petitioner  is 
not,  at  least,  entitled  to  be  paid,  /wrt  ;mimii  with  Mrs.  8t  John,  or  the 
trustees  of  her  settlement  of  the  7th  November  1826.  With  respect 
to  this  second  question,  I  have  already  expressed  my  opinion,  and  have 
seen  no  reason  to  alter  it.  Mr.  Johnson  never  set  up  his  claims  in 
the  oflBce,  nor  made  any  objection  to  the  report,  and  therefore  could  not, 
at  the  former  hearing,  have  taken  any  exceptions  to  it.  If  he  had  in* 
tended  to  set  up  these  claims,  he  should  have  made  them  in  the  office. 
It  is  true,  that  now,  on  tfie  re-hearing  every  thing  is  open  to  him  which 
would  have  been  so  at  the  former  hearing ;  but  this  would  not  have 
been  open  to  him.  It  is  said  that  if  the  right  is  clear,  on  the  facts 
found  in  the  report,  the  Court  will  act  upon  it,  without  any  exception 
baving  been  taken.  1  hat  might  be  su,  if  the  right  would  necessa- 
rily follow;  but   not  so   if  the  right   would  have  been  liable  to  be 
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June  1840.  encountered  in  the  office  by  evidence,  if  it  had  been  there  daimed. 
Here  one  of  the  qaeetlons  is  upon  the  intention  of  Colonel  Keatinge  ia 
paying  oflp  the  shares  of  Mrs.  Alexander  and  Mrs:  8t  John :  that  might 
have  been  established  by  written  or  parol  evidence.  I  cannot,  there- 
fore, hold  that  the  petitioner  is  now  at  liberty  to  raise  either  of  those 
questions ;  but  even  if  he  were,  I  consider  the  first  question  which  has 
been  raised  untenable.  I  have  been  called  on  to  reject  the  case  of 
Folkee  V.  Wettem  which,  in  my  opinion,  is  directly  to  the  point.  It 
was  there  decided,  that  where  the  amount  of  the  child's  share  was  un- 
ascertained, the  whole  fund  should  go  to  the  unprovided  object  of  the 
power.  It  is  said,  that  this  decision  of  Sir  W.  Grant  was  mistaken, 
and  that  it  has  been  overruled  by  a  subsequent  case  of  Nod  v.  Lord 
WaUinghamy  which  has  been  qnoted  for  the  purpose.  But  so  far 
from  being  overruled  by  that  case,  its  authority  was  there  expressly 
acknowledged  by  Sir  John  Leach,  and  to  me  that  decisioo  appears 
perfectly  correct.  It  is  founded  partly  on  analogy  to  cases  on  the 
custom  of  London.  I  have  looked  into  those  eases,  and  think  that 
there  exists  a  strong  analogy,  and  no  answer  is  given  to  the  argument 
of  Sir  W.  Grant  founded  upon  it,  except  that  the  custom  is  an  un- 
reasonable one.  It  has  been  aigued  that  inasmuch  as  the  portion  is  to 
be  considered  as  vested,  though  liable  to  be  divested,  therefore,  Sir  W. 
Grant  was  not  warranted  in  considering  it  as  unascertained ;  this  seems 
fonnded'on  a  mistake^  for  being  vested  is  one  thing,  and  being  ascertained 
is  another ;  a  portion  of  £1000,  the  right  to  which  is  vested,  but  which 
is  liable  to  be  reduced  to  any  sum  not  illusory,  is  just  as  unascertained 
as  if  it  were  entirely  contingent. 

I  should,  therefore,  if  the  point  were  open,  require  much  strcmger 
arguments  than  I  have  heard  at  the  bar,  or  read  in  any  of  the  anthoritiei 
referred  to,  before  I  refuse  to  accede  to  the  doctrine  of  Sir  W.  Grant 
in  FoUuM  V.  FFeflem— as  I  have  before  said,  in  my  opinion,  the  point  if 
not  open  to  the  petitioner.  But  as  the  petitioner  was  mided  by  lop- 
posing  he  had  a  lien  on  the  title  deeds  as  a  security  for  his  dmm,  I  shall 

give  no  costs  against  him. 

Original  decree  affirmed  in  all  respects. 
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Cummins  v.  Adams. 


Thb  biU  in  this  case  was  filed  in  1836,  by  Cnmmins  and  wife,  to  raise  a  y^^^^  ^  ^  ^ 

charge  of  £800.  It  stated  an  indenture  of  Jnne  1816,  which  recited,  that  fendant  seekA 

Wm.  Home  deceased,  was  in  his  lifetime  seised  of  and  entitled  to  soTeral  ^^^^Vof  the 

interests  and  estates  in  certain  lands  therein  mentioned  ;  and  beinff  so  3  &  4  ir.  4,  e. 

27  8    43  (sta* 

iMied  open  the  23d  of  September  1799,  made  his  will,  whereby,  tote  of  limita- 

amongst  other  things,  he  devised  his  estates  to  his  three  nephews,  Wil-  ^^'^^  ^^ 

lism,  John,  and  Jonathan  Home,  as  tenants  in  common,  who  became  pos«  ral  rely  upon  it 

Msied  thereof;  that  they  afterwards  agreed  between  themselves  to  giro  ^san^u^^^ 
£500  to  their  sister  Catherine  (the  plaintiff  )  as  a  provision  for  hnr,  and       But  where  a 

that  accordingly  a  partition  was  agreed  to.  The  indenture  then  witnessed,  (the  moi^gee 

that  in  pursuance  of  said  agreement,  all  the  said  lands  were  conveyed  to  ^,  ^^®  ^^^^ 

John  Baylor,  a  trustee ;  as  to  one  portion  of  the  said  lands,  to  the  use  of  the  charge,  to 

the  said  William  Home,  his  heirs,  &c,  subject  to  £200,  part  of  said  sum  bnr^'mJd)! 

of  £500;  and  as  to  a  certain  other  portion  of  said  lands,  to  the  use  of  omitted  to  rely 

the  said  Jonathan  Home,  his  heirs,  &c.,  subject  to  £300,  the  residue  of  tote  expressly, 

the  said  sum  of  £500;  and  also  subject  to  an  annuity  of  £18  to  the  use  ^^(^euied  the 

•'  '  existence    of 

of  the  said  Catherine,  until  she  should  attain  her  age  of  twenty -one,  or  the  debt  in  his 

be  married,  for  her  support  and  maintenance :  and  the  said  Jonathan  (^,^g^^^  '^^ 

did  thereby  covenant  to  pay  the  said  sum  of  £18,  the  interest  of  the  considered  to 

said  sum  of  £300,  until  her  age  of  twenty-one  or  marriage ;  and  he  did  gtantiaUy  to  a 

thereby  charge  and  encumber  all  his  portion  of  the  said  lands  with  the  ^liance  upon 

payment  of  said  £300 ;  and  covenanted,'  that  if  said  sum  was  unpaid  Court  would 

after  the  expiration  of  four  years  nextafker  said  Catherine  should  attain  ^  ^^of"^the 

benefit  of  the 
statute ;  but  holding  that  the  qnestion  upon  the  bar  of  the  statute  was  for  the  Court,  and 
not  for  the  Officer,  the  plaintiff,  under  the  circumstances,  was  allowed  to  make  out  any  case 
lie  was  able  before  the  Officer,  to  bring  his  claim  within  either  of  the  exceptions  in  the  act, 
and  the  Officer  was  directed  to  report  specially  thereon* 


t  The  3  &  4  rr.  4,  c.  27,  s.  42,  em 
"  That  after  the  31st  of  December 


enacts — 
1833, 
"  no  arrears  of  rent,  or  of  interest  in  res- 
'*  pect  of  any  sum  of  money  charged  upon 
*'  or  payable  out  of  any  land  or  rent,  or  in 
"  respect  to  any  legacy,  or  any  damages 
"  in  respect  of  such  arrears  of  rent  or  in- 
"  terest,  shall  be  recovered  by  any  dis- 
**  tress,  action  or  suit,  bat  within  six 


''  years  next  after  the  same  respeetiTely 
'* shall  have  become  due,  or  next  after 
'^  an  acknowledgment  ctf  the  same  in 
*'  writing  shall  have  been  given  to  the 
'*  person  entitled  thereto,  or  his  agent. 
'*  signed  by  the  person  by  whom  the  same 
'^  was  payable,  or  his  agent,*'  prooUo 
where  a  mortgagee  is  in  possession. 


*  The  Exchequer  Cases  for  Trinity  Term  are  reported  by  Mr.  Bradt. 

3  F     t 


V. 
ADAMS. 
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1840.  ^^^  age  of  twenty-one  years,  or  be  married,  that  then  the  said  John 
^^v^^^  Baylor  might  enter  said  lands,  and,  by  sale  or  mortgage,  raise  thereoat 
CUMMINS  the  said  sum  of  £300  (this  deed  was  registered  in  the  following  Joly)— 
That  in  January  1818,  William  Cummins  married  said  Catherine,  and 
thereby  became  entitled  to  the  siud  snm  of  £300  in  fonr  years.  The 
bill  then  stated,  that  in  May  1821,  Jonathan  Home  demised  his  said 
portion  of  lands  to  John  Adams,  by  way  of  mortgage,  for  the  som  of 
£1474.  8s.;  that  Jonathan  Home  died  in  October  1827,  leaving  cer- 
tain children  therein  named ;  that  the  said  John  Adams  refused  to  pay 
said  sum  of  £300  and  interest  due  thereon;  that  John  Baylor  declined 
to  act,  and  prayed  for  an  aoooitnt  and  »  receiver. 

John  Adams,  by  his  answer,  denied  ''thai  the  principal  snm  of  £300 
<*  in  said  deed  <tf  18 16,  or  any  pari  thereof,  was  due  or  owing  lo  the  plain- 
**  lift,  or  that  il  was  d«e  lo  them,  together  with  interest  thereon,aa  stated 
<<in  the  bin,  or  any  sum  whatever ;  or  that  nnj  snm  whatever  wis 
**  doe  on  fool  of  said  charge,  either  lor  principal  or  interest ;  or  that 
.  *<  platntifis  or  either  of  them  have  any  just  elaim  or  demand  on  said 
**  lands  or  any  part  thereof.**  The  answer  then  stated  that  this  snm 
w^  paid  oflF  in  manner  thereinafier  mentioned.  It  then  went  on  to 
shew  the  manner  in  which  the  said  snm  was  paid  off,  vis.,  by  an 
arrangement  whereby  a  third  person  advanced  the  £300  at  the  period 
of  the  marriage  of  the  plaintiffii,  upon  the  secnrity'of  a  judgment  agunst 
Jonathan  Home  and  William  Cummins,  which,  with  interest  doe  on 
foot  of  the  charge  in  lieu  of  which  it  had  been  taken,  was  already  raised 
out  of  the  lands. 

Upon  the  hearing  of  tho  cause,  a  controversy  arose  as  to  the  period 
from  which  interest  ought  to  be  calcnlated  upon  this  snm ;  which  question 
was  now  discussed. 

Mr.  Bennett^  Q.  C,  with  whom  was  Mr.  Bland, 
The  contest  in  this  case  is  for  eight  years'  interest.  It  is  insisted,  on 
the  part  of  the  defendant,  that  under  the  3  &  4  IF.  4,  c.  27,  s.  42,  the 
plaintiff  is  only  entitled  to  six  years'  interest  on  foot  of  the  charg;e  of 
£300,  but  the  defendant  has  not  pleaded  the  statute,  nor  set  it  op  in  his 
answer.  The  language  of  the  10  Cktr,  1,  c  6,  s.  14^  is  stronger  than 
that  used  in  the  recent  statute,  and  yet  the  party  oonld  not  take 
advantage  of  that  statute  unless  he  relied  upon  it  in  his  pleading.  The 
acconnt  ought  case  of  Bume  v.  Bobinsan  (a),  will  be  relied  on  on  the  other  side';  bnt 
ric^^om^  ^^'  ^^'®  objection  upon  the  omission  of  the  defendant  to  rely  upon  the  statute 
which  the  ac-  iq  his  pleading  was  not  made  at  the  original  hearing,  whereas  in  this 
uken.—  case  it  has  been  made  at  the  original  hearing,  and  I  rely  upon  this  dis- 

Sembte.  tinction. — [Pknnbpathbr,  B.    Even  if  the  decree  in  that  case  be  right 

(a)  1  Bru.  &  W.  088  ;  S.  C.  1  Ir.  E.  R.  333. 


The  decree 
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I  do  not  think  it  ought  to  embarrass  the  present  case ;  but  I  doubt  that         1840. 
it  was  right  in  form ;  I  think  it  is  informal  in  not  stating  the  period 
from  which  the  account  is  to  be  taken.    It  is  the  constant  course  of  the 
Court  to  direct  the  time  from  which  the  account  is  to  be  taken.] — The 
case  of  Prwce  v.  Heylen  (a),  is  directly  in  point,  and  I  rely  upon  it,  as 
well  as  upon  the  inrariable  practice  of  this  Court— {PfiNi^BFATiiEa,  B. 
It  does  not  appear  from  the  refwrt  in  Drury  and  Walsh  whether  the 
defendant  in  Bume  v.  Rabimon  relied  upon  the  statute  in  his  answer ; 
and  our  decision  may  not,  therefore,  conflict  with  that  case,  because  if 
he  did  not  rely  upon  it  there,  the  defendant  has  not  done  so  in  the 
present  case*]— The  question  in  this  case  is,  whether  the  defendant 
can  rely  upon  the  statale,  not  having  done  so  by  his  answer?    And 
MoHifpenny  v*  Brisiow{b)f  decides  that  he  cannot— >[PBNN£yATHEii,  B.   In  all  cases 
It  is  quite  clear  that  in  all  cases  pre?ious  to  the  late  statute,  if  the  defend-   recenTBtatate" 
aiit  meant  to  rely  upon  the  statute  of  limitations,  he  should  do  so  in  his  if  the  defend- 
pleadiqg.j— In  England  the  invariable  course  has  been  to  rely  upon  this   r^iy  upon  the 
atatttte  in  the  defendant's  pleading,  when  he  sought  the  benefit  of  it^   statute  of  limi- 
Pa^  r.  Fol^  (c)  i  James  v.  Saiier  (d).    There  are  numerous  cases   should  do  so  in 
fiuniliar  to  the  Court  whero  a  party  has  a  defence  by  statute,  for  example     ^  ^    °^*  ^ 
the  statute  of  frauds,  which,  if  he  do  not  plead,  he  will  not  be  allowed 
to  make  at  the  hearing. 

Messrs*  CoUinSf  Q.  C,  and  Baldwin^  eaalra.— »If  the  course  of  plead- 
ing in  equity  be  analogous  to  pleading  at  law,  no  one  except  the  debtor 
can  plead  the  statute;*  and  we  are  concerned  not  for  the  debtor 
but  for  the  mortgagee.^ — [Pkknsfather,  B.  Others  may  also  rely  upon 
the  stajMile,  where  their  interest  is  directly  before  the  Court;  in  scire 
fatdaSf  for  example,  the  terre-tenants  may  rely  upon  the  statute.3-*-The 
necessity  of  pleading  the  old  statutes  even  at  law  was  an  exception  to 
the  general  rule,  and  limited  to  the  English  statutes  21  Jac  1,  c  16, 
32  Hen.  8,  s.  2,  and  the  earliest  decisions  were  the  other  way;  and  the 
Courts  refused  to  extend  the  rule  to  penal  actions  on  the  31  Eliz.  c  5, 
the  terms  of  which  act  are  nearly  similar  to  those  in  the  statute  under 
consideration.  In  Faster  v.  Hodson  (e),  it  was  decided  that  a  party  might 
take  advantage  of  the  statute  upon  general  demurrer,  which  is  a  strong 
authority  to  shew  that  the  party  coming  into  Court  should  fully  make 
out  his  case;  and  the  same  principle  was  established  in  Hoare  v. 
Peek  If).  But  the  case  nwst  be  decided  by  Bunhe  v*  Bobinson,  the 
only  decision  upon  the  statute ;  and  the  case  of  Walsh  v.  Walsh  (^)does 

(a)  1  Atk.  494.  (b)  3  Ruas.  &  M.  117. 

(c)  3  Scott,  190.  (d)  3  Bing.  N.  &  605. 

(e)  19  Ves.  180.  (fj  6  Sim.  61. 

(jr)  1  Jone?  &  C.  52  ;  S.  C.  1  Ir.  £.  R.  167. 

*  Blanahard's  Statutes  of  Limitationd,  141. 
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not  affect  the  qaettion.  In  that  case  the  qnestion  was,  whether  the 
amended  bill  was  proper,  and  had  relation  back  to  the  original  bill  ?— » 
[RiCHARDfiy  B.  There  were  other  qnettiont  in  the  case,  and  other 
points  decided ;  the  report  of  the  case  in  the  I  Irish  Equity  BqforU  b 
fuller  than  that  in  Janes  Sf  Carey^  the  hitter  being  given  ex  reltilioiie.]— It 
is,  however,  no  authority  against  ns.  There  is  a  great  difference 
between  the  huignage  of  theS  O.  1,  c  4^an4thed  fc4  IF.4,o»27;iB 
Ae  former  the  defendant  is  giren  liberty  **  to  plead  payment**  in  bar  of 
the  action ;  in  the  latter  the  language  of  the  42d  section  is,  ^  that  no 
**  arrears  of  interest,"  &&,  **  shall  be  recovered  but  within  six  years  next 
**  after  the  same  shall  have  beoome  due  ;**  and  there  is  nothing  about 
giving  liberty  to  the  party  to  plead  the  statute.  The  old  ttatntea  allowed  a 
presumption  of  payment ;  the  recent  act  declares  that  no  arrears  shaD 
bis  recoverable  save  within  six  years.  A  judgment  creditor  files  a  bill 
and  prays  an  account,  and  that  other  creditors  should  come  in  and  prove 
their  demands ;  an  insolvent  debtor  may  not  rely  upon  the  statute ; 
vurely  the  other  creditors  coming  in,  ought  to  be  allowed  to  take 
advantage  of  it— [Pennbfathbr,  B.  That  is  a  strong  reason  why  we 
should  not  decide  the  question  now ;  and  in  that  view  Burnt  v.  RMntom 
is  strongly  with  you.]-«-ln  the  d4th  section  of  the  aet  there  is  a  spedfie 
enactment  extinguishing  the  right— [Richards,  B.  That  relates  to 
lands.] —  It  shews,  however,  that  the  policy  of  the  act  is  not  merely  to 
bar  the  remedy  but  the  right  also ;  and  it  extinguishes  the  right  where 
it  does  the  remedy.  Upon  an  analogous  subject,  namely,  rent  and 
profits,  the  Court  acted  without  the  statute  having  been  relied  on.  Reads 
V.  Reads  (•) ;  and  in  a  number  of  cases  the  Courts  have  confined  the 
account  to  the  filing  of  the  bill  from  laehes  and  other  causes,  Barrimglion 
v.  O'Brien  (t).  The  40th  section  deals  with  the  corpus  of  the  fund, 
and  may  be  said  to  be  matter  for  the  Court,  but  interest  is  a  matter  more 
for  the  office. — [Richards,  B.  The  bar  of  the  statute  it,  in  my  opinion, 
for  the  consideration  of  the  Court  alone.] 


Mr.  Bland  replied.— The  cases  cited  were  cases  where  the  parties 
demurred  to  the  whole  of  the  bill,  and  the  Courts  keep  them  strictly  to 
their  demurrer ;  in  this  case  the  defendant  could  not  do  so.  It  has 
been  expressly  decided,  that  where  a  party  has  demurred  to  the  whole 
bill,  he  cannot  demur  ore  tenus  to  a  part ;  and  if  he  plead  he  cannot 
demur  ore  tenus  at  all ;  Mills  v.  Campbell  (c);  Rot^  v.  Domum  (d). 
The  8  (r.  1,  c.  4,  is  confined  to  judgments,  and  is  not  analogous  to  the 
recent  statute ;  but  in  the  10  Car.  1,  c  6,  s.  14,  which  is  the  analogous 
act,  negative  words  occur ;  and  it  never  was  contended  at  law  that  a 


(rt)  6  Ves.  744. 

(c)  2  Y.  &  Col.  390. 


ib)  1  BaU  &  B.  180. 
(4)  1  Sim.  &  S.  ^7. 
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ptrty  was  not  obliged  to  plead  the  statate ;  or,  if  the  objeetion  appeared  IMO. 
upon  the  hce  of  the  bill,  demar  on  record.  It  is  a  principle  of  equity 
pleading,  that  defendant  most  state  in  his  pleading  every  thing  upon 
which  he  means  to  rely ;  and  from  the  judgment  in  Domviile  r.  Lane  (a), 
it  may  be  collected  that  the  statute  most  be  pleaded,  when  it  is  relied  on. 
That  this  is  the  proper  time  to  make  the  objection  is  established  in 
▼•  WaUik  (b),  and  in  Garland  t.  lAUkwood  (c). 


Pbmnefathbr,  B. 

Thb  case  has  been  very  folly  argued;  unsatisfactorily,  however,  in  one 
respect,  afleeting  the  law  both  in  England  and  Ireland,  in  not  furnish- 
log  08  with  any  authority  directly  in  point.  If  it  were  required  here,  we 
would  come  to  a  decision,  whether,  in  every  case,  it  be  necessary  for  a 
defendant,  who  wishes  to  have  the  benefit  of  the  statute  of  limitationsy 
to  rely  npon  it  in  his  pleading ;  but  we  are  of  opinion,  from  the  way  in 
idiich  the  present  case  comes  before  the  Court,  that  we  are  not  now 
obliged  to  decide  that  question.  Generally  speaking,  it  is  true  that  a 
defendant,  who  wishes  to  rely  upon  a  particular  defence,  should  do  so 
by  plea,  answer,  or  demurrer,  if  the  plaintiff's  pleading  permits  it;  and 
generally,  if  he  duee  not  do  so,  he  will  not  be  permitted  to  rely  on  such 
defence  at  the  hearing  on  pleadings  and  prooft.  The  present  case  is 
peculiar :  the  defendant,  who  is  now  before  us,  is  not  the  person  who 
created  this  chatge;  he  is  the  mortgagee  of  the  person  who  created  it, 
and  he  swears  that  it  is  not  a  snbsbting  chaise,  and  that  there  is 
nothing  due  on  foot  of  it ;  and,  relying  upon  thb  circumstance,  we  are 
of  opinion  that  he  does  virtually  and  substantially  rely  npon  the  statute 
of  limitations.  We  are  far  from  laying  down  as  a  general  rule,  that 
a  party  who  created  a  charge,  or  one  who  represents  such  party,  can 
rely  npon  the  statute,  without  relying  upon  it  in  his  pleading.  The 
role  requiring  him  to  do  so  is  convenient,  and  it  is  just ;  it  is  calcu- 
lated to  save  expense  and  to  prevent  surprise;  and  we  would  not, 
therefore,  lay  down  any  rule  which  would  conflict  with  it ;  but  consi- 
dering the  situation  of  the  defendant,  and  that  the  answer  substantially 
apprises  the  plaintiff  that  the  statute  would  be  relied  on,  we  do  not 
think,  in  the  present  case,  we  ought  to  deprive  the  defendant  of  the 
advantage  of  the  statute.  On  the  other  hand,  for  want  of  precbion  in 
the  defendant's  answer,  and  from  the  manner  in  which  he  has  framed 
his  case,  there  may  have  been  surprise  upon  the  plaintifis,  and  they 
may  be  able  to  bring  their  case  within  some  of  the  exceptions  in  the 
statute ;  and  therefore,  on  account  of  the  peculiar  circumstances  of  this 
case,  holding  the  opinion  that  the  Court  ought  to  dispose  of  this  que»- 

(.»;  C.  &  Pix  B.  182.  (6)  1  Ir.  E.  R.  167. 

(f )  \  Bev.  R.  62/.  I 
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ci;mmin9. 

V. 
ADAMS* 


liooy  «re  will  fnine  oar  decree  to  allow  tkeqneelion  to  be  opeo  for  tbe 
final  decree,  and  we  will  direct  the  Officer  to  report  the  apecial  circan* 
•tancecy  which  may  entitle  the  plaintiff  to  oMNre  than  six  yeata'  interatt 

FoeTBB,  Bn  concurred.  It  to  not  necenary  to  dedde  the  qoettioa 
at  to  the  necessity  of  the  defendant  pleading  the  statate  in  all  caiet. 
There  to  no  reaeon  for  deprifing  the  present  defendant  of  the  benefit 
of  the  statnto  npon  that  ground,  as  he  has  substantially  rdied  npon  it 
in  his  answer. 


R1CUARD81  B. 

The  (acta  in  this  case  are  very  pecoliar  and  spedal,  and  I  do  not 
thiidc  this  is  the  time  that  we  onght  to  decide  that  the  plaintiff  to  faeand 
to  stato  hto  case  on  his  bill  to  be  within  the  40th  or  i2d  sections,  or 
that  the  defendant  most  rely  npon  the  statute  In  hto  pleading,  in  enkr 
to  amil  htmsrif  of  it.  The  defendairt  in  thto  case  to  a  stranger  to  the 
plaintiff,  and  he  slates  suspicions  cif  cumstanees ;  and  there  beiBg  bo 
decision  upon  the  statute^  it  would  be  too  much  to  close  the  door  opoo 
him,  or  prevent  him  from  relying  npon  its  provisions  ;  and  morsoTsr, 
the  plaintiff  has  been  fully  apprised  of  the  case  npon  which  the  defend- 
ant meant  to  rely.  I  quite  conenr  In  the  propriety  of  leaving  the 
matter  open,  aad  that  thto  question  never  onght  to  be  left  to  the 
Officer.  Were  I  to  do  so,  I  oonoeirr  we  would  be  delegatuig  a  dnty 
which  wo  onght  not  to  delegate.* 


*  See  Divef  M  T. /mm.  9  Ir.  E.  B.  303. 


Satwrda^p  Jun$20tk 

PRACTICB^RECEIVEB  VACATING  HIS  BECOGNIZANCE- 

C0N8ENT. 

In  re  Fitsobrald,  Petitioner,  e.  Hill,  Beepondent 


The  Court  will 
not  vacate  a 
receiver's  re- 
cognisance at 
tbe  same  time 
he  is  discharg- 
ed, even  npon 
the  consent  of 
all  the  parties 
in  the  caose. 


Mr.  William  Mara  applied  for  an  order  to  dischaq[;e  the  receiver  id 
this  oanse^  and  have  a  vacate  entered  upon  his  reoognisaneei  Tbe 
application  was  grounded  upon  the  consent  of  all  the  parties  in  the  OMue. 

RiCHAitDS^  B^  granted  the  first  part  of  the  application ;  bnt  refoied 
the  latter  part  of  the  motion,  as  to  vacating  the  receiver's  recogninooe.* 


•  In  this 
has  lapsed 


Court,  it  is  not  the  practice  to  racate  a  receiver's  recognisance  until »  jesx 
from  the  period  of  his  discharge.    Sec  3  Stewari  'j  Ftrms,  1486. 


i 
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ThuTMhy,  June  4lA. 

AGREEMENT— ACCOUNT— LANDLORD   AND  TENANT- 
PRINCIPAL  AND  AGENT. 

Callaghan  v.  Fefper. 

Thb  bill  in  this  case  was  filed  for  the  spedfic  performance  of  an  Bill  for  specific 

agfWHnent  for  a  lease  for  lwenty*one  year%  against  the  defendant  Susan  ^le^  fo^g^ 

Pepper^  and  for  an  aooonnt»  te.    It  appeared  from  the  pleadings  and  yean,  and  for 

prooft  in  the  cause,  that  the  defendant,  who  had  been  for  a  long  time  appeared  that 

resident  abroad,  except  occasionally  for  short  intervals,  was  seiaed  of  ^<|^  ^^*^]^"^ 

the  lands  in  question  for  one  life ;  that  the  plaintiff  entered  into  a  for  one  life ; 

treaty  for  a  lease  for  twenty-one  years  of  a  part  thereof,  with  one  mentwas^xe^ 

Roome,  the  agent  of  the  defendant;  and  upon  the  9th  of  April  1821,  cuted  by  the 

by  a  oertain  proposal  or  agrsement  in  writing,  the  plaintiff  proposed  d^ndant,and 

or  agreed  to  pay  to  the  defendant  the  sum  of  £28  a^year  for  the  same  possession  giy- 

^^  ^  ^  '  en    nnder    it, 

for  twenty-one  years,  which  document  was  signed  by  the  plaintiff  as  an  and  money  ex- 
execnting  party,  and  by  Roome,  not  in  the  precise  place  of  ao  exeonting  ^^i^ents'™* 
party,  but  at  foot  of  the  agreement,  between  the  name  of  the  subscribing  oat  the  defend- 
witness  who  prored  ily  and  that  of  the  plaintiff;  and  that  thereupon  the  her  agent  had 
poasession  of  said  farm  was  given  by  Roome  to  the  plaintiff,  who  was  ^  authori^ 
admitted  to  be  in  the  habit  of  receiving  proposals  for,  and  giving  so.  There  was 
poasession  of  defendant's  lands ;  but  there  was  no  proof  of  hb  having  ^er  hl^?]^ 
executed  agreements  or  granted  leases,  save  that  parties  treating  with  anbsequently 
ham  were  not  afterwards  disturbed ;  that  plaintiff  entered  and  expended  ^^ement  ^ 
money  in  improvements;  that  in  1824  Roome  made  a poro/  agreement  ^^  promised 
for  another  farm,  part  of  the  same  lands,  for  a  like  term,  to  commenoe  lease  pnrsnant 
from  same  period  as  former  lease,  and  promised  to  have  a  lease  of  both  ^^^'  ^td^l 
llurma  executed  as  soon  as  defendant,  who  during  this  time  resided  in  ciyil  bill  eject- 
England,  would  come  to  Ireland ;  and  he  then  stated  that  he  expected  ^^'^i,^  'Xe 
her  very  soon.    In  conseqnenoe  thereof,  the  plaintiff  expended  sums  of  plaintiff,    and 

..  ...«,.,  1,         i.ij^i  1         another    upon 

nM»ney  m  improvements,  with  the  full  knowledge  of  the  defendant;  that   two  of  his  un- 
that  the  plaintiff,  in  May  1826,  waited  upon  the  defendant,  who  had    ^;^f"^^; 
come  to  this  country,  to  pay  a  half-year's  rent  then  due  and  arrange   was  dismissed, 
about  the  leases;  that  having  paid  the  half-year's  rent  dae  under  the   i^^^  ^mde^*^ 
agreement,  she  gave  a  receipt  for  it,  and  expressed  herself  perfectly   tended,  a  de- 
tained thereon, 
nnder  which  he  was  turned  out  of  possession.  In  about  three  years  afterwards  this  hill  was 
filed.     Pending  the  proceedings,  the  cestui  que  vie  in  the  defendant's  lease  died :  Held — 
That  the  plaintiff  was  entitled  to  an  account  of  the  rents  and  profits  of  these  lands  which 
the  defendant  had  receiyed,  or  which,  without  wilful  default,  she  might  have  received 
from  the  day  of  the  executiou  of  the  ciril  hill  decree,  up  to  the  day  of  the  death  of  the 
cestui  que  vie. 

In  this  case  the  Court  would  decree  a  specific  performance,  if  the  defendant's  interest 
had  not  expired. — Sembie, 

The  autbori^  of  an  agent  to  contract  for  a  lease  of  lands  need  not  be  in  writing. 
A  proposal  tn  writing  for  a  lease  to  an  agent,  who  has  not  power  to  enter  into  a 
contract  for  such  lease,  may  he  acknowledged  by  pmroi  by  the  principal,  so  as  to  be  bind- 
ing on  the  principal. — Semble, 
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CALLAOHAN 

r. 

PEPPER. 


saibfied  with  his  treatment  of  the  farms,  promised  to  execote  a  lease 
of  both  the  (arms  in  pursoance  of  said  agreements,  and  told  him  to  get 
the  same  prepared ;  that  the  defendant,  before  the  said  leases  were 
prepared,  again  left  this  country,  and  plaintiiF  was  unable  to  preunt 
them  for  execution ;  that  plainti£P  regularly  paid  rent  to  one  Monrogii, 
who  was  appointed  agent  in  place  of  Roome,  until  1830,  and  afterwirds 
to  one  Hickey,  who  succeeded  Morrogh  in  the  agency,  natil  1832, 
when  notices  to  quit  and  civil  bill  ejectments  thereon  were  brooght 
against  plaintiff  and  his  two  under«tenants«  Plaintiff  took  defence  to 
the  ciTil  bill  senred  upon  him,  which  was  dismissed,  with  costs;  b«t 
the  ciTil  bill  agunst  the  under*  tenants,  with  which  the  plaiatiCFwasnot 
served,  not  having  been  defended,  a  decree  was  obtained  apon  it,  hj 
virtue  of  which  plaintiff  was  turned  out  of  possession  in  Joly  1833| 
and  since  this  period  defendant  has  continued  in  poasession. 

The  defendant,  by  her  answer,  positively  denied  thaT  Roome  was 
at  any  time  her  agent  for  the  purpose  of  making  leases  or  agreements 
for  leases ;  she  denied  also,  that  in  her  conversation  with  the  plaintiff, 
she  promised  to  execute  leases,  unless  certain  reservations  and  dinies 
were  introduced  into  them,  particularly  as  to  the  terms  being  subject 
to  the  continuance  of  her  interest,  which  he  refused  to  agree  to»  upon 
which  she  positively  refused  to  execute  any  such  leases  to  him.  Siw 
also  denied  that  the  plaintiff  made  any  considerable  expenditore  upon 
the  fiums,  and  stated  that  the  civil  bill  ejectment  against  plaintiff  wai 
dismissed,  no  one  appearing  to  prosecute  it,  and  not  upon  the  merits. 
There  was  evidence  of  Roome's  letting  parties  into  possession  of  tbe 
lands,  distraining  tenants,  and  receiving  rents;  bnt  Morrogh,  thesnc- 
cesser  of  Roome,  deposed  that  he  never  had  authority  to  enter  into 
agreements  for  leases,  or  to  let  any  part  of  the  lands  withoat  defend- 
ant's approbation,  bnt  was  authorised  to  receive  proposals.  One  wit- 
ness, Denis  Callaghan,  who  was  put  out  of  possession,  proved  the 
promise  of  defendant  to  execute  the  lease.  Subsequently  to  the  filing 
of  the  bill,  the  interest  in  the  lease  under  which  the  defendant  \M 
these  lands  expired,  by  the  death  of  the  eestes'  gue  vk  in  the  leste; 
Roome  was  also  dead. 


Mr.  Smiihf  Q.  C,  and  Messrs.  Rogers  and  Baldwhtt  for  the  plsin- 
tifis,  relied  upon  the  agreement  with  Roome,  the  subsequent  recognition 
of  it  by  the  defendant,  and  the  fraudulent  manner  in  which  the  plaintiff 
was  dispossessed. 


Mr.  Bennett,  Q.  C,  Mr.  CoUine,  Q.  C,  and  Mr.  MuUiniy  for  tbe 
defendant,  contended  that  Roome  had  no  authority  to  bind  the  defend- 
ant by  such  an  agreement  as  was  relied  on,  and  that  this  was  plain 
from  the  evidence  of  Morrogh  who  succeeded  him ;  his  anthonty 
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was  lioiiled  to  veoeiviiig  propoMlt,  and  iabmitiing  them  to  the  defend- 
ant for  her  approbation.  Ciinan  t.  Cooke  (a).  The  Coart  ^uld  not 
believe  the  defendant  would  enter  into  a  contract  for  an  absolate  term 
of  twenty»one  years,  where  her  own  interest  depended  on  a  single  life. 
Upon  the  face  of  the  agreement,  it  appears  that  he  signed  this  document 
as  a  witness,  and  not  as  an  executing  party  to  the  contract. 


1640. 


CALLAOUAN 
PEPPBR. 


Pbnnsfathbr,  B. 

There  is  a  great  difference  between  proposals  or  contracts  for  leases, 

and  leases ;  because  the  authority  to  execute  the  latter  should  be  in 

writing,  but  the  authority  to  execute  the  former  need  not  (&) ;  and  even 

supposing  that  Roome  was  a  mere  witness  to  this  document,  there 

is  a  quantity  of  evidence  to  shew  that  the  defendant  was  aware   of 

the  existence  of  it ;  and  then  the  proposal  being  in  writing  she  may 

acknowledge  it  by  paroL    The  defendant's  knowledge  of  that  proposal 

and  that  the  plaintiff  got  possession  under  it,  and  her  not  dissenting 

from  it,  but  suffering  him  to  remain  in  possession,  is  quite  enough  to 

bind  her.    The  authority  of  the  agent  was  recognised  by  her  own 

aeta  when  she  was  applied  to  for  the  lease ;  and  there  was  also  a  re- 

aognitipD  that  the  plaintiff  was  in  possession  under  that  proposal.    Sup- 

popt  also,  that  Roome  had  no  authority  to  execute  such  an  agreement 

as  is  relied  upon  in  this  case,  bat  merely  to  reoeire  a  proposal  and  send 

it  for  approval  to  the  defendant;  yet  if  she  then  acceded  to  it  (and  there 

Is  evidence  that  she  did  so^  for  she  promised  to  execute  a  lease  pursuant 

to  that  proposal),  is  it  not  a  recognition  of  the  whole  of  the  treaty 

between  Roome  and  the  plaintiff,  and  of  the  possession  given  under  that 

agreement  by  the  former  to  the  latter  ?  and  giving  possession  under 

a  parol  agreement  is  part  performance.     But  moreover,  the  manner  in 

which   the  defendimt  obtained   possession,   was  a  proceeding  which 

amounted  very  nearly,  if  not  altogether,  to  fraud.    Upon  these  grounds, 

although  we  cannot  decree  a  specific  performance,  we  will  decree  an 

account. 


Foster,  B.,  concurred. 

Richards,  B. 

The  defeudant  admits  Roome  had  partial  authority,  and  the  public 
are  allowed  to  deal  with  him  as  the  agent  of  this  property ;  it,  therefore, 
lay  upon  the  defendant  to  shew  how  far  he  was  agent,  and  if  «he  did 
not  execute  a  power  of  attorney  to  him,  she  cannot  blame  the  Court 
for  not  conjecturing  in  her  favor. 

(a)  1  Sch.  &  L.  23,  27,  31. 

(fr)  DevereU  ▼.  Lord  Bolien,  18  Yes.  509 ;  Mortloek  ▼.  BfMer,  10  Yes.  311 ;  2  Dow. 

610;  Colu  ▼.  Treeoihiek,  9  Yes.  360 ;  S.  C.  1  Smith,  233. 
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CALLAGHAN 

r. 

PBPPER. 


Decree  an  acemiiit  of  wbal  the  defendanl  reoeived,  or  wlUioiit 
wilful  defkalt  might  hare  received  out  of  the  lands,  ftc,  in  tlie 
pleadings,  froaa  the  2l8t  day  of  Jane  18S8,  the  day  on  which 
poesenian  was  taken  nader  the  ciril  biU,  op  to  the  28th  day  of 
September  1839,  the  day  upon  which  the  eolM  qmi  vie  in 'the 
defendant's  lease  died ;  that  in  taking  the  aoeoant  regard  be 
had  to  the  lands  being  cropped  when  taken  possession  of,  and 
that  defendant  have  credit  for  the  rent  payable  oat  of  laid 
lands ;  and  that  a  balaaoe  be  strocky  and  if  dae  to  defendant  by 
plaintiff  that  same  be  paid  within  one  month  after  report  con- 
firmed ;/iind  if  by  defendant  to  pliuntiffi  that  same  be  paid 
within  same  period  by  defendant  to  plaintiff,  together  with 
f)lain^*s  costs;  and  if  balance  foand  in  fiiTor  of  defeiidsnt, 
that  plaintiff  nuiy  set  down  cause  for  fbrther  directions  as  lo 
•costs,  ftc. 


Friday  5ih,  Wednesday  lOth,  and  Friday  IfMofJune,  184a 

WILL,  CONSTRUCTION  OF~DOUBLB  PORTIONS— 

ELECTIONS-COSTS. 

Graham  v.  Thvmnb. 


A.  upon  the 
mamage  of  his 
daughter  B.  in 
1794  granted  to 
truHteea  an  an- 
nuitT  of  £100 


TiiB  bill  In  this  case  was  filed  to  raise  the  arrears  due  on  foot  of  two 


annuities. 


The  plaintiff  was  the  only  daughter  of  James  Donn,  who,  npoa  the 
occasion  of  her  marriage  in  1794,  by  deed  of  seUlement,  granted  te 
^e  lan^'d^cf   ^■'°*^^'  ""  annuity  of  £100,  out  of  part  of  the  lands  of  Colleniwood, 
in  trust  for  her   in  tmst  for  Robert  Graham  her  then  intended  hnsband,  for  life ;  and 

after  his  death,  then  for  his  daughter  Margaret  Graham,  the  phuntiff, 
for  her  life,  in  case  she  should  survive  her  husband;  and  after  the  death 
of  the  survivor,   in  trust  for  t^e  children  of  the  marriage,  in  such 


hnshand  for 
life,  and  after 
his  death  for 
B.  for  her  life 
in  case   she 
should  sunriTe 
her   hushand, 

and  after  death  of  the  snnriTor  for  the  children  of  the  marriage,  in  snch  shares  as  the 
parents  &c.  In  January  1813  A.  made  his  will,  and  after  minutelj  speciMng  the  property 
of  which  he  was  possessed,  the  head  rents  and  profit  rents  of  each,  he  dcTised  all  these 
to  trustees  '*  to,  ror.  and  upon  the  seTeral  trusts  and  purposes  hereinafter  mentioned  and 
none  other ;"  and  "  after  payment  of  the  head  rents  payable  thereout''  to  apply  same  to 
the  trusts  thereinafter  mentioned ;  he  then  directed  them  to  pay  £100  a-jear  to  his  wife, 
and  subject  thereto,  he  gave  to  B.  an  annuity  of  £bO  a-year  for  her  life,  and  upon  the 
decease  of  his  wife  a  further  annuity  to  her  of  £50  a-year,  "  said  two  annuities  to  B.  for  her 
sole  and  separate  use,  free  from  the  control  of  her  said  hushand ;"  and  subject  to  the 
'*  head  rents"  and  **  to  these  two  annuities  to  his  wife  and  daughter,''  be  dispomd  of  the 
rest  of  his  property,  without  making  any  allusion  to  the  charge  upon  it  under  the  deed  of 
1794.  He  died  leaving  B.  and  her  husband  sunriTinff ;  the  latter  having  died,  and  a 
party  who  became  entitled  to  some  of  the  lands  charged  with  these  two  annuities  haying 
refused  to  continue  to  pay  both,  she  filed  a  bill  to  raise  the  arrears ;  Hdd  that  she  was 
bound  to  elect. 
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•Itarev  as  Ihe  parents  should  appoint,  or,  in  dsfaolt  of  appointment 
«qnaUy. 

Upon  ihe  25th  of  January  1813,  James  Dnnn  made  bis  will,  which 
stated  that  he  was  possessed  of  certain  premises  in  King's-head* 
oonrty  in  tlie  city  of  Dnblin,  for  a  term  of  87  years  from  may  1783, 
al  the  yearly  rent  of  £19 — and  that  same  was  then  producing  a  pro&t 
rent  of  £100  a-year ;  and  also  of  a  certain  plot  of  ground  at  Ranelagh 
in  the  eoonty  of  Dublin,  for  a  term  of  50  years  nnexpired,  at  £40 
a- year,  which  then  yielded  a  profit  rent  of  about  £51;  and  also  of 
certain  lands  and  houses  at  Cnllenswood  in  said  county;  for  a  term  of 
999  years  from  the  24th  of  March  1785,  at  £93  a-year,  which,  ex- 
dosive  of  one  of  said  houses  in  which  he  himself  resided,  then^  pro- 
daced  a  dear  profit  rent  of  £460 ;  and  also  certain  lands  at  DumriUe 
bi  said  county,  for  a  term  of  970  years  from  the  of  March  1811 
ftt  £80  a^year,  which  were  then  unset,  but  would  produce  a  profit  rent 
of  £350 ;  and  also  of  other  persond  estate,  bonds,  &c  to  the  amount  of 
£700.  It  then  recited  that  he  had  a  wife  Anne  Dunn,  one  daughter 
Elisabeth,  then  the  wife  of  Robert  Graham,  and  also  several  grand- 
childnen  via*,  one  son  and  seven  daqghters  of  said  filiaabeth  and  Robert 
Gntbam,  whom  be  named,  and  added  <<  it  is  my  prindpd  intention  to 
^  nsake  a  provisioA  for  my  said  wife  and  daughter,  and  as  far  as  in  my 
^  power  and  the  law  will  admit  of,  to  make  an  equd  provision  for  dl  and 
^*  every  my  said  grand*  children,  and  for  any  which  may  be  b^otten  by 
^  and  between  said  Robert  and  Elizabeth,  and  to  limit  my  aforementioned 
**  properties,  subject  as  hereinafter  to  my  grand-children,  begotten  or  to 
«  be  begotten,  in  equd  shares  aud  proportions/'  He  then  devised  dl  his 
estate  and  interest  in  the  several  leaseholds  above  mentioned,  and  dl 
other  his  estates  and  properties  whether  red,  freehold  or  persond, 
whereof  he  shodd  die  possessed  of  or  entitled  to,  to  three  trosteess, 
and  to  thdr  hdrs,  executors,  &c^  and  to  the  heirs,  executors,  &o.  of  the 
survivor,  ^  io,  for^  and  upon  the  several  tnuU  and  purposes  hereinafUT 
WKsntumed^  and  none  other."  He  then  empowered  his  trustees  to  take 
possession  of  all  his  estates  and  properties  and  after  ** payment  of  the  head 
**  rents  payable  thereout,  to  apply  and  dispose  of  the  same  to,  for,  and 
**  upon  the  severd  trusts,  intents,  and  purposes  hereinafter  declared  of 
^  and  concerning  the  same,  and  with  respect  to  the  disposition  of  my  said 
^  estates  and  properties,  I  give**  &c. ;  he  then  gave  the  use  of  bis  d  welling* 
house  to  his  wife  foi  her  life,  and  he  ordered  them  to  pay  to  her  £100 
a-year  during  her  life ;  and  subject  thereto,  he  gave  to  bis  daughter 
Elisabeth,  the  wife  of  the  sdd  Graham,  an  annuity  or  yearly  sum  of  £50 
to  be  paid  her  during  her  life  by  his  trustees ;  and  he  added  '<  it  being  my 
**  wish  to  advance  and  increase  sdd  annuity  for  my  daughter  upon  the 
''decease  of  my  wife  to  £100  a*year  during  her  life,  I  do  hereby  forther 
^  bequeath  unto  my  add  daughter  a  further  annuity  of  £50  to  be  paid  to 
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'*  her  daring  her  lif^,  in  addilion  to  the  said  ram  of  £50  I  havealreodf 
*'  bequeathed  to  her  by  this  my  wiil,**  said  two  aaniutiet  to  be  for  her  sole 
and  separate  nse,  independent  of  her  said  husband  Robmt  Graham :  and 
subject  to  said  two  annuities  of  £100  eaeh,  to  his  wife  and  danghter, 
he  directed  his  trustees  to  pay  to  his  two  elder  grand-children  the  sum 
of  £300  each,  if  they  should  attain  the  age  of  twenty-one,  on  (heir 
attaining  that  age ;  and  he  directed  this  sum  to  be  raised  out  of  his  per- 
sonal estate,  save  his  leasehold  property,  and  if  that  were  insufficient 
he  directed  the  trustees  to  apply  the  surplus  of  his  said  rents,  after  pay- 
ment  of  the  headrmUi  of  sud  premises,  and  midqfbr^meniioniodanmvUitt 
in  order  to  create  such  sum.  The  will  then  proceeded,  ^  and  it  is  my 
**  further  intention  and  my  will  is  that  next  alter  the  said  afore-mentioned 
'*  annuities,  and  the  said  sum  of  £600  shall  be  allocated  and  subject  there- 
"  to  ;*'  he  then  gare  several  small  legacies  ;  and  with  respect  to  all  and 
singular,  the  rest,  residue,  and  renuunder  of  his  estates  and  properties  of 
what  nature  or  kind  soever,  he  directed  his  trustees  '*  after  payment  of 
thlB  afore- mentioned  head  reniM^  ammmiiet  and  kgaeies*',  to  pay  for  the 
maintenance  and  education  of  his  said  grand-children  then  begotten,  or 
which  might  thereafter  be  begotten,  until  the  eldest  should  attain 
twenty-one^  and  if  that  happens,  that  theu  they  should  divide  all  his 
estates  and  properdes  in  equal  shares  and  propoitioiii  amoaget  all  the 
grand-children  who  should  be  then  living,  giving  them  life  intwasts  hi 
it,  and  oiaking  other  dispositions  with  resped  to  1^  not  material  to  the 
question  argued.  He  died  shortly  afterwards,  leaving  Robert  and 
Elisabeth  Graham  living;  Robert  Graham  being  dead,  Eliaabeth  Oimham 
now  filed  her  bill  to  raise  the  arrears  on  foot  of  the  annuity  in  the  deed 
of  settlement,  and  also  on  foot  of  the  annuity  given  to  her  by  the  wilL 
The  question  was,  whether  the  plaintiff  was  entitled  to  both  annaities 
of  £100,  or  whether  the  annOity  in  the  will  was  a  satisfiMstion  of  that  in 
the  deed  of  marriage  settlement ;  or  that  she  should  elect  between  them. 
There  was  a  deed  of  1815  read,  which  purported  to  be  an  assignment 
by  the  said  Robert  Graham  to  James  Dunn,  of  all  his  property,  but 
it  did  not  affect  the  decision  of  the  Court. 


Mr.  KeaHngty  Q.  C,  with  whom  were  Messrs.  Brewttetf  Q.  €.,  and 
22e0«tf,— contended  that  the  manifest  intention  of  the  testator  was  to 
give  to  his  daughter,  whom  he  described  as  the  principal  object  of  his 
bounty,  the  annuity  in  the  will,  in  addition  to  what  he  had  already 
secured  by  the  settlement — [Penncfathbr,  B.  said  that  the  difficulties 
which  occurred  to  hiro,  were,  how  the  testator  could  intend  what  he 
gave  by  his  will  to  be  a  substitution  for  what  he  gave  by  the  marriage 
settlement ;  because  under  the  latter,  the  husband  waa  at  that  time 
entitled  to  £100  a-year,  whereas  what  he  gave  by  his  will  was  £50 
a^year  to  his  daughter  for  her  sole  and  separate  use,  and  after  her 
mother's  death  £100  a  year. 
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Mr.  nytme,  the  defendant,  argned  thb  etae  in  person — The  CoilrU 
lean  strongly  against  double  portions.  Copley  ▼.  Copley  (a) ;  Byde 
r,  Bjfde  {h)\  Brewin  r.Brewin  (e);  tbis  is  tme,  altbongb  contrary 
to  Ibe  intention  of  tbe  donor,  and  although  payable  at  different 
tines ;  Jeeean  r.  Jeeton  (d) ;  Tkomae  ir.  Kemye  (e).  The  case  of 
JBiUasm  r.  Uikwaih  (f)^  was  decided  upon  peculiar  grounds;  and 
the  relaxation  of  the  rule  in  this  case  is  not  followed,  Bradish  ▼. 
BrmUik  (g) ;  Socage  ▼.  Carroll  (A) ;  HineheUffe  r.  Hinekel^e  (t) ;  in 
the  judgment  in  the  latter  case  the  Master  of  the  Rolls  denies  strongly, 
thai  the  rule  of  the  Court  against  double  portions  was  at  all  shalcen  by 
the  case  of  Warren  r.  Warren  (k).  The  cases  of  Weall  v.  Rice  (/) ; 
Sari  if  Glengal  V,  Barnard  (m);  Jones  r.  Morgan  (n);  are  all  strong 
authorities,  directly  in  point,  in  fsTor  of  the  principle,  that  the  provision 
in  the  will  in  this  case  was  in  satisfaction  of  that  provided  by  the 
eetdement. 


1840. 
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Mr.  Monahan,  Q.  C,  for  one  of  the  residuary  legatees,  followed  in 
support  of  Mr.  Tkgnnes  views.  The  plaintiff  cannot  claim  the  annuity 
under  the  will  without  giving  up  her  claim  under  the  settlement  It  is 
matter  of  indifference  as  regards  the  right  of  the  residuary  legatees, 
whether  the  testator  had  or  had  not  in  his  view,  at  the  time  of  making 
his  will,  the  provision  he  had  already  made  for  his  daughter,  if  it  appear 
tliat  it  was  the  testator's  intention  that  they  should  have  the  estate  clear 
of  the  second  annuity.  Now  it  is  plain  from  the  will,  that  he  only  intended 
to  charge  these  lands  with  the  two  annuities,  one  for  the  daughter  and  the 
other  for  his  wife.  The  principle  which  reg^ulates  cases  like  the  present  is 
stated  in  2  Boper  on  Legacies  480;  and  the  cases  of  M*Namarav.  Jones  (o), 
and  Blake  v.  Banbury  (j>),  are  very  similar  to  this  case,  and  decide 
that  the  plaintiff  most  elect  to  take  either  under  the  settlement  or  the 
wilL  [Richards,  B.  The  testator  by  his  will  purchases  a  right  of 
disposing  of  his  property  different  from  the  provisions  in  tbe  settle- 
ment, and  his  Lordship  referred  to  Cary  v.  Cary  (q),  where  this 
same  doctrine  is  laid  down.] 

Messrs.  Brewster^  Q.  C,  and  Mr.  Eevell,  contra. — The  gift  to  the 
daughter  in  the  settlement  is  different  from  that  in  the  will  as  to  the 
time  of  payment;    and  it  is  quite  plain  also,  that  by  the  latter  he 

(a)  1  Pr.  W.  146.  .  (&)  2  Eden  18  ;  S.C.  1  Cox  44. 

(c)  2  Vern.  439  ;  S.  C.  Prec  Chan.  195.  (d)  2  Vem.  256. 

(f }  2  Vera.  348  i  S.  C.  2  Freem.  207.        (fj  1  Atk.  426 ;  S.  C.  1  West,  273. 

(p)  2  Ball  &  B.  479.  (h)  1  Ball  &  B.  205. 

(0  3  Ves.  516.  (k)  1  Bro.  C.  C.  305. 

(/)  2  Ru8s.  &  H.  251.  (m)  I  Keene,  769. 

(n)  2  T.  &  Col.  403.  ^  (o)  1  Bro.  C.  C.  481. 

ip)  4  Bro.  C.  C.  21  ;  S.  C.  1  Yes.  J.  614.  (9)  2  Sch.  &  L.  173. 
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09AIIiJf 

V. 
THimifB. 


inlanded  to  make  a  proTision  for  hb  danghter,  without  regard  to  ber 
hothand,  and  froo  from  hb  control :  a  prorbion  which  the  might  eigoj 
while  her  hntbaod  was  receiving  hit  annuity  onder  the  aettlemeoty  and 
which  was  to  be  wholly  independent  of  any  prorbions  made  theieio. 
Asto  this  l^ing  a  satisfaction,  it  b  plain  it  b  not,  upon  numerens 
authorities.  In  Adam$  t.  La9emler(a),  a  slight  diffisreooe  aa  toths 
time  of  payment  was  held  sufficient  to  prerent  a  bequest  of  £1000 
from  being  considered  a  saUsfootioo  of  an  oUigatioa  to  pay  a  sum  of 
£500;  and  the  same  rule  was  followed  in  Cuiriev.  Pi${b);  and  very 
recently  in  WiarUm  v.  Earl  of  Durkam  (c),  first  by  the  Vice-Chancel- 
lory and  afterwards  by  the  Lord  Chancellort  upon  appeal— a  cmb 
in  all  its  particulars  Uke  the  present  — >[Mr.  Tfynme  remarked  that 
this  case  was  a  strong  authority  in  his  favor,  as  it  subsequently 
came  before  the  House  of  Lords  (li),  and  the  deobion  beUw  wss 
reversed.] — The  doctrine  with  respect  to  election  .b  laid  down  ia 
Blake  ▼.  Bunbwyt  which  has  been  referred  to ;  and  it  is  there  sud 
that  the  dbposition  by  the  testator  must  appear  upon  the  ftce  of 
the  will  by  declaration  plain,  or  by  necessary  oonduston  froa 
the  circumstances  disclosed  by  the  will;  and  the  same  priocipb  is 
stated  in  the  note  to  Dillon  v.  Parker  (e)^  where  the  whole  law  upon 
this  subject  is  laid  down.  In  the  present  case,  there  b  no  sueh  dtrJamtitm 
plain,  as  is  here  required.— >[Pennbfatheb,B.  In  thb  case,  the  Court 
must  be  satisfied  that  the  testator  meant  to  give  the  property  to  ths 
devisees  free  and  dbcharged  from  the  first  annuity.] — That  could  not 
have  been  bis  intention,  for  at  the  time  he  made  the  will  the  husband 
was  living;  and  the  argument  relied  on  would  set  aside  Graham's 
annuity  as  well  as  hb  wife's,  namely,  that  the  children  were  to 
take  the  lands  free  and  discharged  of  the  annuity  in  the  settbrnent. 
The  first  annuity  was  only  charged  upon  a  porUon  of  the  lands  devised, 
and  thb  accounts  for  his  omitting  to  refer  to  it.  The  doctrine  of 
election  arbes  where  the  claim  would  defeat  the  will;  but  in  this  case, 
to  say  that  thb  bequest  defeats  the  annuity,  is  saying  that  it  defeats  the 
rights  of  Graham  under  the  settlement;  and  every  case  of  electbn 
arises  where  all  the  property  b  subject  to  the  daim— [Pknnspa- 
THBB,  B.  The  reasoning  does  not  go  upon  that;  but  that  no  person 
shall  take  nnder  the  will  and  disappoint  it] — In  Affirti  r*  WiiHe  (/)$ 
tlie  Lord  Chancellor  pots  a  case,  which  b  toUdem  perbie  Che  present 
case : — **  Suppose  a  child  is  entitled  to  a  rent-chaige,  or  such  an  interest 
*<  out  of  a  real  estate  belonging  to  hb  father,  who  makes  a  provision 


(fl)  M'C.  &  T.  41.  (6)  17  Ve0.  468. 

(c)  6  Sim,  897 ;  S.  C. 3  Myl.  &  K. 478.  {4}  10  BIL,  N. S.688. 

(e)  1  Swans.  401 ;  8.  C.  1  Jac.  006  &  1  C<4.  &  F.P.C.  SOS. 

(J)  1  Yes.  sen.  831. 
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<<  tor  bim  by  legacy  or  poition,  and  derifliBa  tbal  real  ealale  to  anolber 
^  cbild»  without  taking  ootioe  of  tbe  rent-cbarge,  that  child  ia  entitled  to 
**  ibe  rent^charge." — [PKNNErATHBR,  B.  There  it  no  intention  there 
to  give  away  tbe  land  free  of  the  rent^barge.  In  tbe  present  casoi  it 
ia  ai^ed,  that  upon  the  face  of  this  will  there  ia  a  plain  intention  that 
he  meant  to  dispose  of  the  lands  free  from  the  first  annuity;  and 
this  is  t]ie  part  of  the  case  whidi  presses  ns.]  -»The  motire  he  ex<- 
presses  is  to  confer  a  benefit  upon  bis  daughter.  The  following  antbo* 
ritiea  are  strongly  in  faror  of  tbe  plaintiff:- 2  Suff(L  on  Pawer$, 
16S ;  Dwnmer  v.  PUeher  (a) ;  Dixon  v.  Sanuon  (b) ;  Lord  RemeUffk  v. 
Ladi^  PaH^(c);  Tibbiii  v.  TOfbiti  (<0--[PfiNNBFATii£m  B.  The 
fiu:t8  in  the  case  of  Blake  t.  Bunbury  referred  to  by  Mr.  JfeiMk 
han  are  rery  much  to  be  considered ;  and  that  case  decides,  that  if  a 
man  has  an  estate  subject  to  incumbrances,  and  he  devise  that  estate  as 
if  free  from  them,  the  disposition  will  be  valid,  and  the  incumbrancers 
daiming  under  tbe  will,  will  be  put  to  their  election.  It  is  a  very  strong 
case,  because  tbe  inenmbrances  in  that  case  arose  by  settlement ;  and 
although  tbe  testator  actually  confirmed  the  settlement,  the  Court  held 
from  the  intention  apparent  on  tbe  will,  that  he  meant  to  dispose  of 
the  estate  free  from  these  incumbrances.] 

A  question  arose  as  to  costs,  bnt  tbe  Court  said  that  in  this  case  the 
difficulty  has  arisen  upon  tbe  will,  and  in  dismissing  a  bill  under  such 
eircumstances  tbe  Court  never  dismisses  it  with  costs. 

Sahtrday^  June  20lA. 

Penkbfathbr,  B,*  this  day  delivered  the  judgment  of  the  Court. 

We  have  very  fully  considered  this  case.  The  question  which  arises 
upon  tbe  will  of  James  Dunn  is,  whether  tbe  annuity  of  £100  given 
to  bis  daughter  in  his  will,  is  in  addition  to  the  annuity  of  £100  given 
to  her  by  the  settlement  of  1794?  By  that  settlement  £100  a- year 
was  provided  for  the  plaintiff  in  case  she  survived  her  husband ;  and 
the  testator  subsequently  by  his  will  gave  to  his  wife  £100  a-year,  and 
£50  a-year  to  the  plaintiff,  to  be  increased  by  £50  a-year  after  her 
mother's  death ; — and  after  enumerating  different  properties  of  which 
he  was  then  possessed,  with  g^at  particularity,  he  lef^  them  subject  to 
some  other  legacies,  to  be  divided  between  the  children  of  tbe  plaintiff. 
It  was  insisted  by  Mr.  Thynne  that  the  second  annuity  is  not  to  be 
deemed  cumulative;  that  it  is  a  satisfaction  of  tbe  first,  or,  at  all  events, 
that  tbe  plaintiff  is  bound  to  elect  between  them.  As  this  case  is  cir* 
camstanced,  satisfaction  and  election  come  to  be  very  much  the  same ; 
although  many  cases  of  election  may  be  found,  where  there  is  no  satis- 


1840. 


WheroabUUfl 
filed  in  9onse* 
ouenceofadi^- 
ficul^  arising 
upon  tlie  wil^ 
nndei   which 
the  adverse 
parties  olaim, 
the   C<mrt  in 
dismiming  it 
will  not  give 
ooetfl. 


(a)  2  Myl.  &  K.  282;  S.  C.  fi  Sim.  36. 
(c)  6 Dow.  P.  C.  149. 

*  SolU9. 


(b)  2  Y.  &  Col.  666. 

(</)  19Ves.  666;  S.C.lJac.3l7. 
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Bat  whether  this  is  a  case  of  ntitftcdon  properly  bo  called, 
or  of  eiectton  properly  bo  called,  we  think  it  was  Tery  clearly  the  inten- 
tion of  the  ancestor  to  give  his  property  to  the  plaiotiiF's  children 
free  from  more  than  £100  a*  year  for  the  plaintilF.  She  cannot  there- 
fore hare  both ;  she  is  bound  to  elect  The  bill  must,  therefore,  be 
dismissed ;  but  without  costs,  as  the  difficulty  was  raised  by  the  aettlor 
himself,  and  all  the  fiunily  have  acquiesced  for  a  long  time.  We 
come  to  this  decision  with  great  reluctance^  as  the  plainti£P  has  enjoyed 
both  annuities  for  a  long  time ;  but  her  children  we  hope  do  not  entertain 
the  same  feelings  as  Mr.  Thynne,  and  they  may  not  think  themselves 
called  upon  to  deprive  their  mother  of  this  income ;  as  far  as  their  shares 
are  subject  to  it. 


Thursday f  June  4M. 


RECEIVER— SHERIFFS'  ACT. 


In  re  Monahan,  Petitioner ;  Kirwan,  Ee^oadent. 


Wbere  tbe  re- 
ceiver under 
the  Bheriflk'aet 
applied  for  an 
attachment 
againft  a  ten- 
ant  for    not 
paying   rent, 
and  it  appear- 
ed that  the 
reipondent 
made  a  lease 
of  the  premises 
in  question  to 
the  tenant,  and 
that  a  declara- 
tion   of    trust 
was    entered 
into  contempo- 
raneously with 
that   lease,  to 
the  effect  that 
the  tenant  held 
in  trust  for  A. 
who  it  appear- 
ed had  an  in- 
cumbrance af- 
fecting the  res- 
pondent's es* 
tate    prior    to 
any  of  the 
judgments 
which   formed 
the    subject- 
matter  of  the 
petitioner's 
claims  ; — ^the 
Court  directed  a 


Thb  receiver  in  this  matter  who  was  appointed  under  the  sheriffii*  ad, 
and  subsequently  extended  to  the  matter  of  three  several  other  petitions 
under  that  act,  applied  to  the  Court  in  the  Sittings  after  last  Hilary 
Term  for  an  attachment  against  a  tenant  for  not  paying  his  rent,  and 
upon  the  usual  affidavit  obtained  a  condition  order  for  the  purpose.  An 
affidavit  Iiaving  been  filed  by  the  tenant  as  cause  agmnst  that  coaditiooa] 
order, 

Mr.  Garvejff  on  behalf  of  tbe  receiver,  now  applied  to  the  Court  to 
make  the  conditional  order  absolute,  notwithstanding  the  cause  shewn. 

Mr.  Waiier  Baurke,  on  behalf  of  the  tenant,  stated  the  affidavit  to 
the  Court,  by  which  it  appeared  that  the  respondent  made  a  lease  of 
the  premises  in  question  to  the  tenant,  and  that  a  declaration  of  trust 
or  some  agreement  was  entered  into  contemporaneously  with  that 
lease,  by  which  it  was  agreed  that  the  lease  was  made  to  the  tenant  in 
trust  for  Mrs.  Magg  Taaffe,  who  it  appeared  had  a  lien  or  incombFanee 
affecting  the  respondent's  estate,  prior  to  the  date  of  any  of  the  jodg- 
menu  which  formed  the  subject-matter  of  the  petitioner's  daims,  and 
that  the  rent  reserved  by  that  lease  should  be  set  off  against  the  demand 
so  due  to  Mrs.  Taaffe. 

Upon  hearing  Mr*  Jennings  on  behalf  of  the  petitioners, 

reference  to  the  Remembrancer  to  inquire  and  report  as  to  A.'s  rights. 
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Th«  Codht  liffectedareferetiee  to  the  Remembraneer  to  inqalre  and 
report  whether  Mrs.  Magg  Taa£Fe  was  or  was  not  entitled  to  snch  prior 
incarabraooe,  and  in  wlmt  right ;  and  whether  a  tenant  was  or  was  not 
entitled  to  set  off  the  rent  payable  by  him  against  the  clum  of  Mrs. 
Taails,  and  reserved  firther  eolitAderatf on  nntil  the  retam  of  the  report. 


1840. 


MONAHAN 

r. 
KrnwAN. 


Friday f  June  5M. 

PRACTICB-^ATTAOHMBNT— RECBiVeR— 
TITHE  RENT-CHARGE. 

Bbown  v.  Brown. 

Ex  parte  Rer.  W.  Horb. 

This  was  an  application  on  behalf  of  the  Rev.  W.  Hore»  for  an  attach- 
ment agunst  the  receiver  in  this  cause  for  not  paying  the  rent-charge 
due  to  the  applicant,  oat  of  the  lands  over  which  he  had  been  appointed. 
It  appeared  from  the  affidavit  apoa  which  the  motion  was  groonded, 
that  the  receiver  was  appointed  in  January  1838 ;  npon  the  8th  of  May 
1889  theoerlifisate  of  the  Second  Remembrancer  was  obtainedi  anthor- 
ising  the  receiver  to  pay  to  Mr.  Here,  £26  18s.  Od.^  as  and  for  one 
year*8  senfe^baiiga  ia  lieo  of  tithes  payable  out  of  the  lands  f  n  the 
pleafings,  ap  to  the  let  of  November  1898,  and  ake  £8  for  eeels  ef 
the  eefiifioatai  rnfid  to  take  credit  for  the  same  in  passing  his  acooont ; 
«poa  tim  9tli  of  Jmie  the  receiver  was  pjsrsonally  served  with  the  eer^ 
(ificate ;  that  not  being  able  to  obtain  payment  from  the  receiver,  Im 
order  upon  him  te  aoooant  was  obtained  on  the  18th  of  January  1840 ; 
that  he  aeeerdingly  tied  hie  aocennt»  bnt  the  Remembrancer  refused  to 
paas  aamoy  in  eonseqaence  iiii  the  receiver  not  having  paid  the  amomit 
of  the  reat-diarge ;  and  he  directed  a  notice  to  I>e  served  upon  the  re- 
ceifw,  caHi^g  upen  him  to  pay  the  rent-charge  on  or  before  a  certain 
4ay»  otherwise  that  the  present  motion  woidd  be  made ;  and  that  the 
receiver  then  owed  to  the  applicant  d567.  Os.  3d. 

Mr.  Braddellf  for  the  Rev.  Mr.  Here,  relied  upon  the  foregoing 


Smhirday,  June  6<ft. 

RtCHAftm,  B.  I  have  mentioned  this  case  to  my  Brother  Pennbpathbr9 
aittd  we  are  ef  opinion  that  it  is  better  to  uphold  the  rules  of  the  Court, 
and  decide  that  the  receiver  ought  to  have  paid  this  sum  according 
to  the  allocation  of  the  Officer.  By  the  role  of  the  Ist  of  December 
1836  (a),  receivers  were  ordered  to  pay  tithe  composition  on  obtaining 
tlie  approbation  ef  the  Remembrancer ;  and  that  rule  has  been  continued 


Where  the  re- 
membrancer 
has     allocated 
a  certain  nam 
to  be  paid  hj  a 
receiver  as  the 
ti^e     rent- 
charge  due  out 
of  the   lands 
over  which  be 
has  been    ap- 
pointed;    and 
his  eertifioace 
has  been 
served  npon 
the  receiver, 
and  a  personal 
demand  made 
for  the  amoant 
of  such  rent- 
charge,    upon 
non-payment 
of  same  ^e 
party    entitled 
will  obtain  an 
attaehment 
against  the 
receiver. 
The  general 
order    of    the 
Court    direct- 
ing  the   re- 
ceiver to  pay 
the  tithe  rent- 
charge, 
amounts  to  an 
order  to  pay  in 
each    particu- 
lar case. 


(a)  Lowry's  Rules,  165. 
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BROWN 

V. 
BROWN. 


by  the  rule  of  the  dOth  of  November  18S8  (a),  and  iti  proTbioni 
applied  to  rent- charges. 

In  this  cate  yon  hare  made  a  personal  demand,  and  the  recarer  hai 
from  time  to  time  promised  by  letter  and  parol  to  pay  this  sum.  It  is 
less  onerons  and  less  expensive  to  the  receiver  to  grant  this  order  at 
once,  than  it  would  be,  first,  to  grant  an  order  upon  him  to  pay  the 
amount,  and  then  an  order  for  an  attachment  for  not^complyiag  inth 
that  order;  there  having  been  a  personal  demand  made  open  him,  and 
service  of  the  Remembrancer's  certificate.  We  are  of  opinion  that  the 
general  order  amounts  to  an  order  to  pay  in  each  particular  caae.* 


(a)  Lowrjr*B  Sup.  163,  a. 
•  See  Reilli  ▼.  Reilli^  O'Leaiy  on  Tithe  Bent-ehai^es,  848. 


Saturday,  June  Otk. 
RECEIVEIU-LANDLORD  AND  TENANT. 
Executors  of  Hill,  Petitioners ;  Kkrr^  Respondenti 


Upon  an   ap- 
plication for  a 
receiver  under 
the  6  &  6  9V. 
4,  c.  65,  over 
premises  held 
under  a  lease, 
the  tenant's  in- 
terest in  which 
had  heen  evict- 
ed   hy    eject- 
ment lor  non- 
paynent   of 
rent,   but  the 
time   tor    re- 
demption  had 
not    expired ; 
the  Court  will 
make  an  order 
for  a  receiver, 
the    petitioner 
undertaking  to 
pay   the    sum 
due  to  the  land- 
lord  for    debt 
and  costs,  and 
will  not  put  the 

Sarty  to  a  re- 
emption  bill. 


Mr.  T.  K.  Lowry  moved,  under  the  5  ft  6  IF.  4^  c.  55,  on  foot  of  a 
judgment  obtained  by  the  petitioners  against  the  respondent,  in  Eaater 
Term  last,  that  a  receiver  might  be  appointed  over  a  fann  in  the  town- 
land  of  Ballybracken,  county^  of  Antrim,  held  by  the  respondent  nnder 
a  lease  for  lives.  It  appeared,  however,  from  the  affidavit  of  the  peti* 
tioners,  that  the  &rm,  over  which  the  receiver  was  sought,  wsa  ak 
the  time  in  the  possession  of  Edward  Bruce,  Esq.,  the  head  landlord, 
under  a  civil  bill  ejectment  decree  obtained  by  him  against  the  respond- 
ent, on  the  2d  of  April  last,  for  non-payment  of  one  year  and  a-halTs 
headrent  of  the  premises ;  but  that  the  time  for  redemption  had  not 
expired.  The  petitioners  oflFered,  on  getting  the  reeriver  appointed,  to 
pay  off  the  rent  and  costs  due  to  the  landlord. 

Per  Cfuriam. 

Take  a  conditional  order  for  a  receiver  over  the.  lands  aad  pre* 
mises  in  the  petition  mentioned,  serving  the  order  on  the 
respondent  and  any  person  in  possession  as  a  creditor,  withoot 
prejudice  to  the  rights  of  the  head4andlord ;  the  petitionen 
undertaking  to  discharge  the  sum  due  to  the  head*landlord  for 
rent  and  costs. 


On  a  subsequent  day,  this  rule  was  made  absolute,  upon  a  certificste 
of  no  cause. 
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Saturday t  June  20rt. 

PRACTICE— NOTICB-^LODGINO  MONEY- 

Btrnb  9.  Lanomorb. 

Mr.  Fbarom  applied,  on  behalf  of  the  seqoestrators  in  this  cause,  for   A  motion  on 
liberty  to  lodge  a  snm  of  money  received  by  them  in  bank  stock*    The  qaestraton  "to 

motion  was  not  on  notice.  ^^fS^  monej, 

most  be  upon 
Botice. 

Pbnnbpathbr,  B. 

A  notice  of  this  motion  ought  to  have  been  given  to  the  parlies. 

No  rule. 


PRACTICE— NOTICE^RENEWAL  OF  ORDER. 

Browns  v.  Lynch. 

Mr*  Thomas  Kbnnbdy  applied  for  leave  to  renew  an  order  made  in  this   a  motion  to 
case  on  the  9th  of  February  1839.    The  order  was  for  liberty  to  a  ^f^V^  ^  ^^ 

*  '  derm  a  cause 

party  to  file  a  charge  and  prove  in  the  cause.  most  be  upon 

notice. 

Pbnnbpathbr,  B. 

Yon  ongfat  to  have  given  notice  of  thb  motion ;  not  having  done  so, 
it  must  be  refused.  No  rule. 


Monday^  June  22d. 

PRACTICE— RECEIVER— VACATING  RECOGNIZANCE  OF— 

SENDING  BACK  ACCOUNT. 

D'AftcY  r.  Sherry. 
D'Arcy  r.  Callan. 

In  this  case,  the  receiver  served  notice  to  be  discharged,  and  to  vacate  A  notice   of 

bis  recognizance.    There  was  a  cross-notice  to  have  his  last  account  ^^^{^^^^^ 

sent  back  to  be  reviewed.    The  latter  notice  did  not  specify  any  of  the  account    sent 

items  in  the  accounts  objected  to,  but  referred  to  the  affidavit  used  on  yfewed,  must 

the  motion  for  these  particulars.  specify  the 

'^  items  objected 

to;  it   is   not 

Mn  Brooke,  Q.  C,  for  the  i«ceiTer.  "SSem  to 

the     affidavit 
used  upon  the  motion. 
A  motion  to  yacate  the  recognizance,  at  the  same  time  that  the  receiver  applies  to  b*. 
discharged,  is  prematore. 


^  LN  TUfi  EQUITY  KXfHEQCML 


^.     ^'jUiTOm. 


c  .  L.ce  to  a«od  iMck  the  aeooant  oagirt.  te 
.  .^.  .ipou  which  yoa  ieek  to  Mod  back  the 
c ... .  culeac  pndica  toapplj,  for  tlu«  paipoM, 
...:u:t>ueJ  in  tho  attdavit.    That  motion 
i.«aaiucii  aa  the  notice  doea  nol  ^edfy  any 
:uuuoa  to  vacate  the  leeogiusanee  nunt  abo  be 
luuture.* 

*  See  FUtfermU  t.  BU\ 


RBCBlVBIU-yBBIFTING  AFFIDAVIT— SUKKU'FS'  ACT. 

la  ra  KaooH  e.  ¥fnwni 


A  coujitioiul  Bik  ABMSTBOimappliedtoBalwafcMlatsacaaftiMal  wdar  6r  ai»' 

ai>cbarii;cily    if 

n^'ug^^!Mr.       Mr.  iWfcito  objected,  that  there  waa 

Mt  h>  the  at.  i^itoraey,  Terilyinr  the  aenriee  of  the  eonditionai  order,  m  ranufed  bj 

toaicva^tothe  •   \%  . 

service  of  Uie  the  rale  of  the  Court.* 

cv>adiU(^Aal  or* 

/V  OirMM.— Allow  the 


Rale  diaehaiged. 

•  Gcaenl Ovte,  190,  JAPiirfliir,  ISSa.    Umrf'tRmUt  160. 


fU&iy,  Jkne  2611. 

PRACTICR— RBCBlVSRr-MONBY  IN  HANDS. 

Into . 

V  loeuiveruu-   Idfu  JoBH  Diuxui  appBod  on  b^alf  of  the  petitioner,  n  jadgment 
:  ^^!'\^^m   oredilor,  who  had  obtained  n  reeelTer  nnder  the  ShmiEi' Act,  that  the 

.     I  lum  of  mon<i>  io  hb  )iwid»  to  tl»  vedHoMr,  altttngli  he  has  not  accoanted,  where 
.;  I'v.u*  ihiii  th«  v*^*^^^*'  ^*»  ^^  ^v  creator  ia  Cevt, 
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receiYer  ahooM  pay  over  to  him  £16^  then  ia  hit  hiMidi.    It  appcAred         184a 
thai  the  receiver  bad  not  paaaed  any  accomty  but  thai  the  petitioaar      ^-^^V^ 
was  the  only  creditor  in  Coort;  and  that  the  receiver  was  aaxiooato        '^  ^^ 
pay  over  thie  sam,  bat  wished  to  be  protected  by  the  order  of  the 
Court.    He  ako  applied  for  the  coats  of  the  moiioa. 

Pemnuathbr,  B.,  after  aoMo  hesitatioa,  gnmled  the  motion. 

Motion  granted,  with  costs. 


W^dmsday^  Jum  24cft. 
PRACTICB^COSTS— FORECLOSURE  SUITS. 
Cane  v.  Brownrioo  and  others. 
Thb  biU  in  this  cause  had  been  filed  to  feredoae  a  mortgwe.    There  l^  ?  "^^  ^ 

-     -    ,  -  WW  foreclof  6  a 

had  been  a  decree  to  acconnt,  and  therennder  the  Second  Remem-  mortnge.  af- 

brancer  had  reported  the  righu  of  the  several  parties,  plaintiff  and  ^'^e  mite^ 

defendants.  This  report  was  nnexcepted  tO|  and  the  cause  now  came  on  gee,  it  appear* 

to  be  heard  on  report  and  merits,  and  for  a  final  decree.  mortgagee  had 

It  appeared  that  the  mortgagee  had  by  his  will  bequeathed  the  mort*  bequeauied  the 

3  1     •      !.«.  .  Ill  mortgage  debt 

gage  debt  m  different  portions  to  several  persons,  and  amongst  those»  in  different 
had  bequeathed  the  sum  of  £2,000  to  John  Shea  and  James  Wemys,  ^^"""^e^n!^ 
and  the  survivor  of  them«  his  execaiors  and  admiaistrators»  aa  trustees   and    amongst 

on  certain  trusts  in  said  will  mentioned.  hi^been  be- 

queathed to  A. 

and  B.y  and  the 

Mr.  Dixy  on  behalf  of  Henry  Wemys,  the  representative  of  the  sur-   rarrlTor  of 
vivor  of  said  trustees^  and  to  whom  the  Remembrancer  had  reported   ^^^&^^r 
the  said  sum  of  £2,000  due,  applied  now  for  his  costs  in  the  cause.  the  personal 

representatlTe 
of  the  sorTiTDV 

Mr.  Pakmham,  for  the  inheritor,  con^a.— This  person  cannot  have  ^^^^^^^^ 

his  costs,  as,  according  to  the  settled  role  of  this  Court,  only  one  set  of  and  £2000  was 

costs  is  allowed  in  a  foreclosure  suit  to  be  charged  against  the  inheri-   ^^fj^e^tf^ 

tance.     In  Chancery  it  is  otherwise,  but  the  rule  of  this  Court  would   That  he  was 
I       ■       •  .         .        .t  t    1         .  •  «      fl       entitled  to  be 

appear  to  be  the  just  one ;  as,  otherwise,  the  whole  estate  might  be  paid  his  coets 

swallowed  up  in  costs.  according  to 

^  the  pnonty  of 

his  demand, 

Mr.  Dub,  in  reply. — There  could  be  no  doubt  of  the  right  of  this   i^^  \)^^^  ^^ 

defendant  to  his  costs  in  Chancery,  and  there  is  no  difference  as  to  his   general  rule  of 

the    Court   in 
right  here.     It  is  a  favor  allowing  a  mortgagor  to  come  in  at  all,  as,   foreclosure 

after  the  day  named  for  payment  having  passed,  the  estate  becomes  the   ^^^  ^^  ^ 

property  of  the  mortgagee,  whose  strict  right  is  to  foredose  the  land ;   set  of  costs 

against  the  in- 
heritance. 
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1840. 


CANE 

V. 

BROWNBIOO. 


and  ander  this  ttate  of  facU,  it  would  be  hard  to  say,  that  a  party  to 
whom  the  mortgagee  has  bequeathed  a  part  of  the  debt,  and  who  it  r 
necessary  party,  should  not  get  his  costs. 

Mr.  Crawford,  for  the  plabtiff,  admitted  the  righU  of  Mr.  Wemp, 
and  that  he  was  entitled  to  his  costs  according  to  his  priority,  but  not 
until  after  payment  of  the  plaintiiPs  daims,  which  were  reported  to  be 
prior  to  his. 

Pbnmefathbr,  B.,  said  the  general  rule  ci  this  Court  in  foredosnre 
suite  was  as  Mr. PoAenAom  had  had  stated;  but,  under  the  peculiar  di^ 
cumstances  of  the  case,  decreed  that  the  defendant  should  huTO  his  eoste 
in  the  cause  according  to  the  priority  of  his  demand. 


TAwrsdttif,  June  25rt. 

INJUNCTION— WASTE— ANCIENT  MEADOW— TENANT 

FOR  LIFE. 

Davibs  9.  Daties. 


VTbere  a  bill  Ths  biD  in  this  case  was  filed  for  an  injnction  to  restnun  waste.    It 

nexUn  ^"^  appeared  by  the  bill,  and  the  affidavit  to  Terify^that  NetteiriUe  Dairies, 

nudnder  one  of  the  defeudanto,  being  seiied  of  the  lands  of  Kentstown,  in  the 

the  tenant  for  eouuty  Galway,  in  fee-simple,  in  the  year  1810,  upon  the  occasion  of 

a^^'  ^^h  m"  ^"  marriage,  they  were  by  deed  of  settlement  settled  upon  himself  for 

of  wute,  and  life,  with  remainders  to  the  issue  in  tail  male,  with  power  to  lease  for 

to  nu^  Sasei  ^'^'^  ^^^^  ^^  y^rs,  and  *'  so  as  such  lease  or  leases  be  not  made  dis^ 

not  dimniflh-  "punishable of  waste;" — ^the  bill  then  stated,  that  there  was  issue  of 

had  demiMd  a  ^>'  marriage,  Geoffry  Davies  (the  plaintiff),  who  is  the  eldest  son  and 

f^  .  ^^  xv^  heir-at'kw  of  the  said  Netterville  Davies,  and,  besides  sereral  other 

lands  to  a  uurd 

penon,  and  children,  the  defendant  Thomas  DaTies,  who  is  the  third  son  of  the  sud 

^  i^""^^^  marriage:;— that  upon  the  5th  of  July  1838,  the  defendant  NetterriUe 

sion  with  the  demised  a  certun  portion  of  sud  lands  to  the  defendant  Thomas,  and 

was    commit!  ^^^  plaintiff  was  induced  by  misrepresentations  to  be  an  executing  party 

^ng  waste,  hj  to  said  demise,  but  the  validity  of  which  he  impeached :  that  the  defen- 

tnnung  np,  '  • 

tilling,  and  ant  Netterville,  who  has  the  power  of  committing  waste,  being  in  eoUu- 

land^d^^the  '^^"^  ^^  Thomas,  had  joined  him  in  turning  up,  burning,  and  tilling 

defendant  ad-  the  said  lands ;  and  that  the  said  Thomas  did  turn  up,  bum  and  till  the 

turning  Qp,&c.  ^^  premises,  which  were  ancient  meadow  and  pasture  land.     In  the 

hat  ftated  that 
it    WM    land 

which  the  tenant  for  life  had  reclaimed  and  laid  down  in  grass  ahoat  thirty  jean  hefore, 
the  Court  refused  amotion  for  an  injunction. 
StmHt — That  such  pasture  \m  not  ancient  meadow  or  pasture. 
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answering  affidavits  the  defendants  stated,  that  the  only  part  of  the  lands 
in  the  possession  of  Thomas  which  had  not  been  ased  in  tillage  many 
years,  was  the  lawn,  being  abont  six  acres,  which  was  first  recUiimed 
and  Iiud  down  in  grass  abont  thirty  years  ago  by  the  said  defendant 
Netterville,  and  that  he  obtuned  leave  in  1839  from  the  defendant 
Thomas  to  grow  potatoes  in  abont  three  acres  of  it,  in  order  to  improve 
it ;  the  defendants  further  admitted,  that  in  addition  to  the  three  acres 
so  broken  up,  they  were  al>ont  to  bnm  another  small  portion  of  said 
lands ;  they  denied  that  any  portion  of  these  lands  was  ancient  pastnre, 
or  that  there  was  any  collusion  between  them  to  injure  the  plmntiff. 


1840. 


Mr.  HamUion  Smjfike  now  applied  for  an  injunction  upon  the  plain- 
tiff's bill  and  affidavit,  and  rdied  upon  the  admissions  in  the  affidavits 
of  the  defendants  that  the  three  acres  had  been  in  pasture  for  thirty  years, 
which,  upon  the  authority  of  many  decided  cases,  impressed  npon  the 
land  the  character  of  ancient  pasture;  Hunt  v.  Brown  (a);  Martin  v. 
Coffffon  (b) ;  Marrit  v.  Morris  (c). 

Mr.  Jamet  Blakep  Q.  C,  eoniriu    * 

PSNNBFATHBR,  B.* 

The  defendant  Netterville  Davies  only  admits  in  his  answer  that  he 
reclaimed  this  land  and  made  it  pasture  land  about  thirty  years  ago ; 
and  we  all  know  diat  such  land  is  very  likely  to  become  marshy  again. 
I  do  not  think  such  land  can  be  considered  ancient  meadow.  I  am 
bound  also  to  consider  this  motion,  as  Mr.  Blake  has  contended,  to  be 
substantially  a  motion  to  restrain  the  tenant  for  life,  who  is  dispunish- 
able of  waste.     Upon  these  grounds  I  must  refuse  this  application. 

Injunction  refused. 


(fl)  I  Sausse  &  S.  179 ;  S.  C.  6  Law  Reo.  N.  S.  130. 
(6)  1  Hog.  120.  (e)  I  Hog.  338,  241. 

*  Solut. 
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FRACTICB^RBCfiIV£R,  VACATING  HIS  RBCOGNIKANCE- 

INl  UNCTION. 

Ahovyhoiib. 

Where  it  ap-  Mfu  BoMiovBt  tpplted  on  behalf  of  oii#  4>f  the  torfllMs  of  ihe  nmnf 

^"we^W  ill  thw  (MM  to  fMMe  tli#  TOMirer's  rm>pii«Mioew    II  «p|Mt^  tittt  the 

pusedhifl  final  reoogfiinmie  Wat  «Mered  into  in  Ihe  year  16^6 ;   tiiat  the  rmirer 

1839,  wben  paned  his  final  aoooant  in  the  year  1829*  when  there  appeared  to  be 

raula  ram  due  ^  ^^  ^  ^^**  ^^^  ^^  porehaner  widdr  ihe  deeree  in  the  eaaae  was 

to  kim;  that  poi  Into  poaeoBiion  in  the  aame  year;  and  that  the  taoeiver  had aot 

^er^e^  tMeived  Miy  4i  the  tenti  aioee  hie  Ian  aoeoant. 

oree  in  the  The  CoaH  had  gtaated  a  «eadiiioaa1  order  for  thia  pQfpoae  hit  Tern, 

^to  pofliesnon  whidi  from  aome  irregolaHty  the  Coatt  eonM  net  aew  act  open ;  bat 

^'*Sir^e  ^^'  Burrmoei  submitted  that  he  was  entitled  to  an  ahaelate  order,  tpoo 

receiTer  had  the  gronnd  that  the  injunction  to  pot  the  pnrcliaser  into  posietsion 

^jGf^'^tB  amonnted  to  a  dischaiflie  of  the  receirer. 

■ince  his  last 

account ;  the  _  _ 

Coart  granted         PeNNEFATHER,  B. 

eate  the  recei-       I  think  it  does ;  and  npon  this  grooQd»  let  the  recognb»nee  be 

Tor's  recogni-    vacated. 

^'",^^  »•««-  v»^* 

had   not  heen 
formally  discharged. 

The  injunction  to  put  die  porehaner  into  posseerion  amoonts  to  a  discharge  of  ihe  receirer. 

*  In  P^mmnhp  ▼.  PeiMMiey.  1  BEogan  SSI,  13m  late  Mairterof  the  ftolls  held  that 
the  injunction  to  nut  a  purchaser  into  possession  is,  ipso  facto,  a  discharge  of  the  order 
appointing  a  receiTcr  orer  the  lands  mentioned  in  the  injunction. 


Frid^,  Jtme  26ih. 


PRACTICE— NOTICE— MONEY  MOTION. 


0*Fbrrall  r.  Madden. 


A  notice  of  a 
money-motion 
moveable  the 
last   of  the 
eight   equity 
days    is    too 
late ;    it  must 
he    lenred   in 
time  to  be 
moved  the  last 
day'bnt   one 


Mr.  M'Causlamd  applied  to  draw  money  out  of  Court  pnnoaot  to 
the  Remembrancer's  report ;  the  notice  was  dated  the  23d  of  Jooe. 

Pennepather,  B. 

This  notice  is  late;  a  motion  of  this  kind  ought  to  be  moreable 
yesterday ;  I  cannot,  therefore,  hear  this  motion. 

No  rale. 
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Friday^  June  26th. 


PRACTICE— NOTICE— MONEY  MOTIONS. 


Anon* 


Mr.  T.  K.  Lowry  made  a  similar  application  andar  the  same  circom-    ^  notice  of  a 

'^^  money-motion 

Stances,  but  grounded  upon  the- consent  of  all  the  parties  interested  in    moveable  the 

the  fundi,  which  he  submitted  would  take  hb  case  out  of  the  rule.  d^ysof  Termid 

too   late;   it 
must  l)e  Berved. 

P£NKBFATMBR»  R,  refuscd  the  motion,  the  application  in  all  such  in  time  to  be 
cases  mast  be  on  petition.*  ?°^?^  ^^  ^"J 

*  day  but  one  of 

Term ;  and  the 
consent  of  all  the  parties  interested  in  the  funds  will  not  vary  the  rule. 


*  See  note  to  Anon.  4  Law  Bee.  N.  S»  31. 


Friday^  June  26^. 


PRACTICE— MONEY  MOTIONS. 


Anonymous. 


Mr.  Fearon  applied  in  this  case,  whUe  the  Court  was  hearing  money* 
motions,  for  an  order  upon  the  receiver  to  pay  over  to  the  appli- 
cant a  certain  sum  then  in  his  hands,  and  no  person  appearing  to  oppose 
the  motion  it  was  granted. 

Mr.  Hadciiffe  subsequently  stated  that  he  had  a  brief  to  oppose  the 
motion,  but 'finding  the  Court  occupied  with  money* motions,  and  not 
conceiving  the  present  to  come  within  that  class,  he  was  absent  when  it 
moved* 


PiSNNEFATHER  B. 

Strictly  speaking,  this  motion  is  not  a  money-motion,  within  the  rule 
regulating  the  moving  of  money-motions ;  I  will,  therefore,  hear  the 
motion  again. 


k  motion   for 
an  order  upon 
a  receiver  to 
pay  over  a  cer- 
tain sum  in  his 
hands,    is  not 
strictly   a 
money-motion, 
therefore, 
where  such  a 
motion    was 
moved    when 
the  Court  were 
in   money- 
motions,  in  the 
absence  of  ^ 
counsel  who 
had  a  brief  to 
oppose  it,   the 
motion  was  re* 
heard. 


3  t     t 
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Fridmf^  June  Kik. 

PRACTICE— COSTS— SEQUESTRATION— PERSONAL 

PROPERTY. 

O^Brien  V,  FoiiBT. 

Upon  an  ap-  Mh.  RoLLffiTON  feppllod  for  liberty  u»  hiiie  a  fleqiMttimtioii  agaitiit 
plicaUon  for     ^|^^  plaintiff  for  the  costs  of  dismissiiig  a  UU.— [  Ar  Curiam.    It  there 

liberty  to  issue  "^  r« 

a  sequestration  notice  of  this  application?] — ^The  affidavit  states  that  the  property 
dU^min^^a^  against  which  ire  are  going  is  personal,  and  that  it  is  not  intended  to 
bill,  if  the  par-    interfere  with  anjr  real  property.     Under  these  cirenmstances,  if  notice 

gainst  ^per?     ^  g>^eD>  ^^^  party  will  remove  the  goods. 

sonal  property, 
notice    of  the 

motion  need  Upon  these  groonds  the  Court  granted  the  application. 

Stii'-te  Motion  gnnui. 

the  party  is  going  against  real  property. 


Monday,  June  29M. 

PRACTICE— AFFIDAVIT— RECEIVER  UNDER  SHERIFFS' 

ACT. 


la  re 


The   affidayit  Miu  Bbaddkli*  q>plied  for  a  conditional  order  for  a  receiver  onder  the 

ypoi^  ^^to^oV  *^®''^'  ^^       '^^^  affidavit  npon  which  the  motion  was  gronnded 

tain  a  receiver  omitted  to  State  when  the  judgment  was  revived,  hot  it  stated  that  the 

ISb"  ^t'muft  wWoBi  WM  enUUed  to  toe  o>t  an  e«yt(L 

state  expressly 

men?  >/re^-         PbnNBPATHBR,  B. 

Ted ;  it  is  not       ji^^  affidavit  is  insafficient ;  it  mnst  state  expressly  when  the  jedr- 
sufficient  to  .      ,  r         j  j  -n 

state  that  the  ment  was  revived. 

petitioner  is  Motion  refowd.* 

entitled  to  sue  wiwwwu  fmivow. 

out  an  eleyit, 

*  See  Anon*  6  Law  Rec.  N.  S.SOT 
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Monday y  June  26M. 

PRACTICE— NOTICE— INVESTMENT  OF  PURCHASE 

MONEY. 

LeB  «•  POOLK. 

Mil  Garde  applied  for  liberty  to  invett  a  toin  of  moneyy  being  the    A  motion  to 
oBO-foordi  of  the  parchaseoinoney  in  tbia  cause,  in  S^  per  cent  stock.      |>°^  of  ^^he 

purchase- 

PsNNEFATHBB}  B.,  having  ioqaired  if  notioe  of  the  application  had  ^r°ceot.  stool 
been  given,  and  being  answered  iq  the  negative^  said  that  he  coald  not  ^^  ^  ^P^'^ 
grant  the  application,  as  it  was  not  a  motion  of  course. 

Motion  refosed. 


Monday^  June  29M. 

PRACTICE^EVIDBNCE— SUPPRESSAL  OF  DEPOSITIONS. 

0*Hara  v.  Cabaoh. 

Mr.  Collins,  Q.  C,  moved  to  suppress  depositions,  the  interrogatories    Depositions 
wrongly  entitled.    The  tide  of  the  cause  was  O'Hara  v.  Pierce   ^^^  cannot 


Creagb,  Francis  Maitin  and  Patrick  Flynn,  and  the  mterrogatones   ^  ^®^>   \^^ 

.11    ^ir*  «%•  ^         •    Vi        •  1  ^      .  •     <»*^  party  who 

were  entitled  O  Hara  v.  Pierce  Creagh,  Francis  ■  and  Patrick   seeks  to  use 

Flynn;  Perrp  v.  SUoeMUr  (a);  Wkiie  v^  Taylor  (*);  Ct«rre  ▼.  Bowyer  (e).   f^^^'^  \^l 

them   re-sworn 

Mr.  James  (ySrien,  contra.  «pon  *«""• 

Pbnn^atubr,  B. 

I  apprehend  that  the  depositions  could  not  be  read,  or  the  party  who 
made  them  indicted  for  perjury ;  perhaps  they  might  be  amended.* 

No  rule  upon  this  motioUi  defendant  undertaking  to  pay  the  costs 
of  this  motion,  and  that  the  witnesses  shall  be  re-sworn  before 
the  Examber  before  the  1st  of  October ;  and  if  not,  let  the 
depositions  be  suppressed. 

{a)  Jac.  83.  (b)  3  Ver.  435. 

(c)  3  Swans.  357. 
*  Depositions  amended  in  M^Clcnahan  v.  Magee,  2  How.  £.  £.  ^36* 
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Friday^  June  12Af  and  Satiirday^  June  2Qih. 

FRAUDULENT  CONVEYANCE— GUARDIAN  AND  WARD- 
CONVENT. 

Whytb  r.  MsADK  and  others. 

i^^abott  ^  "^"^  ^^^^  ^°  ^^>>  ^*>"®  "^^  ^^^  against  Elisabeth  Meade,  Mary  Anne 

yeani  of  age.  Maxey,  and  Catherine  Mary  Dolan,  members  of  the  Ranelagh  Conyent, 

of  considerable  &nd  Others  (plaintiff's  siater  and  children,  who  were  friendly  parties); 

real  and  per-  for  the  reconveyance  of  the  lands  of  Woodpark  and  Tudder,  formerly 

sonal  property,  ''  ^         '  * 

entered  aeon-  conveyed  by  the  plaintiffs  to  the  principal  defendants,  and  also  to 

arpMtnUnt^or  ^^V^^  ^^^^  ^  transfer  so  moch  3j^  V  cenL  stock,  as  wonld  be  eqni- 

pupil  was  con-  valent  to  the  stock  in  the  bill  stated  to  have  been  transferred  by  the 

upon  an  agree-  plaintiff  for  the  use  of  the  said  defendants. 

ment  on    the        From  the  pleadings  and  proofs  in  the  caose,  it  appeared  that  the 

nuns  that  she  plaintiff,  in  1825,  being  then  eighteen  years  of  age,  went  to  reside  at 

profeMed'^nn-  ^"clag^^  Convent,  whether  as  a  postalant  for  the  order  of  nuns  resid- 

der     age,    or  ing  therein,  or  as  a  pupil,  was  controverted ;  but  it  was  dearly  proved, 

apprising   her  ^^^t  her  friends  were  very  averse  to  her  becoming  a  nun ;  and  the  bill 

friends   previ-   charged,  and  some  witnesses  deposed,  that  the  said  defendants,  in  order 

ously ;    and  ^»t         ,  **     '  "^         ' 

appeared  that    to  induce  them  to  agree  to  plaintiff 's  residing  in  the  nunnery,  expressly 

f«wed^^nnder  P^^"^'*^^  ^^^  should  not  be  professed  until  after  she  attained  the  age  of 
agn,  and  iu  the  twenty-one  years,  and  that  her  friends  should  be  apprised  previously, 
her  friends ;        '^"^  ^^"^  ^^  ^'^^  upon  this  express  condition  tlie  consent  of  her  friends 

and  there  was  was  obtained  ;  that  it  was  agreed  she  should  pay  £600  for  all  her  expenses 
no  evidence  of    ,  ■    •'  ^ 

any  notice        m  the  convent  for  her  life,  if  she  slioold  remain  ;  that  in  1 827  the  defend- 

«*J^«*  J^*-«^   ""*'  induced  her  to  become  a  nun  under  twent v.  one;  and  in  the  absence  of, 

given   to    any  *  »  » 

of  them,  save  and  without  apprising  her  friends,  that  she  was  professed  privately  in  the 

fn'^the  Miswer  Opening;  but  plaintiff  admitted  she  was  then  willing  to  become  a  nun; 

of  the  defend-  that  being  under  age,  the  £600  was  not  paid,  but  that  £40  a- year  wu 

"d  'commnni-  P«t<*  ""til  1829,  when  £1000  3 J  V^  cent  stock  was  transferred  by  her 

he?silter'^in*d  ^^^  *^®  ^^  ^^^^^  ^^^  defendanta ;  that  in  March  1829,  being  very  Ul, 

afterwards,  she  was  induced  to  make  over  her  real  property  for  the  benefit  of  the 

rived    at^  foil  *^>®^7  S  ^^^  accordingly,  by  deed  of  lease  and  release,  she  granted  to 

age,  she  as-  these  defendants  the  lands  of  Trudder  and  part  of  the  lands  of  Wood- 

allher  property  park,  for  her  interest  therein,  upon  trust  as  to  the  latter,  for  the  use  of 

for  ttie  benefit  ^•'^  «<><5'«^y>  and  as  to  the  former,  fir  herself  for  life;  and  after  her 

of  the  convent ;  death,  upon  trust,  that  the  said  defendants  should  retain  for  said  society 

*hat  previous  to    ^  17  V  aiMitiiii,  and   pay   the   residue  to  her  sister  and   her  sister's 

this  she  had 

been  excluded 

frora  the  society  of  her  friends,  and  that  the  deed  for  this  purpose  was   prepared  by  the 

professional  agent  of  the  convent,   and  that  she  had  no  friend  of  her  own  present ;  and 

having  in  some  time  after  quitted  the  convent,  she  filed  a  bill  to  set  those  proceedings  a»ide, 

for  a  reconveyance  of  her  real  estate,  and  for  an  account :  Held — That  the  transactions 

in  this  case  fell  within  the  principle  of  the  cases  of  guardian  and  ward,  which  decide 

that  dealings  between  them  ought  not  to  stand.    Decree  accordingly.  ^ 
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children,  the  other  defendants  in  the  canse ;  that  npon  this  occasion         1840. 
Terenne  Dolan,  the  attorney  of  said  society,  arid  the  brother  of  the 


at  this  time  her  attorney.  Slie  admitted  she  privately  left  the  con- 
vent in  1827,  and  aAer  remaining  with  her  friends  a  week,  Tolantarily 
retamed  to  the  convent.  The  bill  farther  charged,  and  evidence  was 
given  in  support  of  the  allegation,  that  plainti£P  was  exclnded  from  the 
8<iciety  of  her  friends ;  that  she  finally  quitted  the  convent  in  April 
1836,  and  had  been  since  in  receipt  of  the  rents. 

The  defendants,  in  their  answer,  denied  the  agreement  not  to  pro- 
fess her  until  she  attained  the  age  of  twenty-one ;  insisted  that  they 
wrote  word  to  her  sister  in  time  to  be  present  at  the  profession,  or  to 
have  interfered  to  prevent  it,  and  did  not  write  to  her  other  friends, 
because  plaintiff  did  not  express  any  wish  that  they  should  do  so ;  and 
relied  upon  the  statute  of  limitations  in  bar  of  the  account ;  that  the 
cause  of  refusing  some  of  her  friends  was,  that  they  had  assisted  her  in 
privately  withdrawing  from  the  convent ;  and  as  to  others,  that  by  the 
rules  of  the  convent,  only  certain  days  were  set  apart  for  receiving 
visitors,  and  all  persons  calling  on  the  other  days  were  excluded. 

Mr.  Dolan,  in  his  depositions,  proved  that  he  had  been  employed  by 
the  plaintiff  as  her  attorney,  at  least  four  timeg  since  she  came  to  reside 
at  Ranelagh,  in  the  management  of  her  property,  and  specified  the 
occasions ;  that  plaintiff  was  not  under  any  restraint  of  any  person 
whatsoever;  that  she  communicated  to  him  fully  and  freely  her 
own  free  and  unbiassed  wishes  respecting  such  professional  business ; 
that  Mr.  Mills  during  this  time  acted  for  plaintiff's  sister,  and  not  for 
the  plaintiff.  In  further  depositions  on  the  part  of  the  defendants,  it 
was  stated  that  they  always  treated  the  plaintiff  with  great  kindness 
and  attention  ;  that  they  never  endeavored  to  induce  her  to  dispose  of 
her  property  contrary  to  her  own  inclination ;  that  the  cau(>e  of  exclud- 
ing her  friends  was,  that  visitors  are  only  admitted  on  certain  days  by 
the  rules  of  the  society ;  and  that  she  stated,  on  her  return  to  the  con- 
vent, that  while  away,  a  Mr.  Meekings  proposed  to  marry  her. — [This 
was  a  principal  witness  in  support  of  the  allegations  in  the  bill.] 

Messrs.  Blachbume^  Q.  €.,  and  Smithy  Q.  C,  with  whom  was  Mr.  IF. 
Griffiihy  relied  upon  Huguenin  v.  Basely  (a) ;  Hinion  v.  HinUm  (fi) ; 
Norton  v.  Relly  {c) ;  Dtnt  v.  Bennett  (d)  ;  Bevett  v.  Harvey  (e)  ;  and  1 
Storey* 9  Equity  Jurisdiction^  256,  258. 

(a)  14  Ve«.273.  (ft)  2  Ves.  sen.  631,  635;  S.  C.  Amb.2/r. 

(. )  2  Eden,  286.  {d)  7  Sim.  632,  546. 

(e)  1  Sim.  &S.  502. 


defendant  Catherine  M.  Dolan,  prepared  said  deed,  and  plaintiff  had       wuyte 
not  the  assistance  of  any  professional  friend,  although  one  John  Mills 
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Serjeant  Ot€m$  and  MeMn.  Diektm^  Q»  C^  and  Molt^  etted  ProU 
▼.  AirAtfT  (a);  flvAler  r.  ^l/ftinj  (<^) ;  Evans  ?.  Biehn^  (c) ;  Ster/  t. 
lfa«itA(i/)s  and  Batty  y.  IJa^i^). 

Pemvbfathbb,  B. 

In  the  year  1825,  thia  young  woioan,  tbo  plaintiff  in  thLi  canae,  entered 
into  the  ettabliahment  of  the  defendants  aa  a  lodger,  and  onqneationably 
not  aa  a  person  who  had  irrevocably  boand  herself  to  take  the  veil. 
That  this  waa  so  is  quite  manifesti  independent  of  the  express  OTidence 
of  what  was  stipulated  at  the  tipoe  she  entered  the  conrenU  And  what 
is  that  which  waa  so  stipulated,  and  which  ought  to  be  done  wilhoot 
express  arrangement  ?  namely,  that  she  was  not  to  be  professed  until 
she  attained  the  age  of  twenty-one ;  nor  even  then  without  oommnoi- 
oating  with  her  friends ;  that  is  the  evidence  of  one  of  the  witnesses 
(Mr,  Henry);  it  is  not  denied,  nor  can  there  be  a  doubt  thrown  uff^ 
it.  Under  that  stipulation  she  entered  the  convent,  aqd  it  waa  further 
agreed  that  she  waa  to  pay  X40  a>year  uptil  she  took  the  veil,  aad 
£600  afterwards ;  the  defendants  have  no  pretence  to  claim  the  £600 
until  she  took  the  veil.  Whan  the  case,  therefore,  is  put  upon  contract, 
there  is  no  foundation  for  it;-'-~the  contract  was  violated  in  every 
material  point  by  the  defendants ;  because  the  plaintiff  took  the  veil, 
and  we  must  suppose  by  the  influence  of  the  defendanta,  while  she  was 
under  age««>contrary  to  the  duty  of  the  defendapts-^^ven  without  any 
agreement  upon  the  subject — but  also  in  direct  violation  of  the  express 
agreement  they  entered  into  with  the  plaintiff  and  her  friends.  In 
February  1827  she  remains  under  the  same  influence,  it  must  be  sup- 
posed; which,  give  me  leave  to  say,  is  iocontestably  proved  by  her  haviag 
taken  the  veil;  and  so  she  continues  until  1829,  when  she  becomes 
unwell.  Her  brother-in-law  is  denied  access  to  her;  her  sister  is 
allowed  to  see  her,  but  never  without  a  member  of  the  convent 
being  present;  and  in  such  circumstances  as  these  she  transfers 
£1100  to  the  defendants,  and  the  whole  of  her  real  estate,  with  the 
exception  of  some  small  portion  of  it,  which  she  gave  to  her  relations. 
Can  it  be  seriously  said  that  a  transaction  like  this  ought  to  stand  ? 
that  a  deed  executed  by  a  person  placed  at  a  convent  like  this  person- 
placed  in  a  situation  where  that  undue  influence  is  more  likely  to  be 
exercised  than  in  any  other,  which  Ck)urts  of  Equity  should  interfere 
to  prevent ;  and  shall  it  not  be  presumed,  beyond  almost  a  doubt  io 
strong  as  not  to  be  rebutted,  that  the  documents  in  question  were 
executed  by  the  plaintiff  under  undue  influence      But  that  is  aot 


(a)  1  Sim.  1 ;  S.  C.  4  Rum.  607.  (6)  3  Mjl.  &  Kee.  113,  133. 

(c)  6  VeP.  183.  {dj  2  Atk.  610. 

(f)  1  Vera.  141. 
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all ;  the  deed  wag  got  ap  by  Mr.  Dolan,  tbe  professional  friend  of  the 
convent,  without  the  presence  of  any  professional  friend,  or  of  any 
friend  at  all,  of  the  infant ;  and  this  gentleman  takes  upon  himself  to 
swear  that  these  ladies  are  so  incapable  of  erring,  that  all  this  young 
woman  has  done,  was.  done  without  the  slightest  iniBuenoe  baring  been 
exercised  over  her — the  spontaneous  eflFusion  of  her  own  mind !  When 
we  find  him  thus  rolunteering  i6  swear  what  the  Searcher  of  Hearts 
alone  could  teU,  is  it  not  plain  that  he  gave  his  heart  and  mind, 
not  to  the  unfortunate  rictim  upon  whonk  he  WtiS  about  to  pmotice  as 
far  as  he  was  able,  but  to  the  defendants  in  Ihis  cause  ?  fte  Is  not  eslled 
upon  to  say  whether  the  deed  was  technical  or  tiot,  of  whether  eouasel 
taw  it ;  we  do  not  want  to  know  what  the  plainliiFsttid  to  him ;  what  we 
seek  to  know  is  this,  if  she  had  an  intention  to  m^e  this  dispositioil  of  her 
property,  how  it  was  produced  ?  And  no  man  can  d6ubt  that  it  was  pr^ 
duced  by  the  influent  of  these  ladies  over  a  young  penon,  seduded  ftom 
every  friend ;  her  nearest  relatives  excluded  from  hen  Clin  ws  hesitsle 
for  one  moment  to  beletve  that  the  itttention  Was  prodnosd  by  An 
eatercile  of  iniuenoe  on  the  part  of  those  who  ought  not  to  be  engagM 
in  secular  pursuits,  but  oaghf  to  have  been  devoted  to  the  Inttraotidn 
of  the  plaintiff's  mind  ?  Upon  the  whole  we  think,  withotit  any  dcfubl, 
that  we  ought  to  decree  a  re-conveyance  of  these  prsmlsesi  and  the 
account  sought  for  by  the  bilL 

RictiAROB,  B.,  concurred-^It  was  unneeessary  to  say  nloce  after  Ike 
judgment  of  his  Brotiher  PsKNUPATtinR,  than  that  in  his  opinion  Ihis 
eese  Ms  expi««ly  within  the  cases  6f  guardian  and  ward>  and  Wis 
governed  by  them. 

Decree  luMsordhigly* 

Monday,  Juru  22d. 

PmfNBJPATHUR,  B.,  this  day  stated  that  in  thei^  judgment  in  this  diuse 
the  Court  did  not  intend  to  lay  down  any  general  role ;  but  that  the 
particular  circumstances  of  this  case  brought  it  within  that  dass  of  cases 
which  decide  that  transHctions  Kke  those  disclosed  in  this  case  ought  net 
to  stand.  Thekre  are  cases  in  which  dealings  between  guardian  and  ward 
are  upheld,  but  it  lies  upon  the  perty  seeking  to  uphold  them  to  prove 
that  such  transactions  have  been  b&na  Jlde. 


1840. 
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Saturday,  June  Hlh, 

CONSTRUCTION  OF  WILL— LEASE  OP  LIVES 
RENEWABLE  FOR  EVER. 

KiRBY  V.  O* 


Where  a  tee-  This  wm  a  modon  to  oonfirm  the  Master's  report  in  diis  cause,  whereby 
tro^eM  bit  ^^^  declared  that  certain  persons  were  entitled  to  the  residue  of  the 
I'f^,^      Auids  then  in  bank  to  the  credit  of  the  cause. 

interesT    in 

farms  of  whieb  The  question  arose  upon  the  construction  of  a  passage  in  the  will  of 
for  Iwes"^^  Nicholas  Stout,  whereby  he  deyised  to  trustees,  and  to  the  surri  vor,  &c, 
newable  for  of  them,  ^'  his  estate  and  interest"  in  the  fiurms  of  Two-mile-bridg8» 
after  paying  Ballynock  and  Corbally  (of  which  he  was  seised  for  lives  renewable  for 
^'^'^^^^^^  OTor),  upon  trust,  after  paying  certain  annuities,  debts,  and  legsdes 
permit  anisnf-  diereiu  mentioned,  to  '^  permit  and  sufPer"  his  nephew  Nicholas  Stout 
a!  toe^oy Uie  ^^J®*  ^ ^njoy  the  said  farms,  -subject  to  the  rent  and  fines  payable 
same  for  bis  thereout  for  the  term  of  his  natural  life,  and  from  and  after  his  deceaie 
and'  after  bis  (rabject  as  aforesaid),  to  permit  such  son  of  his  body  as  should  first 
deceaM,  to  attain  to  the  age  of  twenty-one  years  to  enjoy  said  lands ;  and  on  fiulore 
eon  of  bis  of  such  issue,  remainder  to  his  nephew  Stout  Hayes,  for  the  term  of  hit 
tBdn'tlM^age^f  ^^^*  remainder  to  his  first  son  that  should  attain  to  the  age  of  twenty- 
si  to  enjoy  one  years ;  and  on  failure  of  such  issue,  remainder  to  his  nephew  John 
on  failure  of  Hayos,  for  the  term  of  his  natural  life,  remainder  to  his  first  eon  that 
to^bliT''^^^  should  attain  the  age  of  twenty-one  years ;  and  on  fiulnre  of  such  issne, 
B.,  forbie  life,  renududer  to  his  nephew  James  Hayes ;  remainder  over.  In  a  preyioos 
uTfint  ton  u  V^  ^^  ^''  ^"^v  ^^  devising  a  fee-simple-estate,  the  testator  used  the 
before:  Held—  same  language. 

A'l  wbo  at-         ^^  ^^  ^>^*®  ^^^  ^^  ^^  l'^®'^  ^^  ^^^  ^  ^^9  ^  P^y  ^ff  certain  diaiges 

tained  tbe  age   a£Fecting  the  abore  lands,  and  after  a  sale  and  paying  off  all  the  demands, 

of  21.  and  died  _    .  »    *     « 

in  tbe  lifetime   £S09  remained  to  the  credit  of  the  canse^  and  this  sum  was  the  snbjeet 

iDok^^  ^^  bT''  ^'  ^^  reference  out  of  which  the  present  question  arosa 
late  interest  in  It  appeared  in  the  cause,  that  the  md  Nicholas  Stout  Hayes  (other- 
ese  pre  ee.  ^^  Q'Hea),  entered  into  possession  of  the  above  farms,  and  so  con- 
tinued until  he  died  in  May  1828 ;  that  he  had  one  son,  Nicholas  Stout 
O'Hea  the  younger,  who  died  in  the  lifetime  of  his  &ther,  and  one 
daughter,  Letitia  0*Hea,  the  late  wife  of  the  defendant  Geoige  Kirby, 
by  whom  she  had  three  daughters,  two  of  whom  were  now  alive,  and 
who  claimed  this  residue  as  heiresses-at-law  of  Nicholas  Stout  0*Hea 
the  younger. 

John  O'Hea,  the  eldest  son  of  the  said  Stoat  Hayes,  otheririse 
0*Hea,  claimed  also  to  be  entitled  to  the  s^d  residue  under  the  limita- 
tion to  his  fiUher  in  the  will  of  the  said  Nicholas  Stout. 


Mr.  CoUm§i  Q.  C«,  oonlrei,  oofttmideil  that  the  limitation  to  the  eon 
contingent  npon  bia  li?  ing  at  the  tame  of  hit  father*!  death:  that  the  word 
**  eon."  was  a  word  of  limkalioo  and  not  of  parehase ;  and  that  npon  the 
authority  otBabifUfm  r.  Robimon  (/);  MeUuh  t.  MMUh  (m)  ;and  Camp^ 
beiir.  Vaugkan(n) ;  either  the  father  or  the  son  took  an  estate  in  tail  malei 

ia)  $  Burr.  1618 ;  8.  C«  I  W.  Bl.  586.  («)  9  Eut,  400. 

(e)  I  Burr.  SS8,  884;  S.  C.  1  Ld«  Kes.  506.  (d)  9  Smvd.  388,  c. 

(e)  3  Maale  &  8.  008.  f/J  6  Pric«,  ir8. 

O)  8  N.  B.  185.  (A)  1  B.  &  C.  688;  8.  C.  3  B.  &  B.  678. 

(i)  1  Lntw.  755.  (*)  8  Tei.  ten.  48. 

(03ye8.fleii.835;S.C.lBiirr.S8.         (m)  3  B.  &  C.  530 ;  S.  C.  3  D.  &  B.  804. 

(n)  Loft.  867. 

3  K     t 
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Serjeant  Greensy  for  the  heiresses-at-law  of  Letitia  O'Hea,  otherwise         1840. 

Kirbjr* — If,  in  this  case,  the  first  tenant  for  life  had  a  son  who  attained 

twenty-one,  he  would  take  the  absolute  interest  in  these  premises, 

although  there  are  no  words  of  inheritance.  Where  a  limitation  over  is 

only  given  in  the  event  of  the  first  taker  dying  under  twenty-one, 

the  Courts  hold  that  he  takes  the  absolnta  interest  npon  the  ground 

that  the  limiting  the  estate  over,  only  in  the  event  of  his  dying  in  his 

minority,  shewed  that  the  tastator*s  intention  was,  that  it  was  not  to  go 

over  if  he  attained  his  full  age ;  Frogmorten  v.  Botyday  (a) ;  Doe  d. 

Wight  V.  CundaU  (b) ;  GoodHOe  d.  Hayward  v.  WhiAy  (c) ;  Purefoy 

V.  Rogers  (d) ;  Marshall  v.  Hill  (e)';  2  Powell  on  Deo.  395 ;  the  same 

principle  is  established  in  Doe  d.  Elsmore  v.  Coleman  f/J,  npon  the 

ground  of  the  manifest  intention  of  the  tastator.     If  this  were  a  case 

of  fee- simple-estate,  it  would  be  clear  upon  the  authorities  that  Nicholas 

Stout  0*Hea  took  the  absolute  interest.-— [Pbnnbfatuer,  B.  The  case 

of  an  estate  pour  autre  vie  is  a  fortiori ;  in  the  devise  of  his  simple  estate 

he  uses  the  same  language ;  and  if  he  meant  thereby  to  give  the  fee  it 

ia  a  strong  presumption,  that  in  the  devise  under  consideration  he  meant 

to  give  the  absolute  interest  in  these  premises.] — If  then  the  first  son 

who  attained  twenty-one  of  the  first  tenant  for  life  would  take  the 

absolute  interest,  it  is  decided  that  where  a  person  devises  to  an  indivi* 

dual  of  a  class,  the  Court,  inferring  uniformity  of  intention,  will  give 

to  any  one  of  that  class  the  same  estate  given  to  that  individual ;  Wright 

T.  Bond  (g) ;  Doe  d.  Orphe  v.  Frost  (h) ;  and  it  is  plain  that,  in  the 

present  case,  the  testator  did  not  intend  to  make  any  dutinction.     He 

meant  that  the  whole  estate  should  vest  in  the  first  son  who  attained 

twenty-one ;  he  gives  leasing  powers  and  jointuring  powers  only  to  the 

nephews,  and  not  to  the  sons ;  and  the  word  *<  remainder**  which  he  has 

naed,  is  sufficient  to  give  the  absolute  interest  to  such  son ;  Norton  v. 

Ladd(t);  BailU  r.  GaU  (k). 
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and  in  either  of  these  oFenta,  the  children  of  Letitia  O'Hea  vronld  not 
be  entitled  to  the  snrplas  in  bank.  As  to  the  difference  between  dcTises 
of  leases  for  lives  renewable  for  ever,  and  estates  in  fee,  he  referred 
to  Doe  V.  RMfuon.  (a) 

Serjeant  Greene  replied. 

PENNBFATHBRy    B.* 

I  concur  in  Serjeant  Greenes  constraction  of  this  will.  The  testator 
gives  to  the  trustees  all  his  interest  in  this  property^and  all  the  subsequent 
words  must  refer  to  what  he  gave  these  trustees.  I,  therefore,  think  that 
the  son  who  attained  twenty-one  was  to  take  a  quati  fee,  because  the 
whole  estate  was  given  indefinitely  to  the  trustees,'%ind  the  devise  to  soch 
son  was  a  designation  of  the  use  of  that  which  was  given  to  the  trustees. 
It  was  given  to  the  first  son  of  the  nephew  who  attained  twenty -one, 
and  was  not  given  over  in  any  event,  but  on  the  son's  not  attaining 
twenty-one.  The  authorities  cited  by  Serjeant  Greene  are  condnsiFe, 
and  I  agree  with  the  Ofiiceri  that  the  entire  interest  in  the  lands  in 
question  vested  absolutely  in  the  son  who  attained  twenty-one. 

(a)  8  B.  &  c.  aoe. 

*  Solua. 


Where  the 
lands  were  Bold 
under  a  decree 
upon  the  30th 
of  April  1840  ; 
one-fourth  of 
the  purchase- 
money  deposit- 
ed ;  a  conditi- 
onal order  to 
confirm  fhe 
8ale,and  subse- 
quently the  re- 
maining three* 
fourths  lodged 
in  bank  to  the 
credit  of  the 
cause,  all  upon 
the  following 
day,  and  the 
order  to  con- 
firm the  sale 
made  absolute 
tents  from  the 


Tuesday,  June  SOih. 

PRACTICE-SALES  J  UDICIAL— PUACHA8ER*S  RIGHTS- 
RENTS. 

Vincent  r.  Thwaitrs. 

In  this  case  there  was  a  decree  for  a  sale,  and  the  lands  were  set  op 
npon  the  30th  of  April  1840,  and  Joseph  Gore  being  the  highest  bidder 
was  declared  the  purchaser;  upon  the  1st  of  May  the  one-fourth  of  the 
purchase-money  was  deposited  in  bank^  under  the  certificate  of  ibt 
Remembrancer,  and  upon  the  same  day  ao  order  was  obtained  for  con- 
firming tlie  sale ;  the  purchaser  subsequently,  on  the  said  1st  of  Msy> 
obtained  the  certificate  of  the  Remembrancer  to  lodge  the  remainder 
of  the  purchase-money  in  bank,  and  accordingly  lodged  same  to  the 
credit  of  this  cause  upon  the  12th  May, — the  order  for  confirming  the 
sale  was  made  absolute.  Upon  these  facts,  the  purchaser  applied  for 
an  order  upon  the  receiver  to  pay  to  him  the  rents  which  became  doe 
since  the  1st  of  November  1839,  being  the  gale-day  next  preceding 
the  day  upon  which  the  sale  took  place. 

on  the  12th  of  May— He/tf,  that  the  purchaser  waa  not  entitled  to  the 
1st  of  November,  the  gale-day  next  preceding  the  day  of  sale. 


V. 
TUWAITES. 
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Mr.  GayiT^  for  the  parchater,  applied  for  a  declaration  to  the  OflBoer,  1840. 
directing  him  to  allow  the  rents  in  question  to  the  purchaser,  in  making  >^^v^ 
up  his  allocation  report.  He  relied  upon  Scott^v.  Bothe  (a),  and  Moniffih  vxncbnt 
may  ▼.  Couleii  (b) :  in  the  latter  case  the  late  Chief  Baron  said,  it  must 
be  considered  as  analogous  to  the  case  of  an  actual  conveyance  executed 
to  the  purchaser  when  he  paid  the  purchase-money  into  Court.  If 
such  conveyance  had  been  executed,  it  is  dear  that  he  would  be  entitled 
to  these  rents. 

Mr.  Fitzgeraldy  contra. 

PSNKEFATHBK,  B. 

According  to  the  settled  practice  of  this  Court,  the  three- fourths  of  J°e*?thfto^ 
the  purchase-money  cannot  be  paid  in  until  the  sale  is  confirmed ;  and   fourths  of  the 
in  this  view  I  adopt  the  language  of  the  Lord  Chief  Baron  in  Monl*   neT^caanoT^be 
gomery  y.  Cosslett^  that  where  a  purchaser  is  entitled  to  the  conveyance   P^<^  |°.  ^^^^ 
he  is  entitled  to  every  thing.   The  question  raised  in. this  case  could  not  finned.  Secus 
r^;ularly  occur  in  this  Court,  because  the  three-fourths  cannot  be  paid   ^^  Chancery. 
in  until  the  sale  is  confirmed ;  there  must  be  both  confirmation  of  the 
sale,  and  payment  of  the  purchase- money,  but  after  that  the  purchaser 
has  a  right  to  consider  that  what  ought  to  be  done,  is  done.     That  is 
the  principle  of  this  Court,  but  these  two  things  must  be  done.  Would 
is  not  be  a  monstrous  absurdity  that  the  applicants  should  be  entitled  to 
these  rents,  and  yet  that  the  lands  might  be  set  up  and  sold  to  another  ? 
Our  practice  is  as  I  have  stated ;  it  is  otherwise  in  Chancery ;  I  must, 
therefore,  refuse  to  make  the  declaration  required,  and  declare  that  the 
purchaser  is  not  entitled  to  these  rents. 

Motion  refused. 

(a)  C.  St  Dix,  621 ;  S.  C.  1  Ir.  K.  R.  106;  S.  C.  4  Lnw.  Rec.  N.  S.  213. 

(6)  2  Jones,  177. 
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Wedneidas^^  June  24<A. 

MORTGAGE— REDEMPTION— JUDGMENT— PRIORITY. 

John  Perrott  t7.  John  O^Halloran  and  John  Mitchell,  assignee  of 

MrcHABL  Clanc9Y»  an  Insolvent  Debtor. 

In  the  Court  of  Th  IS  was  a  bill  for  a  foredosaro  and  sale.     The  canse  had  been  irst 

Quer  \  pMisne  beard  on  the  6th  of  February  1838,  before  Baron  Richard^  and  a 

mortgagee  decree  to  account  was  then  pronoonoed. 

bill  forfo'recio-        The  bill  (which  was  filed  on  the  18th  of  December  1836)  charged, 

Xr  to°red  ^m  ^^'"^  '"  Trinity  Term  1 834,  the  plaintiff  obuined  a  judgment  on  a  bond 

a  prior  mort-  and  warrant  of  Michael  Clanchy  for  the  penal  sum  of  £600,  conditioned 

pui^    mort-  ^©"^^be  payment  of  the  principal  sum  of  £300,  with  interest ;  that  on  tbe 

^agee  may  in-  25th  of  April  1835,  Clanchy  being  indebted  to  the  plaintiff  in  the  far- 

aod  the  prior  ^ber  sum  of  £157,   executed  to  him  a  mortgage  of  certain  freehold 

mortgage  premises  in  the  bill  mentioned  for  £457,  the  mortgage  being  (and  so  the 

it,  bat  the  deed  expressed  it  to  be)  an  original  security  for  the  £157,  and  an 

gel'^mnTb^'"'  additional  and  coOaieral  securify  for  the  former  sum  of  £300,  with 

paid  his  debt  interest     The  bill  further  charged,  that  on  the  9th  of  October  1834 

suit  first.    If  (immediately  between  the  entry  of  the  plaintiff's  judgment  and  tbe 

howeyer,  there  execution  of  the  mortgage  of  the  25th  of  April  1835),  Clanchy  hsd 

or  other  incnm-  executed  to  the  defendant  0*Halloran  a  mortgage  on  the  same  premises 

thrfiM?"mort^  for  £100;  and  that  in  Easter  Term  1835,  the  defendant  O'Halloran 

gage,    such  had  obtained  a  judgment  against  Clanchy  for  £100;  and  that  on  the  1st 

brancemustbe  ^^  August  1835,  Clanchy  was  discharged  as  an  insolrent  debtor,  and 

paid  out  of  the  ^i^^^  John  Mitchell,  the  other  defendant,  was  the  provisional  assiirnee. 

purcbase-mo-  ^  »  o 

ney,  and  that        The  bill  prayed  an  account  of  the  sums  due  on  the  two  mortgages 

to  ^"he^^  prior  end  on  the  plaintiff's  judgment;  also  an  account  of  all  incombrances 

mortgagee :  prior  to  or  cetera poraneous  with  the  mortgages  and  the  two  judgments 

holds  good  of  Trinity  1834  and  Easter  1835,  and  that  the  nature  and  properties  of 

even  though  ^i^^  incumbrances  may  be  ascertained  and  reported ;  and  it  prared  psy- 

■uch  ludgment  ^  '^  «^     ^       i    * 

or  other  prior  ment  <if  the  plaintiff's  mortg^e  and  judgment,  and  in  defanlt  of  pay- 
incumbrauce^^  ™®"*»  '^  prayed  a  foreclosure  of  the  two  mortgages,  and  a  sale  for  pay- 
vested  in  the  ment  of  the  mortgages  and  the  judgment  of  Easter  1834,  and  of  sll 
garoewbofiles  incumbrances,  according  to  their  respective  priorities ;  it  prayed  also  a 

the  bill  for  a    receiver. 
foreclosure  and 

sale.  In  the  Xhe  insolvent  Clanchy  was  alire,  but  was  not  made  a  party  to  the  bill, 
eery    the  On  the  10th  of  June  1837,  Mitchell  filed  his  answer,  admitting  that 

puhtie  mort-  OJ^Qchy  presented  his  petition  to  be  discharged  under  the  provisions  of 
bis  bill  oflfer  to  the  insolvent  act,  and  that  he  at  the  same  time  executed  the  osoal 
mon  aire^        assignment  of  all  his  estate  and  effects  to  the  defendant  as  provisional 

assignee,  and  that  he  was  discharged  as  an  insolvent  debtor ;  and  the 
defendant  further  admitted  that  he  the  defendant  had  not  executed  any 
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ligntnent  of  the  insolfwit's  said  estate  to  any  other  assignee,  and  that         IMO. 
the  same  still  continaed  Tested  in  the  defendant  as  sneh  prorlsienal  as*      ^"^"V^ 
signee.  He  said  be  had  no  benefidal  interest  in  ihe  estate,  that  he  held  if      pbrrott 
merely  as  an  Officer  of  the  Insolirent  Debtor's  Coort-,  and  that  he  was 
willing  to  submit  to  any  deeree  this  Court  shoald  be  pleased  to  make. 

The  defendant  John  O'Halloran  had  filed  his  answer  on  the  29tk  of 
April  1837,  admitting  the  principal  facts  charged  by  the  bill;  bat  he 
stated  that  the  plaintiff's  mortgage  comprised  certain  premises  that 
were  contained  in  the  defendant's  prior  mortgi^  of  the  9th  of  October 
1894 ;  and  he  msisted  that  the  plaintiff  was  not  entitled  to  a  fbredosnie 
and  sale,  miless  he  was  wilRng  to  redeem  the  d^ndant's  prior  ine>rt> 
gage,  and  also  te  pay  the  defendant  his  costs  of  suit.  The  defendant 
further  insisted,  that  as  the  plaintiff's  mortgage  indaded  property  not 
contained  in  the  def^nidant's  mortgage,  there  was  the  less  reason  for  the 
Court  interferii^  fo  distnrb  the  priority  which  the  defendant's  mert^ 
gage  gave  him  at  law.*  The  defendant  further  insisted  that  the  plain- 
tMF's  daiffl  as  a  judgment  creditor  sank  in  the  subsequent  mortage  of 
tiie  95th  of  April  1835,f  and  therefore  lost  its  priority  (if  it  ever  had 
any)  as  against  the  defendant's  mortgage  of  the  9th  of  October  1834. 

loiue  baring  been  joined,  a  consent  was  entered  into  by  aU»  Che 
parties  in  the  canse,  that  the  two  mortgages  and  the  two  judgments 
should  be  admitted  without  any  proof;  and  on  the  8th  of  February 
1838  the  canse  was  heard  on  the  pleadings  and  the  consent 

Mr.  Bennett^  Q.  C,  and  Mr.  R.  D,  Kant^  for  the  defendant  O^Hal« 
)oran.-^The  bill  must  be  dismissed,  because  it  does  not  contain  any 
offer  to  redeem  the  prior  mortgage.  The  defbndant  O'Hdloran  hae  the 
legal  estate ;  he  is  willing  to  rest  upon  his  security  at  law ;  he  is  not 
seeking  for  any  relief  in  a  Court  of  Equity.  The  pkuntiff  's  judgment 
of  Trinity|1834  does  appear,  to  be  sure,  to  be  the  first  incombranoe, 
being  prior  in  point  of  date  even  to  O'Hallonm's  mortgage  (of  Otk  of 
October  1834);  yet,  as  the  conusor  is  alire,  the  plaintiff,  the  conunee 
of  that  judgment,  cannot,  as  a  mere  judgment  creditor,  file  a  bill  for  a 
sale.  The  only  ground  on  which  the  plaintiff  can  pray  a  sale  i% 
that  he  holds  the  mor^^e  of  the  23d  of  April  1835 ;  bat  this  is  puisne 
to  the  mortgage  of  the  9th  of  October  1834:  and  a  Court  of  Equity 
ought  not  to  disturb  the  defendant's  right  under  that  mortgage.    In  the 


*  It  was  admitted  at  the  final  tion  of  the  parties,  for  the  mort- 

hearing  that  the  valae  of  these  ad-  g^ge  was  stated  expressly  to  be  an 

ditionid  premises  was  inconsiJer-  additional  and  collateral  security 

able.  for  the  prior  debt ;  and  this  point 

f  The  mortgage  deed  shewed  was  given  up  at  the  hearing, 
clearly  that  this  was  not  the  in  ten- 
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1840.  Goort  of  Ghanoeryy  a  demarrer  woold  lie  to  a  bill  of  tbu  kind,  filed  by 
a /mime  mortgagee,  not  ofieriog  to  redeem  the  prior  mortgage.  M^Do- 
mmgh  v.  Skewbridge (a) g  Woodbume  t.  Harri9igi(m(b)i  and  if  the 
defendant,  in  his  answer,  alleges  that  any  sum  whaterer  is  doe  to  him 
on  foot  of  his  prior  mortgage,  that  Conrt  woold  not  allow  the  plaintiff 
to  piooeed  one  step  fiuther,  until  he  pays  off  this  sam  which  is  doe  to 
the  prior  mortgagee* 


PBRROTT 

V. 

o'HALLORAlf 


r.  Coopetf  Q.C^  and  Mr.  O'Xeaiy,  for  the  plaintiff. — ^The  practice 
of  the  Conrt  of  Bzoheqner  is  different  from  that  of  the  Conrt  of 
Chancery  in  bilb  of  this  kind.  In  the  Conrt  of  Excheqoer,  a  demoirer 
will  not  lie,  OTon  though  the  bill  does  not  offer  to  pay  off  the  prior 
mortgage.*  The  pmtne  mortgagee  is  in  this  Conrt  allowed  to  proceed 
to  a  sale,  and  the  prior  mortgagee  is  paid  out  of  the  proceeds  aooordiog 
to  the  priority  of  his  demand :  bnt  he  cannot  stop  the  sale. 

Richards  B.— •The  practice  of  this  Conrt  is  certainly  different  from 
that  of  the  Conrt  of  Chancery,  in  the  case  of  a  bill  filed  by  a  /vmum 
mortgagee.  The  plaintiff  is  entitled  to  hare  an  account  of  what  is  doe 
on  Us  own  mortgage  and  an  acoennt  of  prior  incnmbrances.  The  prior 
mortgagee  must  in  this  Conrt  submit  to  a  sale :  bnt  his  debt  and  hb 
costs  of  suit  are  to  be  paid  out  of  the  proceeds,  in  priority  to  the  plan- 
tiff's  demand  on  foot  of  the  puisne  mortgage. 

The  Court  then  directed  the  Remembrancer  to  take  an  account  of 
what  is  due  to  the  defendant  John  O'Halloran  for  principal,  interest, 
and  costs,  on  foot  of  the  mortgage  of  the  9th  of  October  1834^  in  the 
pleadings  mentioned — and  also  of  what  is  doe  to  the  plaintiff  for  pria- 
cipal,  interest,  and  costs  on  foot  of  the  mortgage  of  the  2Sd  of  April 
1835  in  the  pleadings  mentioned,  and  also  to  take  an  account  of  sll 
charges  and  incnmbrances  affecting  the  said  mortgaged  premises  in  the 
pleadings  mentioned,  prior  to  the  said  several  mortgages  or  either  of 
them,  and  to  report  the  nature,  priority  and  amount  thereof,  and  what 
is  due  thereon.  On  the  consent  of  all  parties  a  receiver  was  appointed, 
at  the  time  of  making  this  decree  to  aoconut. 

On  this  decree  the  parties  went  into  the  office.  The  report  of  the 
second  Remembrancer  was  signed  on  the  15th  of  June  1840^  and  on 
the  18th  of  June^  there  was  an  order  on.  consent  that  the  report^shonld 
stand  confirmed  forthwith,  and  that  the  cause  should  be  set  down  ibr  a 
final  hearing  on  report  and  merits,  on  the  5th  of  the  eight  days  after 
the  then  Trinity  Term.    And  accordingly  on  this  day,  the  2ith  of  June 

(a)  2  Ball  &  B.  661 .  (6)  i  Law  Rec.  N.  S. »,  190. 

*  See  Tcome  ▼.  HamiUon,  6  Law  Rec.  N.  S.  189 ;  Crofts  ▼.  Poe^  I  Jones,  644.    Se« 

also  Attorney-General  v,  Redmond^  3  Jones,  267. 
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1840,  the  cause  came  on  for  a  final  hearing  on  report  and  merits.  The 
report  set  forth  the  charges  in  the  following  order  of  priorities  : 

First — ^A  sum  of  £60.  lis.  2d.  pud  hj  the  plaintilF,  between  May 
1836,  and  Jnne  1837>  for  head-rent  and  taxes  doe  out  of  the  mort- 
gaged  premises.  Second-^ A  snm  of  £5.  IDs.  paid  by  the  defendant 
John  O'Halloran  in  1831,  for  head-rent  doe  out  of  the  mortgaged 
premises.  Third— A  snm  of  £407.  10s.  lid.  dne  to  the  plaintiflp  for 
principal  and  interest,  on  his  judgment  of  Trinity  Term  1834.  Fourth 
— ^A  som  of  £134.  Is.  4d.  dne  to  the  defendant  John  O'Halloran,  for 
principal  and  interest  on  foot  of  his  mortgage  of  the  9th  of  October 
1834.  Fifth— Two  sums  of  £134.  3s.  4d.,  and  £132.  19s.  8d.,  dne 
on  foot  of  two  judgments  obtained  in  Easter  1836,  against  Clanchy  the 
insolvent;  one  by  the  defendant  O'Halloran,  and  another  by  one 
Francis  Connell  Fitsgerald^and  these  two  judgments  were  reported  to 
be  of  equal  priority.*  Sixth — The  snm  of  £612.  Is.  9d.  indnding  the 
before  mentioned  sum  of  £407.  10s.  lid.  (No.  3.)  due  on  foot  of  the 
plaintiflTs  mortgage  of  the  23d  of  April  1835.f 

On  this  report,  Mr.  Cooper,  Q.  C,  with  whom  was  Mr.  OL&oary^ 
pnyed  a  sale  and  payment  according  to  the  pHoniies  tei  forth  by  the 
Second  Remembrancer.— -[Pennefather,  B.  la  there  any  exception  to 
the  report?] — No;  the  report  stands  confirmed  by  the  order  of  the 
18th :  it  states  the  priorities,  and  there  is  no  exception  taken. 

Mr.  Bennetif  Q.  C,  with  whom  was  Mr.  Z>.  It  Kane,  for  the 
defendant  0*Halloran.— It  is  true  there  is  no  formal  exception  taken  to 
the  report :  but  from  the  nature  of  this  case  the  Court  must  deride 
opon  the  priorities,  notwithstanding  what  appears  to  lie  the  finding  of 
the  Remembrancer.  He  has  stated  the  priorities  as  if  it  were  an 
ordinary  creditor's  suit,  which  it  is  not,  upon  the  face  of  the  report;  the 
plaintiff's  judgment  of  Trinity  1834  stands  first  in  order  of  priority,  yet 
in  this  case  the  Court  must  look  at  the  nature  of  the  plaintiff's  right  to 
the  relief  sought  by  the  bill,  namely  a  foreclosure  and  sale  and  payment. 
The  plaintiff  could  not  as  a  judgment  creditor  file  a  bill  for  a  sale  dnrii^ 
the  life  of  the  conozor ;  and  so  he  most  be  treated  in  this  case  as  a  person 
having  no  title  to  relief,  except  on  the  ground  of  being  a  mortgfagee, 
and  therefore,  as  his  mortgage  was  puisne  to  that  of  the  defendant 
O'Halloran,  the  proceeds  of  the  sale  should  be  applied  in  the  first  in» 


1840. 

PBRROTT 

V. 

o'haixoran 


*  It  appeared  by  the  roll  that 
these  two  judgments  were  entered 
in  the  same  Term  and  on  the  same 
day,  and  there  was  nothing  where* 
by  the  priority  of  the  one  over  the 
other  could  be  decided. 

f  It  was  stated  in  the  report 
that  this  mortgage  was  the  sixth 
incumbrance  on  the  small  portion 


of  tho  premises  comprised  in  it, 
and  which  were  not  comprised  in 
the  mortgage  of  the  9th  of  October 
1 834,  and  that  it  was  the  seventh 
charge  on  the  portion  of  the  pre- 
mises which  were  included  in  both 
the  mortgages.  But^  it  appeared 
that  these  addithnalf  remms  were 
of  very  small  value. 


PBHRorr  ' 

0*HALLORAlf 
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1840.  stance  to  pay  O'HaUoran't  mortynge  debt  and  his  costs.  The  fund  is  s 
deficient  one»  It  will  not  pay  what  is  doe  to  the  pkintilFand  defendant 
!f  the  plainti£F  is  allowed  to  apply  the  produce  of  the  sale  in  liqnidatioo 
of  what  is  due  on  foot  of  the  judgment  of  Trinity  1 834,  the  entire  funds 
win  be  exhausted  and  nothing  left  for  the  prior  mortgagee ;  and  in  this 
way  the  plaintiff  will  in  effeet  be  allowed  to  sell  the  estato  for  payment 
of  a  judgment  debt  in  the  lifetime  of  the  connaor,  although  be  has 
filed  his  bill  as  a/niune  mortgagee,  and  although  it  was  in  that  right 
alone  that  he  prayed  or  could  pray  the  kind  of  relief  sought  by  this 
bilL  if  the  plaintiff  had  proceeded  at  law  upon  his  jud^ent,  the  most 
he  conld  take  would  be  the  rents  and  profits  of  the  one  kaif  of  the 
mortgaged  premises,  and  then  the  other  half  would  hare  remained  for 
the  satisfaction  of  the  defendant's  mortgage ;  and  surely  the  remedy  ia 
eqnity  for  the  judgment  creditors  ought  not,  as  against  the  mortgagee^ 
to  be  more  extonsire  than  it  is  at  law.  The  legal  right  of  a  prior 
mortgagee  is  never  disturbed  in  a  Court  of  Equity^ 

Messrs.  Cooper,  Q.  C«  and  (XLecny,  for  the  plaintiff. — The  rule  of 
the  Court  of  Exchequer  is,  that  on  a  bill  of  this  kind  the  plaintiff,  a 
fmune  mortg^gee^  has  ^  right  to  sell,  and  that  the  prior  mortgagee 
cannot  resist  a  sale.  That  being  the  case,  it  follows  that  all  ineumhranem 
prior  even  to  the  first  mortgage  must  be  paid  off,  for  otherwise  there 
cannot  be  a  sale  at  all ;  inasmuch  as  a  purchaser  cannot  have  a  good 
title  until  the  prior  incumbrancers  are  paid  off  their  demand. 

Pbnnbpathsr,  B. 

The  plaintiff  in  this  Court  has  a  right  to  sell,  and  the  defendsat 

cannot  stop  him.    The  judgment,  therefore,  if  prior  in  point  of  date 

to  the  mor^fages,  most  be  paid  off  first,  otherwise  there  could  be  no 

sale ;  and  it  is  quito  immaterial  whether  the  judgment  is  vested  in  the 

plaintiff  himself  or  in  any  other  person.    And  as  to  the  allegation  that 

we  are  in  this  way,  as  it  were,  bettering  the  condition  of  the  judgment 

creditor,  and  giving  him  as  against  the  debtor's  estato  a  right  which  he 

had  not  before,  that  is  not  so ;  for  under  the  sheriff's  act,  the  judgment 

creditors  may  have  a  receiver  over  the  whole  and  not  over  a  mote^ 

merely ;  so  that  as  against  the  mortgagee  the  remedy  of  the  judgment 

creditor  is  not  in  reality  advanced  or  extended,  by  our  allowing  a  sale 

and  payment  of  the  judgment  debt,  according  to  its  priority  in  point  of 

time.    The  order  of  payment  therefore  mnst  be  this :  the  platntiffs 

judgment  and  the  other  incumbrances  and  charges  which  are  reported 

prior  to  O'Halloran's  mortgage,  are  to  be  paid  off  first  according  to 

their  respective  priorities,  as  set  forth  in  the  report;  then  O'Halloraa's 

mortgage  is  to  be  paid,  and  also  his  coste  of  suit ;  then  the  plaintifs 

puiine  mortgage  and  his  coste  of  suit ;  and  the  several  other  subsequent 

incumbrances  are  to  be  paid  (if  the  funds  reach  them)  according  to 

their  respective  priorities.    The  provisional  assignee  of  the  insolvent 
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ClMidiy,  did  not  appear  hy  coaiMel  at  the  find  bearing  t  bat  plaintifTs 
counsel  applied  ibat  tbe  plaintiff  might  be  allowed  out  of  the  fand  the 
costs  which  he  (the  plaiatiflp)  had  incurred  in  making  the  provisional 
assignee  a  party  defendant.  The  plaintiff  had  to  pay  out  of  his  own 
pocket  the  costs  of  tbe  answer  pat  in  by  the  provisional  assignee,  and 
the  oilier  costs  consequent  thereoa.  The  Court  thought  this  application 
reesonmble)  tiie  proTisional  assignee  being  a  proper  party  to  the  suit, 
and  it  being  neeewary  that  he  should  execute  tbe  purchase  deed,  and 
aoaordingly  it  was  ordered  that  the  plamtiff  should  baye  these  costs  out 
of  the  fund** 

Wednesd<j^,  June  2Uh. 

It  is  ordered  adjudged  and  decreed,  that  the  Registrar  do  now 
tot  up  interest  on  the  principal  sum  of  £300  sterling,  due  to 
the  plaintiff  on  foot  of  the  judgment  in  said  report  mentioned, 
from  the  13thf  June  1840  (being  the  time  to  which  interest  is 
computed  tliereon  in  said  report),  to  the  18th  of  June  aforesaid, 
being  ^e  time  of  tbe  eonfirmiag  the  same ;  which  having 
accordingly  been  done  in  open  Coort»  and  the  same,  amounting 
to  tbe  sum  of  4s.  1  id.,  being  added  to  tbe  sum  of  £407.  10s. 
1  Id.  reported  due  to  the  said  plainftiff  on  acoeotot  of  said 
judgment,  they  amouat  in  the  whole  to  the  sum  of  £407.  15s. 
lOd. 


1840. 


PBRROTT 

r. 
o'balloran 


*  As  to  the  plaintiff's  genend 
costs  it  was  nrged  by  his  connsel 
at  the  hearing,  that  these  costs 
ottght  id  be  piiid  out  of  the  pur- 
chase-money arising  from  the  sale 
of  the  small  lot  of  premises  which 
were  comprised  in  the  plaintiffs 
mortgage,  and  were  not  included 
in  tbe  defendant's  prior  mortgage ; 
and  tlie  Coort  seemed  inclined  to 
make  such  a  direction,  but  the 
decree  is  silent  on  that  point,  a 
lale  of  the  entire  of  the  premises 
being  directed  and  the  purchase- 
money  being  made  distributable 
as  if  each  of  the  mortgages  in* 
eluded  all  the  premises.  And  in- 
deed it  would  appear  to  be  very 
unfair  to  pay  tbe  plaintiff  any  part 
of  his  costs  out  of  the  produce  of 
the  sale  of  the  premises  which  were 
comprised  in  his  mortgage  and  not 
in  the  defendant's  mortgage ;  be- 
caose  that  would  in  effect  be  to 


throw  upon  the  premises  included 
in  the  defendant's  mortgage,  the 
entire  amount  of  the  prior  judg- 
ment, and  to  leave  the  plaintiff  the 
seenrity  of  these  addttkAaal  pre- 
mbes  unaffected  by  the  prior  judg- 
ment, which  clearly  attached  upon 
all  the  several  lots  included  in 
either  of  the  two  mortgages.  If  thd 
two  nsortgages  were  the  only  in- 
cumbrances,  it  might  be  very 
proper  to  direct  that  the  prior 
mortgagee  should  have  only  his  own 
mortgaged  premises  to  answer 
both  his  debt  and  costs,  and  that 
whatever  addkumal  premises  were 
contained  in  the  plaintiffs  puisne 
mortgage  should  stand  as  a  secu- 
rity for  the  payment  of  the  plain- 
tiffs costs  of  suit,  even  though  the 
premises  iudnded  in  the  prior 
mortgage  should  be  insufficient  to 
pay  the  debt  and  costs  of  the  prior 
mortgagee. 


t  The  report  was  sigfted  on  the  16th  of  June. 
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1840.  [And  to  the  deeree  goes  on  to  direet  interest  from  the  IStb  io  the 

•^"V^      18th  of  Jnne,  to  be  totted  ap  on  all  the  other  sums  found  dae,  except 
PBRROTT      ti^e  two  sums  of  £60.  lis.  2d.  and  £5.  10s.]* 

And  it  is  farther  ordered,  adjudged  and  decreed,  that  the  defaid* 
ants,  or  such  of  themf  as  ought  to  do  so,  do  in  three^  calendar 
months,  to  be  computed  from  the  date  hereof,  pay  unto  the 
plaintiflf  the  sum  of  £60.  lis.  2d.,  reported  due  to  him  <m 
foot  of  his  cash  advances  for  head-rent  and  taxes  of  the  mort- 
gaged premises  in  the  pleadings  mentioned,  with  interest  oa 
the  same  from  this  daj.     And  do  also  pay  unto  the  defendant 
John  O'Halloran  the  sum  of  £5.  10s.,  the  sum  reported  due 
to  him  on  foot  of  his  cash  adrances  for  head-rent  of  the  said 
mortgaged  premises,  with  interest  on  the  same  from  this  day. 
And  do  also  pay  to  the  plaintilF  the  said  sum  of  £407.  15s.  lOd., 
due  to  him  on  foot  of  said  judgment,  with  interest  on  the  said 
pHneipai  turn  of  £S00,||  from  the  afbresud  18th  day  of  June 
1840,  until  paid.    And  do  also  pay  unto  the  said  defendant 
John  0*Halloran,  the  sum  ef  £134.  2s.  lld.,§  due  to  him  on 
foot  of  his  mortgage  in  the  pleadings  and  in  the  report  men- 
tioned, with  interest  on  the  same  from  the  I8th  day  of  June 
1840,  until  paid,  together  with  his  costs  in  this  canse.    And 
do  also  pay  unto  the  said  defendant  John  O'HaUoran,  the  said 
sum  of  £134.  4s.  1  Id.,  due  to  him  on  foot  of  his  said  judgment, 
with  interest  on  the  said  principal  mm  of  £100f  from  [the  said 
16th  day  of  June  1840.     And  also  unto  the  said  Frands 
Connell  Fitigerald,  in  said  report  named,  the  said  sum  of  £133. 
Is.  3d.,  due  to  him  on  account  of  his  payment  in  said  report 
mentioned,  with  interest  on  the  said  principal  man  of  £100 


*  On  principle,  these  sums  ought 
to  carry  interest  from  the  times 
when  they  were  actually  paid ;  but 
it  would  seem  that  the  Remem- 
brancer's attention  had  not  been 
called  to  the  matter. 

f  Strictly  speaking,  it  was  the 
assignee  of  the  insolvent  that  ought 
to  pay  off  the  incumbrances :  but 
he  had  no  interest  in  the  property. 


the  amount  really  due,  interest  may 
run  on  until  the  principal  and  in- 
terest equals  the  penalty ;  but  it  is 
not  the  practice  to  gire  interest  on 
the  gross  sum  (e.  g.  the  dC407. 15s. 
lOd.  in  this  case)  appearing  to  be 
due  on  the  judgment  at  the  time 
of  the  confirmation  of  the  report. 
See  the  next  note. 

§  Here  we  see  tlie  Court  allows 


as  it  was  not  worth  the  amount  of    interest  upon  interest  (c  g.  on  the 


the  incumbrances. 

X  The  Court  would,  on  a  pro- 
per case  made,  extend  this  period 
of  three  months ;  it  is  quite  usual 
to  do  so. 

II  The  judgment  being  entered 
for  a  penal  sum,  generally  double 


£34  2s.  lid.  in  this  case).  The 
interest  runs  upon  the  gross  anm 
appearing  due  on  the  moitgige  at 
the  time  of  the  confirmation  of  the 
report.  It  is  otherwise  in  the  case 
of  a  judgment  debt.  See  the  pre- 
note. 


f  See  the  preceding  note. 
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from  the  18th  of  Jane  1840,  ontil  paid,  with  eof^f.*  And  do 
alto  pay  ante  the  phunttflP  the  babincef  of  aaid  sum  of  £600. 
14s.  5d.»  dae  to  him  on  foot  of  hie  mortgi^,  with  interest  on 
the  same  from  the  said  18th  day  of  June  1840,  nntil  paid,  after 
crediting  any  payment  made  on  foot  of  said  phiinti£F's  said 
judgment  of  Trinity  Term  1834,  in  said  report  mentioned* 
And  do  also  pay  the  plaintiff i his  costs  expended  by  him  in  the 
prosecotion  of  this  cause.  And  in  defimlt  thereof,  that  said  de- 
fendants be,  and  they  are  hereby  absolntely  barred,  and  for  ever 
foreclosed  of  right,  and  from  all  benefit  and  eqaity  of  redemption 
of  and  in  the  said  several  mortgaged  lands  and  premises  in  the 
pleadings  in  this  cause  mentioned — ^and  then  a  sale  is  decreed. 
And  that  out  of  the  produce  of  such  sale,  payment  be  made  of 
the  aforesaid  sum  of  £600.  1  Is.  2d^  and  £5.  10s. ;  and  plain- 
tiff's £407. 15s.  lOd.,  due  on  foot  of  his  judgment,  with  interest ; 
and  John  O'Halloran's  £134.  2s«  lld.,:(  due  to  him  on  foot  of 
his  mortgage,  with  interest  and  cost8||  as  aforesaid.  And  also 
the  sum  of  £134.  4s.  lid,  due  to  John  0*Halloran  on  foot 
of  his  judgment,  with  such  interest§  as  aforesaid.  And  ako 
the  sum  of  £133.  Is.  3d.,  due  to  Francis  Connell  Fitsgersld  on 
foot  of  his  judgment,  with  such  Interest  and  costsf  as  aforesaid. 
And  that  said  plaintiff  be  also  paid  the  balance  qf  said  sum  of 
£600.  14s.  5d.,  so  due  to  him  on  foot  of  his  said  mortgage,  after 
crediting  any  sum  paid  on  account  of  said  judgment  hereinbefore 
decreed  to  be  paid  him,  with  interest  and  costs  as  aforesaid. 


1840. 


PBRROTT 

V. 

O'UALLORAN 


*  That  is,  the  costs  of  proving 
his  judgment  in  the  office,  for  Fiti- 
gerald  was  not  a  party  to  the  suit, 
f  This  balance  ought  to  have  been 
fonnd  and  reported  more  distinctly. 
There  ought  to  have  been  a  distinct 
finding  for  the  additional  debt  of 
£157,  for  the  securing  of  which 
the  mortgage  was  taken  on  the 
25th  of  April  1835,  and  interest 
oifght  to  have  been  calculated  from 
that  date  to  the  time  of  the  report 
and  the  confirmation  thereof  on 
the  £157;  but  perhaps  this  calcu- 
lation can  be  made  even  as  the  re- 
port and  decree  stand  at  present. 

^  O'Halloran,  the  prior  mort- 
gagee, can  get  nothing  out  of  the 
produce  of  the  sale  ontil  the  plain- 
tiff's judgment  is  discharged. 

II  The  costs  of  the  prior  mort- 
gn^^  follow  his  debt.     Would  it 


not  be  more  proper  that  the  costs 
should  be  paid  first,  in  case  the 
fund  should  be  insufficient  to  pay 
both  debt  and  costs  ?  for  it  may  be 
that  the  principal  debtor,  the 
mortgagor,  may  have  some  other 
property  against  which  the  cove- 
nant in  the  mortgage  deed  may  be 
available  in  respect  of  the  mort- 
gage debt,  though  not  in  respect  of 
the  costs.  See,  however,  the  act  3 
&  4  KiW.c.l05(10th  August  1840). 

§  It  was  unnecessary  to  award 
him  any  costs  in  respect  of  this 
judgment,  because,  in  the  preced- 
ing part  of  the  decree,  the  general 
costs  were  given  to  him,  wliirh,  of 
course,  included  these  costs  of  prov- 
ing his  judgment. 

f  That  is,  the  costs  of  proving 
the  judgment  in  the  office. 
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OUALLORAN 


And  tiiat  the  rBmainder  (if  any /of  the  money  mmag  from  toch 
sale  be  dkpoeed  of  as  the  Coui  shall  hereafter  dtieet,  and  that 
all  proper  parties  do  join  wilh  the  Rememhnuicer  in  executing; 
tfae'porohase-deed,  Ac ;  and  either  party  he  at  liberty  to  i^ply 
to  the  Coort  for  forther  directioBS.  And  that  die  defendant 
John  Mitchell  is  to  have  his  costs  in  this  canse  from  the  plain- 
ti£Fy*  [and  that  the  plaintiff  do  haTO  and  reoeiTe  the  same, 
together  with  his  own  costs,  oat  of  the  money  aridng  from  the 
sale.  And  the  plaintiff  piay  acorffingly  make  ap  and  enrol  a 
decree,  with  costs  as  albresaid»  fmr  tiie  performance  where  of 
the  process  of  this  Coort  is  to  issooy  as  in  snob  cases  osnaL 


*  This  may  in  some  cases  be  a 
hardship:  Vide  Beamet,  the  new 
ed.9  tit  Assignee  cflneoheni ;  and 
see  a  yery  1^  case  in  Chancery  in 
England,  on  this  subject.      The 


plaintiff  therestmggled  hard  agmnst 
paying  the  costs  to  the  insolTent's 
assignee,  and  this  point  is  not 
setUad  clearly,  at  least  it  is  not 
pot  clearly  in  any  of  the  text  books. 
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ROLLS. 

Weinetda^,  Jpni  29ii,  1840. 

PBIVILEGEU-ARRE8T  OF  8UIT0IL 

Mathbw  Ahbariic  9k  Thomas  M^cniiBy  ud  anoliier. 

Hiu  Athill,  with  wUn  was  Mr.  W.  Snutk,  for  the  plaintiff,  now  ^^  ^^eUown 

iiiOT«d  (on  notice  tenred  the  preoeding  day),  that  the  plaintiff  miglit  be  for  hearing, 

discharged  from  the  costody  of  the  sheriffi  of  the  oeoaty  of  the  city  ef  j^^  ^„. 

Dublin,  who  detuned  him  under  a  writ  of  ca  jo.  at  the  sott  of  one  <^«Uor's  list  for 

Robert  Monay.  plainti/' 

Aheame's  affidavit  stated,  that  this  caose  haTing  been  in  the  Lord  c^^^the 

Chancelloff^s  list  for  hearing  on  Wednesday  the  97th  instant,  he  attended  Ccmrt  rose,  bat 

the  CoQit  on  that  day  for  the  purpose  of  being  present  M  the  hearing  ^JJ  ^|^  ^^ 

of  the  said  canse,  and  remained  in  attendance  until  the  rising  of  the  ^P^^^^  leaving 

Courts  but  that  the  cause  was  not  called  on«— That  after  the  Court  rose,  at  hb  place  of 

he  departed  for  his  residence  at  Sinnot-place  in  the  county  of  Dublin,  ^I^J^^tlT^ 

and  on  his 'way,  stopped  at  his  place  of  business  in  Bolton-street,  and  about  an  hour 

remained  there  until  about  half  past  five  o'clock,  arranging  papers  and  ^rting'his 

making  preparations  for  the  hearing  of  the  cause.— -That  after  he  left  papera  and 

Bolton>street  he  was  proceeding  homewards,  until  he  was  arrested  in  preparations 

Dorset-street,  under  a  warrant  from  the  sheriffs  of  the  county  of  the  ^r  the  hearing 

'  ^  of  the  cause, 

city  of  Dubliui  founded  upon  a  writ  of  ca.  so.  issued  out  of  the  Court  ud  when  pro- 
of Exchequer,  at  the  suit  of  Robert  Murray^That  it  was  highly  im-  ^^e^  y,^^ 
portant  deponent  should  be  present  at  the  hearing  of  this  cause,  &c  wards,  was 

Coansel  submitted  that  the  plaintiff  was  clearly  privileged  at  the  a  ea.«a.  issued 

time  of  the  arrest,  and  should  be  discharged.  Lighjtfooi  v.  Cam^rtm  (a);  ^^^^  ^^^  ^ 

CMIdersUm  r.  Barrett  (b) ;  Pitt  r.  Coomei  (c).  a  large 

Mr.  Chambers  Walker,  for  the  detaining  creditor,  submitted  that  ^^  he 


Mr.  Aheame  ought  not  to  be  discharged.    He  has  been  accommodated  Jf^^W^  ^ 

with  more  time  for  the  pajrment  of  this  debt  than  he  had  any  right  to  ehaiged.  JisM 

expect,  and  the  writ  was  not  issued  for  his  arrest  until  it  appeared  that  |^'  ^^^ 

the  plaintiff  at  law  had  little  chance  of  obtid'ning  the  payment  of  his  apply  to  thu 

demand  by  any  other  means.    The  going  to  Bolton-street  and  staying  discharge. 
there  for  upwards  of  two  honrsy  was  such  a  deviation  and  delay  as 
the  alleged  privilege.    At  any  ratCi  this  application  should  have 

(a)  2  W.  Blackst.  1113.  (6)  1 1  East,  439. 

(c)  5  B.  &  Ad.  1078. 
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April  1840.  been  to  the  Lord  Chancellor,  before  whom  the  enose  wat  standing  to  be 

heard. 


AHEARNB 
V. 

m'guire. 


Master  of  thb  Rolls. 

I  hare  lately  had  before  me  two  or  three  cases  very  similar  to  the 
present,^  and  npon  looking  into  the  anihorities  I  had  no  donbt,  that  I, 
as  well  as  the  Lord  Chanoellort  had  jurisdiction  to  dupose  of  the 
applications,  and  that  I  should  disdiarge  the  parties  as  lianag  been 
pririleged  at  the  time  of  the  arrest.  A  svitor  has  a  right  to  assist  at 
every  stage  of  the  cause  in  which  he  is  concerned,  and  is  privileged  in 
so  doing.  The  main  question  in  cases  of  this  land  i%  whether  at  the 
time  of  the  arrest^  the  party  was  in  bona  fide  attendance  npon  the  caose^ 
or  was  in  the  act  of  going  to  or  returning  from  such  attendance?  I 
think  that  Mr.  Aheame  was  pririleged  in  this 


Ordbr:— -Declare  the  said  Mw.  Aheame  to  have  been 
from  arrest  at  tlie  time  he  was  arrested ;  and  let  him  be 
charged  from  the  custody  of  the  sheriffs  of  the  county  of  tbe 
city  of  Dublin,  under  the  co.  so.  which  issued  at  the  suit  of  tiie 
said  Robert  Murray. 


The  tiro  fbU  owing  cseee,  which  by  lOoideBt  have  not  appeared  in  their  regolar  oider, 
and  are  now  ineerted,  are  probably  thoee  to  which  hie  Honor  alladed. 

Monday^  JoMuary  2(M,  and  Wednesday^  January  22d. 
SUITOR'S  PRIVILEGE— GOING  TO  VERIFY  CHARGE. 

Brown  v.  M*Dbiuiott. 


Under  an  or-   It  appeared  that  the  plaintiff's  residence  was  in  the  o&anty  of  Gal  way, 
enoe  UieMaH   ^^^  ^^^  ^^  order  of  reference  as  to  certain  matters  of  account  baring 

ter  directed      b^n  obtained  on  his  behalf,  his  solicitor  wrote  to  him  deririnr  his  pre- 
that  the  plain- 
tiff, who  was 

reeident  in  the  eo.6alwsj,  ahodd  file  a  chai]se  and  Terify  it  bjhia  affidavit.  The  plaintiff  'e 
eolicitor  aooordingl/  wrote  to  him  requiring  his  presence  in  Dnblin  upon  the  sabject ;  • 

in  coneeqnence  of  which  the  plaintiff  came  to  Dublin  on  the  S4th  of  November  1S89,  and 
was  detuned  from  day  to  day  in  giving  the  required  information  and  assistanoe  for  the 
prenaraiiou  of  the  charge,  and  in  waiting  for  the  directions  of  counsel  respecting  it,  until 
Sie  24th  of  December  following,  when  the  charge  having  been  approved  by  counsel  and 
enirrossed,  was  ready  to  be  filed.  The  plaintiffbeing  in  debt  and  fearful  of  being  arrested 
if  he  should  go  down  to  Court  to  verifjr  the  charge,  an  appointment  was  made  betweeu 
him  and  his  solicitor  that,  on  the  said  24th  of  December,  the  solicitor  should  accom- 
pany him  to  the  house  of  the  Master's  Examiner,  that  he  might  there  make  the 
required  affidavit ;  and  on  that  day,  the  plaintiff  when  on  his  way  to  the  office  of  his 
solicitor  for  the  purpose  of  keeping  the  said  appointment,  was  arrested  under  a  c«.  m  issued 
out  of  the  Exchequer,  and  shortly  afterwards  a  number  of  detainers  upon  him  were  lodged 
with  the  sheriffc.— H«W,  that  he  was  privileged  at  the  time  of  the  arrest  and  should  be 
discharged. 


CASBS  IN  THE  ROLLS.  3S9 

senoe  in  Dablin,  and  in  oomplianee  with  the  directions  of  his  solicitor,  he  ^Ipri/  1840. 
arrived  in  Dublin  on  the  20th  Nov.  18S9*  On  the  following  day  there  was  v^v^i^ 
a  meeting  before  the  Master  on  a  sammons  to  proceed  under  the  order  of  brown 
reference ;  and  the  Master  directed  that  the  plaintilF  should  file  a  charge  ^i'dermott 
stating  particulars,  and  verify  it  by  his  affidavit.  From  the  nature  of 
the  case  there  was  some  unavoidable  delay  in  the  preparation  of  the 
chaige,  and  from  the  21st  of  November  until  the  24th  of  December  fol- 
lowing, the  plaintiff  was  detained  in  town  in  communication  with  his 
solicitor  and  his  counsel  from  day  to  day,  and  in  giving  the  necessary 
information  and  assistance  for  the  preparation  of  the  charge.  Being  in 
great  pecuniary  embarrassment,  and  fearful  of  arrest  for  debt,  he  wished 
to  avoid  observation  and^declined  going  down  to  Court;  and  on  the  24th 
of  December,  the  charge  being  then  engrossed  and  ready  to  be  filed,  he 
appointed  with  his  solicitor  to  accompany  him  on  that  day  to  the  house 
of  the  Master's  Examiner,  who  had  agreed  there  to  take  the  affidavit 
verifying  the  charge ;  and  when  on  his  way  to  and  within  a  few  steps  of 
the  house  of  his  solicitor,  for  the  purpose  of  keeping  the  said  appoint* 
ment,  he  was  arrested  under  a  warrant  from  the  High  Sherifis  of  the 
County  of  the  City  of  Dublin,  uppn  a  oo.  «a.  issued  out  of  the  Exchequer 
at  the  suit  of  one  Robert  Murray,  one  of  the  Officers  of  the  Provincial 
Bank  of  Ireland.  The  affidavit  of  the  plaintiff's  solicitor  stated,  that 
the  plaintiff's  presence  in  Dublin  was  indispensible  for  the  purpose  of 
preparing  the  charge,  ftc,  and  the  plaintiff  stated  on  oath  that  he  had 
come  to  and  remained  in  Dublin  upon  the  business  of  the  said  charge 
exclusively ;  and  that  he  had  been  in  the  utmost  anxiety  to  have  it  pre- 
pared and  filed,  that  he  might  return  home. 

Since  the  arrest,  the  plaintiff  having  unavoidably  Jain  in  prison  daring 
the  Christmas  recess,  a  number  of  detainers  upon  him  had  been  lodged 
with  the  sheriffs. 

The  application  for  the  plaintiff 's  discharge  was  first  made  on  Monday 
the  20th  of  Jai^ry,  on  notice  of  the  16th  January  to  the  sheriffiB,  the 
plaintiff  at  law  at  whose  suit  the  caption  had  been  effected,  and  the 
several  other  persons  who  had  lodged  detainers.  It  was  then  ordered 
to  stand  over  until  Wednesday  the  22d  for  a  further  affidavit,  and  was 
then  renewed  accordingly. 

Mr.  Blaket  Q.  C,  for  Brown,  submitted  that  he  was  privileged  at 
the  time  of  the  arrest;  Liti's  Case (o). 


Meurn.  BaUr  BndPairM  Blake^  contra^  cited  Strong  v.  Dickenson  (&)• 

(a)  3  Yes.  &  B.  373-4.  (6)  1  Tyr.  &  Or. 
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AptU  ia40 


BROWN 
M'JDBRICOTT. 


MavtmA  of  tub  Rolls. 

Take  the  qsimI  order  to  diflcharge  the  said  J.  Brown  from  enatodf 
at  the  tDitof  the  teveral  pertoot  mentioiied  in  the  notice  of  thu 
appliditioo,  and  on  whom  the  taid  notica  was  terTed,  and  ako 
from  all  subeeqnent  detainers*  sinee  the  senrioe  of  the  said 
notice  of  the  )6th  Janoary  1840* 


*  See  Fit*aMmriee*3  Cmie^  1  MoLA12. 


Weitmday,  January  291*  1840. 


SUITOR'S  PRIVILEGE  FROM  ARRBST^-DBViATION. 


Mauon  e.  Mahon. 


A  principal 
defeDdant  hav- 
ing come  to 
town   for    the 
hearing  of  a 
cause    in   the 
Lord  Chan- 
eellor'fl   list, 
and   having 
been   on   hie 
way  from   hie 
hotel  to  hii 
solicitor's 
office  arrested 
under  a  capias 
ad  resp, 
/f€/d.— that 
he  was  privi- 
leged     and 
■honld  be  dis- 
charged,     al- 
though he  had 
deviated     and 
remained  a 
little   for    his 
amusement. 
Held  also,  that 
although     the 
cause   for 
which  the  de- 
fendant   came 
to  town  was  to 
be    heard    by 
the    Lord 
Chancellor, 
yet  as  it  was 
generally    de- 
pending   in 
Chancery,  the 
Master  of  the 
Bolls  might 
make  the  order 
allowing  the  ^ 
defendant  pri- 
Tilege  and  or- 
dering his  dis- 
charge. 


Tius  caose  being  in  the  Lord  Chancellar*^  list,  and  bein§  dailj  ex- 
pected to  be  called  on,  the  pt indpal  defendant  came  le  town  to  be  pre- 
sent at  the  hearing*  On  his  way  from  Morriason's  Hotel  in  Dawsea- 
street  where  he  had  arriyed,  to  the  heosf  of  his  solicitor,  for  the  pnrpese 
of  BMdcing  inqiiiries  respecting,  and  armngemenis  for  the  expected 
hearing,  when  passing  throogh  Weslmoreland^treet  he  was  induced  to 
deviate  a  little  from  his  direct  way  by  going  to  an  eshibition  of  pnintingi 
in  CoUq|e»stroat|  where  he  remained  (as  stated  in  his  alBdarit)  net 
more  than  fire  or  ten  iunutes  at  most.  Shortly  af^r  leaving  the  ex- 
hibition he  was  arrested  ander  a  warrant  of  the  sherifih  of  the  connty 
of  the  city  of  Dublin  upon  a  eapUu  ad  reapcmdindmm  at  the  sint  ef  one 
Whittf. 

Mr.  Bla^,  Q.  C.  with  whom  was  Mr.  Maiey,  for  the  defendaat, 
new  moved  for  his  dischnrge,  submitting  that,  upon  the  above  slated 
facts.  It  appeaaed  he  waa  privileged  at  the  tinse  ef  the^rrest. 

Mr.  RiehaTd  Maorei  Q«  C,  and  Mr.  Ckrktktnp  for  the  detatmag 
creditor,  said  that  Ai$  Court  had  not  jortsdiotion  to  grant  the  present 
application  :  that  the  motion  should  have  been  made  either  in  the  Law 
Court  which  issued  the  writ  whereby  the  caption  was  effected,  or  to  the 
Lord  Chancellor,  by  whom  the  hearing  was  to  be,  in  respect  of  which 
the  defendant  claimed  his  privilege  from  arrest.-^That  the  attendanee  of 
a  suitor  upon  the  hearing  of  his  own  cause,  in  which  a  solicitor  and 
connsd  are  retained  for  him,  is  for  his  own  satisfoction  merdy  and  nn- 
necessary  to  justice ;  and  therefore  ought  not  to  be  considered  as  giving 
him  any  immunity  from  his  fair  liabilities. — That  soch  a  case  is  totally 
different  from  that  of  a  solicitor,  whose  attendance  is  necessary  to  the 
administration  of  justice;,  and  who  is  bound  to  attend  to  the  bosbess 
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t>f  hit  client,  or  to  that  of  a  witirats  whose  Qoa-attendaiice  would  he  a   Jan.  1840L 
contempt  and  subject  him  te  a  heary  penalty.— Bot  eyen  sqpposing  that 
the  defendant  when  learing  his  hotel,  had  the  privilege  contended  for, 
he  lost  it  by  the  deviation  and  loitering  in  the  exhibition  room. 

[The  cases  mentioned  on  either  side  were  Burke  ▼.  Higgifu  (g); 
Gtbht  ▼.  PhitUpwn  (5);  Ex  parte  IWoisan  (c);  LighifoU  v.  Ca^ 
eron  (d) ;  Crme  ▼.  fflkll  (e).] 


Master  of  the  Rolls. 

Applications  of  this  kind  are  properly  made  to  the  Court  where  the 
cause  is  depending,  in  respect  of  which  the  party  claims  his  privilege.* 
Hei^y  the  privilege  alleged  is  by  reason  of  attendance  upon  a  cause 
depending  in  Chancery,  and  I  have  no  doubt  that  I  have  jurisdiction  to 
order  this  gentleman's  discharge,  if  npon  the  facts  stated  it  appears  that 
he  was  entitled  to  the  privilege  at  the  time  of  the  arrest.  A  suitor  is 
entitled  to  attend  upon  every  stage  of  the  cause  at  which  his  attendance 
is  required,  and  is  privileged  in  so  doing.  The  particular  occasion  of 
the  attendance  being,  in  this  case,  the  hearing  of  the  canse  by  the  Lord 
Chancellor,  is  accidental  and  doel  not  affect  the  nature  of  the  present 
application,  nor  limit  to  hts  Lordship  only  the  jurisdiction  for  entertain* 
ing  it.  The  case  would  have  been  the  same  in  principle,  if  the  required 
attendance  had  been  in  the  Master's  offi^ ;  and  I  have  at  present  only 
to  inquire, — whether  Mr.  Mahon's  attendance  upon  the  hearing  of  the 
canse,  in  which  he  is  a  principal  defendant,  is,  or  ought  to  be,  a  privi« 
leged  attendance  ?  and  if  so,  whether  his  deviation  into  the  exhibition 
room  in  College-street  forfeited  the  privilege  to  which  he  should  have 
been  otherwise  entitled  ? 

Whether  the  privilege  in  these  cases  be,  upon  the  whole,  expedient 
or  otherwise— ^whether  it  ought  to  be  extended  or  restrained— I  do  not 
at  present  say ;  but,  considering  the  uniform  practice  of  the  Courts 
respecting  it,  I  feet  bound  to  follow  their  example,  and  to  allow  it  in  the 
like  cases  to  those  in  which  they  have  already  allowed  it.  I  cannot  see 
the  distinction  contended  for  between  the  attendance  of  a  solicitor  or 
witness,  and  the  attendance  of  a  plaintiff  or  principal  defendant  at  the 
hearing  of  the  canse :  the  grounds  npon  which  their  respective  privileges 
rest  may  not  be  exactly  the  same,  but  it  seems  to  me  that  the  same 
principle  which  gives  the  privilege  in  the  one  case  must  extond  it  to  the 

(a)  3  Hog.  110.  (b)  I  Buss.  &  My.  19. 

(c)  1  Stmrk,  470.  (d)  2  W.  Blackst.  1113 ; 

(e)  3  Moll.  11  Vefl.  439 ;  625.    In  the  matter  of  Keane,  Saiuue  &  So.  81,  83. 

*  See  List*»  ease^  22  Yes.  &  B.  373—  4 ;  but  see  also  the  late  case  of  The  Attorney 
General  v.  ike  Skinners*  Company^  1  C.  P.  Coop.  1,  where  it  is  laid  down  that  the 
appUeatioii  may  be  either  to  the  Court  from  which  the  process  issued,  or  to  the  Court 
of  which  the  caption  is  in  the  nature  of  a  contempt, 

3m  t 
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Jtm.  1840.  others  alio.  WImm  m  nuHi't  righto  lure  ^ioninadiatoiy  coooeroed»  he 
hue  an  obneot  right  W  be  preeeiftt,  ner  can  hb  attendanoe  be  ooo* 
gidered  as  a  needkn  or  velantary  act.  Altheagh  the  ttfitor't  prateoos 
may  not  io  geaeral  affeet  the  cooiae  of  the  diaeatsioa*  aor  the  adjodica- 
tlon  of  the  Court,  oases  may  be  easily  imagined  in  whieb  his  atteadanoe 
most  not  only  bstlitate  and  enhance  the  serviees  of  his  professional  rs- 
presentatives,  bot  also  be  of  the  ntmosi  importance  let  the  protection 
of  his  rights  and  the  administration  of  jastioe  in  the  case.  Therefore, 
I  cannot  think  that  the  attendance  of  a  plaintiff  or  a  principal  defendant 
at  the  hearing  of  the  caose^  is  a  mere  yolantary  and  onpnTil^ed  act ; 
and  taUng— as  on  this  BBOtion  I  am  boaad  to  take  ■  Mr.  Mahon's  sworn 
statement  as  tme  ;«-*that  the  canse  being  about  to  be  heard  and  in  the 
Lord  ChanoeDor's  list»  he  \A  his  home  and  came  to  town  for  the  pof- 
pese  of  being  present  at  the  hearing ;  and  shortly  after  his  arriv^  when 
walking  from  his  hotel  to  the  house  of  his  solicitor,  to  considt  with  him 
and  n»ke  arrangemento  for  the  hearing,  he  was  arrested  at  the  salt  of 
the  present  detaining  creditor  >—>I  am  clearly  of  opinion  that  he  wai 
privileged  at  the  time  of  the  arrest,  and  must  be  discharged^-— As  to  ths 
deriation  by  the  few  paoes  from  Weftaaoreland-street  to  the  exhibitios 
room  in  CoUege-streel^  I  think  it  unimportant.  The  defendant  swean 
that  he  did  net  renmin  there  more  than  fire  or  ten  minutes  at  the  most, 
and  it  has  been  derided  in  a  variety  of  cases*  that  deriations  and  delaji 
much  tnore  consideiable  than  in  this  case-^ibr  purposes  of  refireshment 
too— will  not  dep^ve  Ae  party  of  his  privilege^ 


Ordbr  9-«^Let  the  sherifis  of  the  county  of  the  city  of  Dublin 
forthwith  discharge  the  said  0*6.  Mahon  from  their  custody 
by  Tirtoe  of  the  eapki»  ed  rt^^imdmdwn  which  issued  at  tiie 
suit  of  the  saad  Thoama  O'K.  Whiles  and  also  from  all  suine- 
qnent  detainers,  hoc* 


*  SeeLifJHA'iX ▼•  CMMnm,  %  W^Blaokst.  lUa;  PUtr.  Copmh$^ 6B.& Ad.  1076; 
RieUt9  T.  (Svmejff  7  Prius,  089;  Sidgier  y.  Bireht  9  Yes.  70 ;  Attomeg  Gemr^  t. 
SkkMBTM*  Companji,  I  C.  P.  Coop.  I.—  ▲«  to  solicitor's  privilege,  see  Foote's  case, 
3  MoU.  630 ;  Pittmauriee**  ease^  I  Moll.  612 ;  Longfidd  y.  Carpenter^-^in  re  Pfftcn, 
1  Ir.  Eq.  Bep.  500.    In  the  matter  of  Keane,  Ssnsse  &  Se.  81,  83. 
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Wednesday,  May  6<A* 

PROCEEDINGS  STAYED— COSTS  OF  DEFENDANTS. 

Lome  9.  Lono  Forbes  and  others. 
Harb  o.  Lord  Forbbs,  O'Kky,  and  others. 

Osi  the  ISth  of  Jane  1838,  after  there  had  been  a  deeree  in  the  first  Where  there 

canae,  this  Conrt  was  pleased  to  order,  npon  an  applicatUNi  made  on  be-  ^edito/^^raits 

half  of  Ihe  phdnti£Pand  the  inheritor  of  the  lands  in  the  pleadings  in  that  and    proeeed- 

1,*  that  all  further  proeeedings  in  the  second  eanse  should  i^toted^  lure 


he  stayed,  and  that  the  pfaiintiff  in  the  second  cause  should  be  at  liberty  stayed,  and  the 

to  go  in  and  prore  his  demand  under  the  decree  in  the  first  caosei  ed  to  go  in  nn- 

and  be  allowed  such  costs  as  were  properly  and  necessarily  incorred  by  ^  ^^  ^^^ 

himf  in  said  second  cause,  and  also  the  costs  of  such  of  the  defendants  eanse,  and 

in  the  said  second  cause  as  he  should  be  liable  to  pay,  including  his  oosU  ^^^  incla^* 

of  appearii^  on  that  motion.  Acoordiagly,  the  second  cause  was  stayed,  ^^%  ^^  coet" 

and  the  plaintiflF  proceeded  with  all  reasonable  despatch  finder  the  deeree  necessarily 

in  the  first  cause,  but  had  not  up  ^l  the  present  time  obtained  payment  {^^to Vhkh 

of  Us  demand  or  of  the  costs  mentioned  in  the  foreffoinff  order.  he    should  be 

An  application  was  now  made  in  the  second  cause,  npon  behalf  of  the  \^  ^^  seve^ 

defendant  Charbs  0*Key,  that  the  plaintiff  the  Rer.  Charles  Hare,  defendants,  he 

sbonld  pay  him  the  amonnt  of  his  taxed  costs  in  that  canse.    0*Key  liable   in  the 

was  also  a  party  defendant  in  the  first  cause.    The  present  application  ^'^  ^^'^^^ 

resisted  on  the  part  of  Mr.  Hare,  upon  the  ground  that  the  costs  costs   of    the 


in  question  were  in  fiust  provided  for  by  the  order  ef  June  1838,  and  who'^i^^  not 

would  l>e  paid  as  soon  as  an  order  allooating  the  funds  in  the  first  cause  obliged  to  wait 

could  be  obtained ;  and  that  under  the  circumstances,  O'Key  ought  not  allocated  or 

to  be  permitted  to  press  for  them  in  the  mean  time.  reused  in  the 

^  *  first  cause.. 

But  where  the 

MASTm  OF  THE  RoLl*  ct^^t^O-gh 

The  case  is  one  of  considerable  difficulty  on  both  sides.     Mr.  Hare  unnecessary, 

naturally  complains  that  as  his  cause  has  been  stayed,  and  he  has  been  atiously  insti- 

obliged  to  go  in  and  prove  his  demand  under  the  decree  in  the  first  ^i^^'J^^^^ 

canse,  it  would  be  a  hardship  upon  him  if  he  should  be  obliged  to  pay  been  compelled 

the  eosts  of  parties  who  were  properly  made  defendants  in  the  restrained  ^^0^^^^^^ 

cause,  before  he  shall  himself  have  received  them  as  part  of  his  demand  defendants, 

under  the  decree  in  the  first  cause ;  on  the  other  hand,  the  defendant  ordered  the 

Mr.  0*Key  says,  with  equal  fairness,  that  it  would  be  a  hardship  upon  receiver  in  the 

him,    if   he   should  be  obliged  to  wait  the    termination  of  the  first  pay  to  him  the 

<»nse  (in  which  it  is  probable  he  could  not  file  any  charge  for  his  present  codis°hi^Vh^ 

demand),  to  be  paid  the  costs  which  he  has  been  pnt  to  as  defendant  in  had  been    so 

compelled  to 
pay. 
*  See  Hill  t,  Averell^  and  Lynch  ▼.  Skerrettj  6  Law  Bee.  K.  8.  21,  81. 

t  See  Batcman  v.  Bateman,  antii^  296. 
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May  1840.  Mr.  Hare*s  suit  Therefore,  as  the  bardBhtp  on  both  sides  eeenn  pretty 
nearly  balanced,  it  cannot,  I  think,  afford  any  satisfactory  ground  of 
decision  in  this  ease. 

In  Croker  ▼•  Copley  (a)  the  late  Master  of  the  Rolls  held,  contrary  to 
an  opinion  formerly  entertained  by  him  (6),  that  where  a  cause  is  stayed 
and  the  plaintiff  is  ordered  to  go  in  and  prove  his  demand,  including  the 
costs  of  ^limself  and  of  the  other  necessary  parties  in  the  suit  so  stayed, 
under  the  decree  in  another  cause,  a  defendant  in  the  stayed  cause  need 
not  wait  till  the  funds  are  allocated  in  the  other,  but  is  entitled  to  hare 
his  costs  immediately  from  the  plaintiff.  Every  suitor,  who  comes  here 
for  relief,  necessarily  makes  himself  liable  to  the  rules  and  practice  of 
the  Court.  One  of  the  rules  is,  that  where  two  suits  are  instituted  and 
a  decree  has  been  pronounced  in  one  of  them,  under  which  the  plaintiff 
in  the  other  can  haye  effectual  relief,  the  Court  will  stay  the  proceed* 
ings  in  the  second  cause,  and  oblige  the  plaintiff  to  prore  his  demand 
under  the  decree  in  the  first. 

It  is  of  the  utmost  importance  that  the  pracdce  of  this  Court  should 
not  hold  out  inducements  to  creditors  to  waste  a  debtor's  estate  by  a  mul- 
titude of  suits  where  one  would  be  sqpcient ;  on  the  contrary,  it  sliould 
if  possible  present  to  them  sufficient  motives  for  inquiring  seriously 
whether  they  may  not  have  effectual  relief  in  a  cause  already  instituted, 
without  the  necessity  of  instituting  another.  I  think  that  Mr.  Hare 
must  pajr  the  defendant's  costs  ;  and  I  hope  that,  for  the  future,  parties 
will  hesitate  before  they  institute  additional  suits,  when  they  consider 
that  they  will  be  personally  liable  for  the  costs  of  them  in  the  event 
of  their  being  stayed.  Perhaps,  as  it  appears  that  Mr.  Hare*s  suit 
was  not  vexationsly  instituted,  and  as  the  proceedings  in  it  have  been 
stayed  for  the  benefit  of  the  estate,  it  would  not  be  unreasonable  that 
he  should  have,  out  of  the  funds  in  the  hands  of  the  receiver  in  the 
first  cause,  the  costs  which  he  must  now  pay  to  Mr.  O'Key ;  but  upon 
the  present  motion  I  do  not  mean  to  pronounce  any  decision  upon  tluit 
subject. 

Order  : — Let  the  plaintiff,  within  one  week  from  the  date  of 
this  order,  pay  to  James  Scott  MoUoy,  the  solicitor  of  the 
defendant  Charles  O'Key,  the  sum  of  £28.  19s.  6d.,  being  the 
amount  of  his  taxed  costs  in  this  causc^-No  costs  of  this  motion. 


On  a  subsequent  day  (May  15th), 

Mr.  BolUstony  for  the  Rev.  C.   Hare,  the  plaintiff  in  the  second 

{a)  2  Mol.  409.  {h)  In  Jackson  t.  Curtis^  3  Mol.  463. 
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cause,  mored  that  the  receiver  in  the  first  cause  should  pay  him  the 
som  of  £28.  19s.  Gd,  being  the  amoant  of  the  taxed  costs  of  the 
defendant  (X  O'Key,  which  the  siud  plaintiff  had  been  ordered  to  pay» 
and  that  the  sidd  receiver  should  also  pay  the  taxed  costs  of  the  several 
other  defendants  in  the  said  second  cause. 


May  1840. 


The  Master  of  thb  Rolls  said,  that  under  the  dronmstances,  he 
thought  the  present  application  was  a  reasonable  one,  and  that  there 
was  a  dear  distinction  between  the  costs  incurred  by  the  plaintiff  him- 
self, and  the  costs  of  the  several  defendants,  which  he  was  liable  to  pay« 

Order  : — Let  the  receiver  in  the  cause  of  LqfHe  v.  Lard  Forbes 
and  others  pay  to  the  said  Rev.  Charles  Hare,  the  plaintiff  in 
the  second  cause,  the  sum  of  £28.  19s.  6d.,  being  the  amount 
of  costs  paid  by  the  said  plaintiff  to  Charles  0*Key,  a  defend- 
ant in  the  second  cause ;  and  let  the  said  receiver  also  pay  the 
costs  of  the  several  other  defendants  in  the  said  second  cause ; 
and  let  him  have  credit  for  the  same  in  passing  his  account. 


Thursday  f  May  ItL 


PRACTICE-.CROSS-EXAMINATION  OF  WITNfiSSRa 


M^Neice  v.  Aonew  and  others. 


Mr.  T.  K.  Lowry  moved,  on  behalf  of  the  defendant  James  Agnew,  ^^®^®  ^^  *^' 

that  publication  of  the  deposiUons  of  witnesses  taken  in  this  cause  examination 

might  be  respited  until  the  25th  of  May  instant;  and  that  a  new  com-  ^itifessM  in 

mission  might  be  issued  for  the  examination  of  witnesses ;  and  that  the  country 

the  plaintiff  might  be  ordered  to  produce  at  her  own  expense  before  the  Notice  to  the 

Commission  Examiner  two  persons,  named  Thomas  Walker  and  James  ^^li^'^^^^  ^® 

"^  '  ,  defendant's  80- 

Craig,  who  had  been  already  examined  as  witnesses  on  behalf  of  the  licitor  gave  no- 
plaintiff,  for  cross>enamination  by  the  defendant.  a^n^r  «ad  the 
It  appeared  from  the  affidavits  that  the  examination  of  the  plaintiff's  plaintiff's  soli' 
witnesses  commenced  at  11  o'clock  in  the  morning  of  the  Sd  of  April,  intended  to 

cross-examine 
bnt  did  not 
lodge  the  crosf-interrogatories  nntil  the  following  morning ;  and  it  appeared  that  on  the 
evening  after  the  direct  examination,  the  witnesses  (having  been  told  by  the  Examiner  and 
the  plaintiff's  solicitor,  that  as  cross-interrogatories  had  not  been  lodged  before  the 
direct  examination  closed  they  were  not  bound  to  remain;,  sailed  on  tiieir  return  to 
England : — the  Court  ordered  that  publication  should  be  respited,  and  a  new  commission 
to  be  issued  to  the  former  Commissioner,  and  that  the  plaintiff  should  produce  the  wit- 
nesaes  for  cross-examination  at  her  own  expense. 
Leave  given  to  examine  procMen  amif  of  infant  plaintiff  as  witness  for  defendant. 
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al  Belteti  Mm%  the  CfMnmiaiioii  Ezmiiier»  pomuuit  t#  noiine  Ibr 
that  parpoae  regularly  giveo  ;-«>Uiat  on  the  aawn  mominf ,  the  defMido 
ant's  tolioitor  informed  both  the  Examiner  and  the  plaintiff's  aolicilor 
of  his  intention  to  cros8*^exttmine  Walker  and  Craig  (who  had  been 
brought  over  from  England  as  witnesses  for  the  platoliff),  hot  did  not 
lodge  the  engrossment  of  his  cross*interrogatories  with  the  Examiner 
until  the  following  morning  at  eleven  o'doek,  when  he  fennd  tfiat 
Walker  and  Craig  had  been  enamiaed  on  the  previeu  daf ,  and  had  in 
the  evening  retamed  to  England  bf  the  steam  boat,  the  plaintiff's 
solicitor  and  the  fixamber  having  informed  them  that  aa  erosa-inter- 
rogatories  were  not  lodged  before  their  direct  examination  dosed, 
they  were  not  i>onnd  to  remain  longer.  A  notice  was  then  served  on 
the  ^ntiff 's  solicitor,  requiring  him  to  produce  Walker  and  Crug  for 
cross<examination,  but  he  refused  to  do  so;  and  counsel  now  relied 
upon  the  practice  of  examining  in  Dublin,  which  is  the  same  as  the 
English  prasticcy*  and  requires  a  party  producing  a  witness  to  keep  him 
in  town  for  cross-examination  forty*eight  hours  after  his  direot  exami- 
nation commences,  and  he  submitted  that  the  same  nile  should  govern 
the  examination  of  witnesses  in  the  country. 


Mr.  Tomib,  contra^  insisted  that  the  only  notice  a  party  producing 
a  witness  in  the  country  was  bound  to  give  his  opponent,  was  the  usual 
notice  of  the  time  and  place,  when,  and  where,  the  examination  would 
be  held,  and  that  it  was  the  duty  of  a  party  intending  to  cross-examine 
a  witness  to  lodge  his  cross-interr^[atories  before  the  direct  examination 
doped,  otherwise  he  lost  the  right  of  cross-examining  the  witness,  but 
might  bring  him  back  by  tuhpaaia  as  a  witness  for  himself. 

The  Master  ov  thk  Rolls  said  he  was  satisfied  that  a  fair  op- 
portunity had  not  been  given  for  the  crees-examinatien  of  the  witnesses 
mentioned,  and  that  they  appeared  to  have  been  sent  away  with  annsoal 
precipitancy,  and  without  allowing  the  defendant  a  reasonable  time  fot 
lodging  his  cross  interrogatories. 

Order  : — That  publication  be  respited  as  deeired,  ftc  {  and  that 
a  new  commisMon  should  issue  directed  to  the  former  Commis- 
sioner, aad  that  the  plaintiff  should  produce  her  witneseee 
mentioned  in  the  notice  of  this  motion  for  cross-examination, 
at  her  own  expense. 


Ex  ami  nation  

of  liTQckien 

plai'nUff  as  a       On  a  subsequent  day,  Mr.  Lowry  moved  that  the  defendant,  James 
witnen  for  de-    ^gnew,  might  be  at  liberty  to  examine  Jane  Connor,  the  mother  and 

•  See  2  Dan.  Ch.  p.  487. 
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next  frieod  of  the  plaintiff^  m  »  iritMit  ••  behalf  of  the  defendant^  and     jj^av  1840. 
cited  Bird  ▼.  Owen  (a),  in  support  of  the  motion.  v^V"^ 

m'nbicb 

The  Mastisr  of  thb  Rolls,  having  taken  time  to  look  into  the       aq^L^ 
anthoritiesi  made  the  order  as  desired. 

(a)  11m.  ais. 


Wtdmada^f  Jwu  SdL 

PRACTICES-CONDITIONS  OF  SALE— SEVERAL  LOTS- 
SEARCHES  FOR  JUDGMENTS,  &c 

FlTSClBRALD  V.  LaME. 

Mr*  Fjuncu  Goold^  for  the  plaintiflF,  nsoTed  that  it  nught  be  referred  Where  an  es- 
to  the  Master  to  settle  and  approve  of  the  fbllowiinr  eonditiea  of  sale  tatewu  set  up 
as  to  the  lands  and  mills  of  Bally  nun  t]r»  which  were  about  to  be  sold  lots  and  one  of 
under  the  deeree  in  this  oaase  :— '« That  the  purchaser  of  the  said  hiade   but'^J' biddlr' 


**  and  nulls  of  Ballynuaty    shall  net  require  to  be  furnished  with  appearing  for 

**  original  searchea  for  judgments  against  any  person  against  whom  snoh  sale  wL  ad- 

<' searches  have  been  already  made  at  the  instaaee  of  the  purchaser  of  ^^^^^^J^ 

<<  the  knda  of  Rathjerdaa,  but  sbaU  be  satbfied  with  compared  and  nrored  of  the 

»  certified  copies  of  sooh  searches ;"  or  for  such  other  order,  ke.  m^^B^^' 

It  appeared  from  the  phuntiff  's  affidavit^  that  on  the  19th  of  April  1887,  to  the  remain- 

the  final  decree  was  pronounced  in  this  caose,  ordering  a  sale  of  the  lands  thl  purchaser 

of  Rathjordan  in  the  county  Limerick,  and  of  the  lands  and  nulls  of  ''^?'^^  ^^^*: 

■^  #  — »  quire    original 

Ballyannty  in  the  county  Tipperary ;  and  that  on  the  22d  of  April  1899^   searches  for 
tkey  were  accordingly  set  up  for  sale»  and  the  hmds  of  Rathjordan  i^a^t"  ur 
were  porchased  by  H.  B.  Wise,  Esq^  for  the  sum  of  £12^00,  but  no   person  against 
bidder  appearing  for  the  lands  of  Ballynunty,  the  sale  was  adjourned   searches   had 
as  to  them.     In  making  out  title  to  Rathjordan,  a  vast  number  of  ^^^°  ^{l^^7 

^  1  .  made  at  the  m- 

aearches  for  judgments.  Crown  bonds  and  recognisances,  were  directed  stance  of  the 

by  counsel  for  the  satisfoction  of  the  purchaser,  of  which  searches  the  the  bt^^ready 

stamp'duty  alone  amounted  to  neariy  £20,  and  the  attorney's  foes  sold,but  should 

amounted  to  a  considerable  sum.     It  was  also  stated  that  the  lands  with  compared 

of  Ballynunty,  now  about  to  be  sold,  were  not  likely  to  produce  more  ^^^,  certified 

than  £500,  and  that  the  fund  would  be  deficient.  searches. 

The  Mastbb  op  tbs  Rolls  said,  he  did  net  remember  any  previous 
application  for  such  a  condition  of  sale,  but  tliat  he  thought  it  a  very 
proper  one,  and  sncli  as  be  wonld  be  glad  to  see  followed  in  practice. 
He,  therefore,  granted  the  order  of  reference  as  desired. 
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Sattmk^,  Jum  6tk. 

RECEIVER—FE&FARM  RENT. 

StBTBLLT  «.  MUBPBT. 

f 

Where  the  ^^  ^^  bearing  date  in  the  year  1714,  one  John  Haman  oonfeyed 
deed  reserving  certain  premises  in  the  city  of  Cork  to  Elias  Laserre,  and  his  hein,  for 
out  of  certain   ever ;  reserving  to  the  said  John  Haraan,  and  his  heirs,  a  perpetasl  yesrij 

li^n^ey^lLfee  ^^^^  ^^  ^^^'  ^'^^  "^^^  ^®^  contained  a  covenant  for  payment  of  the 
was  of  ancient  rent,  and  danses  of  distress  and  re*entry  in  case  of  non-payment  within 

date,  and   the      •   .      «  #l  «        i     ^ 

rent  after  vari-    "^'y  ^7^  »™'  «»««  P"®  ^ay. 

ons  mesne  as-       ^be  bill  in  this  caose,  after  setting  ont  the  above-mentioned  deed, 

aignments  was 

vested  in  the  chaiged  that ''  all  the  estate  and  interest  of  the  said  John  Haman  in  the 

si^'le^  "Lid*'  ""  "^^  fee^fiurm  rent  had  come  to  and  legally  vested  in  the  plaintiff,  and 

was  in  arrear  ;  « that  all  the  estate,  &c,  of  the  said  Elias  Laserre  of  and  in  the  nid 

conveyed  bj  **  premises  had  come  to  and  vested  in  the  defendant;*'*  andthttthe 

the  deed,  after  defendant,  as  assignee  of  the  premises,  had  paid  rent  to  the  plaintiff, » 

vanoQS  metne  o  *  w  » 

assignments,      assignee  of  the  rent ;  and  that  two  years'  rent,  to  the  29th  of  September 

tbt*  d^endan^  ^^^  ^^  P*"^  ^^'  ^°®*  '^  further  charged,  that  the  plot  of  groond 
as  assignee :—  spedfied  in  the  deed  of  1714  had  nndeigone  variona  alterations  in  the 
thruslgnee  ^  boundaries  and  descriptions  thereof;  and  that  booses  had  been  ereded 
the  rent  pray-  partly  upon  the  said  premises  and  partly  npon  the  adjoining  groood,  so 
&c.,  and  the    B>  to  confuse  the  bonndaries.-^That  there  neither  was,  nor  had  been  for 

amn^eradmit-  ^^^  ^^  ^^^  y®<u^  ^^Y  sufficient  distress  npon  the  premises ;  and  that 

ting  ,the  plain-  there  were  various  outstanding  legal  terms,  with  Che  particulars  of  which 

insisting^' that  ^^®  plaintiff  was  unacquainted,  but  which  would  or  might  be  set  ap  to 

his  remedy  wad  defeat  his  rights  in  a  Court  of  law. 

at    law,    the  , 

Court  granted  The  bill  prayed  that  the  said  fee-farm  rent  might  be  decreed  weK 

tii^^^^  m^*8°^^'  charged  npon  the  premises ;  that  an  account  might  be  taken  of  the  amonnt 

oonveved  by  doe  to  the  plaintiff;  that  the  defendant  should  pay  each  amonnt  to  the 

pay  the  arrealn  I^uttff,  or  in  default  thereof  that  the  premises  or  a  competent  part  of 

and  future  ac-  them  might  be  sold,  and  the  plaintiff  pud  out  of  the  produce  of  the  sale; 

the^  rent,    al-  ^bat,  in  the  mean  time,  a  receiver  shonld  be  appointed,  and  be  directed 

though  the  deed  to  pay  to  the  plaintiff  the  arrears  of  the  said  rent,  and  his  costs  in  this 

contained  m^  ^  ^  » 

clauses  of  dis-  cause,  and  the  accruing  gales  of  rent;  and,  for  that  purpose,  that  the 
entoy  in^e*^  receiver,  so  to  be  appointed,  might  be  retained. 

non-payment.  . 

*  This  mode  of  pleading  is  not  in  strictnera  free  from  ohjection,  as  uotwithstandiBg 
the  payment  of  rent  from  the  defendant  to  the  plaintiff,  the  former  may  have  denied  the 
title  of  the  latter  who  claimed  as  assignee  (see  Rogers  ▼.  Pitcher ,  6  Taunt  201),  aadput 
him  to  the  necessity  of  amending  his  hill  and  setting  out  his  title  at  length,  ^nt  ws 
case  shews  that  the  learned  nleader  adopted  the  most  expedient  course ;  as  the  defend- 
ant's answer  fully  admitted  tne  plaintiff  s  title ;  and  it  could  not  have  been  proper  to 
encumber  the  pleading  with  a  Toluminous  detail  extending  ISO  years  hack,  nor  to  hare 
incurred  the  difficulty  and  Tery  great  additional  expense  of  proving  it,  until  it  clesrij 
appeared  that  th^  doing  so  was  unavoidable. 
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STBYBLLY 

9 
MURPHY* 


The  d«fetid«il'i  answer  adnttted  the  phintiiTe  tide^  and  that  the  JunelSiO. 
defendant  wae  in  peeae«iiott  of  the  pmatiieet  as  assignee  of  lessee's 
interest,  and  that  the  amount  claimed  was  dne  it  farther  admitted  that 
there  had  been  some  ooafinion  of  bonndaries  as  in  the  Ull  stated,  hat 
denied  that  there  had  not  been  any  sufficient  distress  upon  the  premises 
for  the  last  two  years :  and  submitted  that  it  appeared  by  the  plaintiff 's 
own  shewing  that  his  proper  remedy  was  at  law,  and  that  the  phuntiff 
had  not  shewn  he  was  enUtled  to  the  trusts  of  the  l^gal  estates  which* 
he  stated  to  be  ontstandiag ;  and,  thereforoi  that  the  person  capable  of 
givisg  a  legal  dieeharge  for  the  rent  did  not  appear  to  be  before  the 
Ceort 


Mr.  fP.  Brookif  Q  C^  with  whom  was  Mr.  Berheie^f  now  moved  for 
a  receiver  upon  the  bill  and  answer.-^lfiiiifty  v.  HawMm  (a)  should 
gorem  this  case :  there  is  no  sound  distinction  between  pi  rent«eharge 
and  a  fte-fann  rent,  at  least  as  respects  the  right  of  the  grantee  to 
rseover  in  a  Osmt  ef  JSqnity.  Since  the  act  of  4  O.  2,  e.  86,  s.  5, 
which  gives  the  remedy  by  distress  for  a  rent  of  this  description,  it  is 
to  sU  intents  and  purposes  a  rent-charge.  The  ancient  date  of  the 
crsation  of  this  rent  (A.  D.  1714),  and  the  great  diffionlty  which  must 
attead  the  pleadings  in  any  action  for  its  recovery,  should  of  theot" 
sslres  be  suffioent  to  justify  the  interference  of  a  Court  of  Equity 
asin  the  case  of  biUs  on  the  $olUi^  and  make  this  an  a  fatH/ori  case 
to  that  an  annuity  or  rent«eharge.  The  dittcolty  in  the  way  of 
a  legal  prooeeding,  from  the  admitted  Act  that  the  origimd  beundariea 
have  been  altered  and  defoeed,  has  in  many  oases  been  held  soffiolont 
reason  for  oeming  into  a  Court  of  Equity ;  Coiki  ▼.  Jaqmi  (6). 

Mr.  £anefar  the  defondants.«— This  is  the  first  instance  in  which  it 
baa  been  attempted  to  obtain  a  receiver  over  an  interest  of  this  dee* 
criptieo.  The  case  of  Hanl^  v.  Hawkms  and  the  other  caaea  of  annuity 
cited  by  the  coiinsel  on  the  other  side  have  no  application  to  a  case  Hk» 
the  preseirt,  which  is  one  between  landlord  and  teaant,  and  in  which 
ail  the  nsvd  remedies -^covenant  to  pay,  distress,  and  re*entry— exist. 
Any  of  those  remedies  might  have  been  pursued  at  law^  and  nothing  is 
clearer  then  that  this  Court  will  not  encourage  a  party  to  pot  another 
to  the  expense  of  an  equity  suit,  where  his  demand  may  have  been 
mtlsfled  in  a  Court  of  Law,  by  a  much  cheaper  and  more  expeditiona 
proceeding. 

That  the  plaintiff  has  a  clear  right  to  proceed  at  law,  either  opoa  the 
covenaat,  or  by  distress,  or  re-entry,  has  not  been  denied ;  and%  has 
never  been  hekl  that  a  mere  difficulty  of  law  pleading,  which  is  all  that 


(a)  1  Pra.  &  W.  636. 


(b)  1  Ch.  &  Ca.  126. 
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June  1840.  be  alle|[^  here,  it  a  sufficient  reason  for  coming  into  a  Coarl  of  EqoHy 
for  relief.  The  effect  of  the  success  of  a  soch  a  motion  as  the  present 
would  be  the  appointment  of  a  receiyer  for  ever  on  aceonnt  of  a  very 
small  annual  sum,  and  entirely  to  oust  the  tenant  of  hu  possession. 


STBVKLLT 

r. 

MURPHY. 


Master  of  thb  Rolls. 

This  is  a  motion  on  bill  and  answer,  for  a  receiver  to  discharge  the 
arrears  of  a  fee-farm  rent  due  to  the  plaintiflp,  and  to  pay  the  ^future 
gales  as  they  shall  become  doe.  It  appears  that  the  rent  was  orginally 
created  by  a  deed  of  the  year  1714,  whereby  one  John  Haman  granted 
certain  premises  in  the  city  of  Cork  to  one  Elias  Laserre  and  his  heirs 
for  ever ;  reserving  to  the  said  Haman  and  his  heirs  the  perpetual 
rent  of  £19. 178.  The  deed  contained  a  covenant  for  payment  of  the 
reserved  rent,  and  the  common  clauses  of  distress  and  re-entry  in  the 
event  of  non-payment  within  a  limited  time  afker  each  gale-day.  It 
further  appears  that  this  rent^thus  remotely  created— has  been  regulary 
pud  until  the  last  two  years ;  and  that  the  plaiatiiF  now  derives  his 
title  to  it  as  assignee  under  John  Haman,  and  that  the  defendant's  title 
from  Elias  Laserre  is  in  like  manner  derived  by  asstgnment. 

It  is  said  that  this  is  a  case  of  a  fee-farm  rent— a  case  between  land- 
lord and  tenant — and,  therefore,  different  from, the  case  of  a  mere 
annuity  or  vent-charge ;  but  it  seems  to  me  that  the  distinction,  if  it 
exists  at  all|  is  merely  nominal :  for  I  do  not  think  that  a  grant  in  fee 
(without  rciaining  any  reversion  in  the  grantor),  subject  to  a  rent,  could 
properly  be  said  to  have. established  the  relation  of  landlord  and  tenant 
between  the  parties ;  nor  that,  so  far  as  the  present  question  is  oonoemed, 
any  real  difference  exists  between  such  a  rent  and  the  ordinary  rent- 
charge.  I  am,  therefore,  of  opinion  that  the  case  of  ManUy  v. 
Hawkins  (a),  cited  by  Mr.  Brtk^  must  be  considered  as  settling  the 
present  question ;  and  that  as  well  in  the  case  of  fee-fiurm  rente'  as  in 
the  case  of  rent-charges  this  Court  has  jurisdiction,  concurrent  with  that 
of  the  Law  Courts,  to  give  relief  such  as  is  here  sought. 

But  the  plaintiff  in  this  case  is  entitled  to  equitable  relief,  upon  other 
and  distinct  grounds :  for  it  appears  that  this  rent  has  been  paid  with- 
out question  for  a  very  great  length  of  time ;  and  that  the  difficolty  ia 
the  way  of  obtaining  effectual  relief  at  law^ would  be  almost  insurmount- 
abie.  It  has  been  said  by  Mr.  Xaiie,  that  where  the  right  to  proceed  at 
law  is  clear,  a  mere  technical  difficulty  in  the  mode  of  proceeding  is  no 
sufficient  cause  to  entitle  the  plaintiff  to  come  into  this  Court;  and, 
perhaps,  that  may  be  true  in  ordinary  cases,  where  the  difficulty  is  no 
greater  than  every  practitioner  must  be  prepared  to  encounter.  But 
where,  as  in  the  present  case,  it  appears  upon  the  fiioe  of  the  pleadings. 


(<i)  1  Dru.  &  W.  963. 
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tbat  the  difficulty  of  proceeding  at  law  would  be  almost  insOriQODntabley  June  1840 
I  think  it  cannot  be  doubted  that  such  difficulty  wiQ  fully  entitle  a  party 
to  the  assistance  of  a  Court  of  Equity.  In  an  action  upon  the  covenant, 
for  example — if  such  an  action  could  be  maintained  at  all  by  the  assignee 
of  the  rent,  or  against  the  assignee  of  the  fee— it  would  be  necessary 
to  prove  the  rightful  creation  of  the  fee-farm  rent,  and  to  deduce  the 
title  to  it  for  a  period  of  nearly  one  hundred  and  thirty  years  through 
various  successive  descents,  deeds  of  eonveyanoe,  and  family  settlements, 
and  I  will  venture  to  say  that  the  difficulty  of  the  case  would  be  suffi- 
cient to  alarm  the  best  law  pleader  at  the  bar.  There  would  be  the 
same  objection  to  the  proceeding  by  distress:  for  it  is  now,  I  think, 
well  settled  that  the  general  avowry  cannot  be  pleaded  where  there  is 
no  reversion ;  therefore,  in  such  a  case  the  avowry  should  deduce  the 
entire  title  specially,  and  the  difficulty  would  not  be  less  than  in  an 
action  upon  the  covenant  Then  as  to  the  action  of  ejectment,  it  has 
been  held,  at  least  by  some  of  the  Courts,  that  the  ejectment  statutes 
do  not  apply  to  such  a  case  as  this;  and,  therefore,  the  plaintiff 
should  proceed,  if  at  all,  at  the  common  law  upon  condition  broken. 
Such  a  proceeding  is  now  almost  obsolete,  and  should  be  prosecuted 
with  aach  extreme  nicety,  that  the  chance  of  carrying  it  to  a  successful 
termination  must  be  igiprobable ;  aud  though  the  plaintiff  should  succeed, 
his  remedy  must  be  incomplete ;  for  he  must  hold,  subject  to  the  indefi- 
nite right  of  redemption  on  the  part  of  the  tenant,  who  would  be 
entitled  to  an  account  of  the  profits  and  to  be  restored  to  the  possession, 
as  soon  as  it  appeared  that  by  perception  of  the  profits  the  rent  had 
been  discharged.  Therefore,  I  cannot  yield  to  the  objection  that  the 
effect  of  granting  the  present  motion  might  be  the  appointment  of  a 
receiver  in  perpetuum,  for  the  defendant  may  take  care  to  prevent  its  being 
so  ;  and  as  I  find  that  the  plaintiff's  remedy  at  law  would  be  doubtful 
and  incomplete — ^that  any  proceeding  he  could  take  would  be  subject  to 
difficulties  so  great  as  to  render  the  chance  of  his  obtaining  any  redress 
improbable*— I  have  no  doubt  of  his  title  to  equitable  relief,  nor  as  to 
the  order  which  I  should  pronounce. 


Order:— Refer  it  to  the  Master  to  appoint  a  receiver  over  the 
lands  and  premises  in  the  pleadings  mentioned,  unless  within 
one  month  from  the  date  of  this  order  the  amount  due  on  foot 
of  the  fee-farm  rent  is  paid  to  the  plaintiff.* 


*  rhe  Reporter  is  indebted  to  Mr,  Bbbkelet  /or  the  following  note  upon  the  case 

above  reported:-^ 

Note. — This  decision  is  very  importaDt,  as  it  affords  a  speedy  and  effectual 
remedy  for  recovering  the  arrears  of  a  fee-farm  rent,  a  species  of  reservation  which  is 
very  common  in  this  country,  although  comparatiyely  unknown  in  England.    The  only. 
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caM.  to  be  foand  in  tbe  books,  in  which  a  Coait  of  Eonihr  claimed  a  concumat  jwisdio- 
tion  widi  Conrto  of  Law  in  vut  refpeet,  is  the  case  m  The  thtke  of  Leeds  t.  Ike  Corpo^ 
ration  ef  Sew  Radmor,  %  Bro.  Cha,  Ca.  818,  618,  wUch  is  terj  nneatiifactorily 
reported,  and  appears  not  to  hare  been  at  aU  decided  npon  tke  same  broad  principles  as 
tMse  laid  down  bj  the  Vaster  of  the  Rolls  in  the  present  easob  These  grooods  were 
priocipally  the  eztrtmtf  difficnlties  attendant  upon  say  proceeding  at  law ;  and  as  the 
cases  npon  the  snbjeet  are  few,  and  appear  never  to  have  been  collected,  it  may, 
perhaps,  be  nssftil  to  the  profession,  briefly  to  oonsider  the  dlffsrant  rem«Bcs  wMch 
exist  at  law  for  the  recovery  of  such  a  rent,  and  how  they  are  to  be  porsned : — 

1.  Bbmbdt  by  Distbbbs.— Since  the  statute  Quia  Bmplore*,  and  the  act  4  G.  2, 
c.  S6,  a  rent  reserved  npon  a  mnt  in  fee  mual  be  oonsidered.  as  to  most  of  its  iad- 
dents,  to  be  a  rent-charge,  and  not  a  service,  for  there  is  neiuer  tenure  nor  revenian. 
5tCo,  itui,  604.    And  if  it  be  a  rent^harge.  it  is  snbmitted  that  the  general  avowry 
cannot  be  supported,  as  the  statutes  giTing  this  method  of  pleadicff  only  mHj  in  cases 
of  landlord  and  tenanL     The  case  c((  Bulpii   f .  Clarke ^  1  Bos.  &  PuL  K.  Bep.  56, 
is  an  express  decisioB  npon  the  sul^eet  in  En^jand :—  The  rent  avowed  fcr  in  that  case 
was  a  fee-fantt  rent,  and  it  was  held  that  a  general  avowry  eould  not  be  supported. 
The  authority  of  that  case  has  never  (it  is  beliered)  been  questioned  in  England,  but 
has  been  recognised  l^  several  subsequent  cases;  and  in  the  note  ts  Bradkmr$  v. 
fVrigkt^  Dong.  627,  it  is  said,  that  in  order  to  justify  a  distress  for  a  fee-farm  rent,  in 
cases  where  the  statute  giving  a  power  to  distrain  does  not  apjply,  4t  is  not  only  neces- 
sary to  shew  that  the  rent  was  a  fee-farm,  but  to  call  it  a  reatrchaige,  and  to  stato  ftat 
the  power  of  distress  was  annexed  to  it.    It  has,  however,  been  doubted  in  several 
cases  in  tfiis  eonntrr,  whether  the  general  avowry  may  not  be  supported,  although 
there  is  no  reversion.     The    subject   came   Tcry    much  under  disoiission  in  &» 
elaborate  judgments  given  in  the  Court  of  Error  in  the  case  of  Pluck  v.  Digget, 
9  Hud.  &  Bro.  1 ;  aadif  the  decision  of  the  House  of  Lords  in  that  eaae  is  to  be 
admitted  i»  its  full  extent,  it  certainly  ought  to  govern  the  case  of  an  avowry  for  a  fee- 
fana-psnt ;  bat  as  It  is  reported  that  an  eminent  Judge,  who  sat  upon  the  discuasioa  of 
that  case  has  d^aied  that  ke  would  mot  koid  it  a»biudim§  im  aaif  future  ease,  egeefi 
wkere  Pluck  was  plaintiff  and  Diggee  d^endant^  the  case  may  perhne  be  held  as 
strictly  appUcabla  only  to  As  ease  of  a  lease  fbr  lives  renewable  fbr  ever,  wluoh  &at  was. 
A  distinction  has,  indeed^been  attempted  to  be  made  upon  the  diffiereiice  in  tiie  wording  of 
the  En^ish  and  Irish  statotes  of  general  avowries,  the  EngliA  act  giving  the  remedj  in 
cases  of  rent,  qnit  rent*  &e.,  0nd  otker  eeruieesj  olearly  eoidining  it  to  rente  piupedy 
called  rents-service,  whereas  the  Irish  act  speau  of  rente  generally,  and  it  has  been 
attempted  to  include  all  rente  under  this  latter  wording,  uord  Phmket,  in  his  very 
able  judgment  in  Pluck  v.  Oiir^es.  pp.  79,  80,  attacks  tha  authority  oC  BuipU  v. 
Clarke^  at  least  as  establishing  the  principle  attempted  to  be  deduced  from  it,  and 
endeavoars  to  draw  a  distination  between  a  fee^arm  grant  and  an  ordinary  rent-cfaafge, 
it  appearing  to  be  his  Lordship's  opinion  that  the  general  avowry  would  be  maintainable 
in  the  former  case,  although  it  would  not  in  the  latter.    It  is,  however,  submitted,  that 
the  authority  of  the  cases  which  deeide  that  a  tea-lam  reDteaaaot  be  avowed  for  gene* 
rally,  is  too  well  esteblished  to  be  now  shaken,  and  that  in  any  avowiy  pleaded  by 
the  grantee  of  such  a  rent,  an  exact  deduction  of  title  is  necessary,  which,  in  esses 
flf  old  fee«fana  grants,  is  attended  with  so  maofa  difflenlty,  that  tite  remedy  by  distrass 
is  seldom  resorted  to. 
9.  E^xcTMBHT. — ^Tha  remedy  by  ejectment  has  been  morefireQuen^  resorted  to 

but  as  it  has  been  decided  that  such  a  prooeediBg  cannot  be  ssp- 


thanthatby 

ported  under  the  statutes  for  ejectment  on  non-parment  of  rent,lt  must  be  brought  with  in 
the  fiHrmalities,  and  is  attendsd  with  aUthe  aSeetfas  olthe  oldejaatiMnt  atoosmonhnr. 
See  Lessee  Cowan  v.  Ckambers,  Hayes,  646.  The  difficulties  attendant  upon  anroceed* 
ing  of  this  natore  are  so  great,  Uiat  the  utmost  vigilanoeof  themost  expenencea  practi- 
tioner is  frequently  ineffectoal  to  prevent  the  oeeorrenoe  of  some  fatal  objeetiQn.  The 
course  to  be  pursued  is  laid  down  in  BuiL  Co.  Lit.  901-S,  et  oeq.^  and  has  been  voy 
mnch  disenased  in  the  late  ease  «tf  Lmsm  Orry,  Steeemsou,  hi  the  Exchequer,  wbieh 
has  not  been  as  yet  reported.  One  rule  which  it  is  alws^s  neossaiT  to  obsaTe,  is,  that 
no  person  but  the  donor  (grantee  of  the  rent),  or  his  heirs,  can  taike  advantage  ci  dte 
condition  broken  (Co  Lit.  SOS,  b.  n.  I).  The  ejeotmant  must  theseftMrwahrays  be 
supported  upon  a  demise  laid  in  the  name  of  the  original  grantee  of  the  rent,  or  bis 
heir-at-law,  which  in  tiie  case  of  an  old  fise-fhrm  rent,  fireqnently  conveyed  or 
assigned  over  (as  in  the  principal  case,)  is  attended  with  ipeat  difficulty.  The  heir-at- 
law  of  a  person  perhaps  a  hundred  years  dead  has  to  be  first  discovered}  then  his  con- 
sent to  the  ejectment  must  be  obtained ;  his  heirship  accurately  proved  at  the  tnal; 
and  if  the  ejectment  shall  ultimately  succeed,  it  has  been  Ihe  subject  of  much  diseosaon 
how  the  ssA^fMcs  of  the  rent  (the  person  really  interested)  can  amil  himself  of  a  remedy 
which  the  law  provides  fbr  the  ketr  and  which  he  alone  can  take  adyantage  of.  If  the 
landlord  should  ultimately  recover,  he  cannot  take  advantage  of  the  acta  of  iiarCaaeat 
abridging  the  right  of  redemption — but  must  hold  subject  to  redemption  at  asy  ^e } 
and  the  tenant  would  be  entitled  to  have  an  account  and  to  have  the  land  again  when 
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tbe  rent  wm  fonnd  to  be  paid.    Eaoagh  ha*,  we  think,  been  said  to  shew  the  ineligiH-    Jftm^  1^40 
Uty  of  proceeding  by  ejectment  where  the  rent  ban  fallen  in  arrear — notwithstanding 
which  (in  the  choice  of  evils)  it  was  the  coarse  nsnallj  pnrsned  hitherto  in  this 

coiuitnr* 

3.  Cor  BN ANT.— His  Honor,  in  the  princinal  case,  expressed  a  doubt  whether  the 
action  of  corenant  could  haye  been  sapported  against  the  present  defendant ;  and  it 
would  appear  upon  the  authorities,  and  the  principles  which  applj  to  the  facts  disclosed 
upon  thepleadings,  that  such  an  action  could  not  in  the  present  case  ha^e  been  main- 
tained. When  a  person  conveys  his  entire  estate  to  another,  ^ub  purchaser  oorenanting 
to  pay  a  rent  thereout  to  the  vendor  and  his  heirs,  the  covenant  in  this  case  will  not  it 
seems  run  with  the  land,  but  is  merely  collateral  thereto— and  thertfore,  although  the 
grantee  of  the  rent  may  maintain  an  action  upon  the  covenant  against  tlie  grantor,  or 
against  his  heir  so  far  as  he  has  assets  descended,  yet  if  the  grantor  of  the  rent  assigns  his 
interest  in  the  lands  (as  in  the  principal  case),  such  a  covenant  being  ooUatoral  to  the 
land,  cannot  be  held  to  charge  the  assignee  of  the  grantor  or  the  lessee  of  the  land. 
This  was  Lord  Holt's  opinion,  in  the  case  of  Brewster  v.  Kidgit,  1  Mod.  SfS ;  for.  it  is 
said,  that  even  a  warranty,  although  a  oovenant  real,  will  not  bind  the  land  until  judg^ 
ment  had  in  a  warrantia  ehartiB,  much  less  that  which  is  only  a  personal  covenant.  It  is 
indeed  said,  in  Lord  Raymond's  report  of  this  case,  "  that  the  ether  three  Judges 
** seemed  to  be  in  a  surprise,  and  not  in  truth  to  comprehend  this  objection:'^  but 
Lord  Holt's  principle  has  been  carried  out  in  several  subsequent  cases — and  is,  it  is  sub- 
mitted, now  established  law.  And  this  will  be  the  case  aldiough  the  assiffneebe 
ezprenly  named  in  the  covenant ;  for  although  a  covenant  be  for  the  srantor  ox  a  rent 
and  his  assigns,  yet  if  the  thing  to  be  done  is  merely  collateral  to  Ae  fand,  and  do  not 
toach  the  thing  demiaedi  the  assignee  will  not  be  charged ;  Spencer's  ease,  Co.  litt. 
16.  b.  The  limits  of  a  note  will  not  permit  an  extended  review  of  the  cases  npon  this 
subject,  sufllce  it  to  refer  the  reader  to  tiie  eases  of  Milner  v.  Branch,  A  M.  ai  Bel.  411, 
and  Cooh  v*  Barl  </  Jrundel,  Hardr.  874  in  which  latter  case  thie  owner  of  lands 
subject  to  a  fee-farm  rent,  sold  part  of  tne  land  to  one  under  whooi  the  plaintiff 
claimed ;  and  covenanted,  that  such  part  should  be  discharged  from  the  rent,  it  was 
held  that  this  was  clearly  a  personal  covenant  which  would  not  run  with  the  land,  but 
would  charge  the  heir  only  in  respect  of  assets ;  see  also  Hoach  v.  Wadhamj  6  East, 
isB,  It  would  appear,  therefore,  that  in  a  case  similar  to  that  in  the  text,  tne  action 
of  oovenant  oonla  not  be  maintained  against  the  defendant  at  all,  he  being  the  assignee 
of  the  interest  of  the  grantor  of  the  rent,  and  it  could  only  be  maintained  against  the  neir 
of  the  original  grantor,  and  that  only  so  £ar  as  asseto  desoended.  This,  at  ttie  distance  of 
130  years  from  the  creation  of  the  charge,  would  be  maidfestly  quite  futile.  Ejectment 
at  the  common  law  might  perhaps  be  supported  upon  a  demise  in  the  name  of  the  h«ir 
of  the  orisinal  grantee,  if  he  could  be  found ;  but  the  chances  of  ultimate  success  for  the 
present  plaintiff  would  be  very  remote.  *  And  as  to  the  action  of  distress,  as  it  is  believed 
tfaat  no  Uw  pleader  has  as  jret  had  the  hardihood  to  attempt  to  maintain  the  general 
avowry  in  a  case  of  this  description,  the  title  would  have  to  be  specially  deduced,  and 
tiie  origin  of  tlie  rent  and  the  right  to  grant  it  must  be  shewn.  The  intricacies  of  a 
pleading  of  this  kind  amount  almest  to  a  bar  to  the  attempt.  AU  these  difficulties 
are,  however,  got  rid  of  ^  the  decision  of  his  Honor  in  tiie  present  case,  which  will 
point  out  an  easy  and  effeotaal  remedy  to  the  profsssion,  until  the  legislature  shall 
interpose  to  facilitate  the  legal  remedies  for  the  recovery  of  such  a  rent,  which  it  is 
hopea  will  be  speedily  done. 
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Fridajf,  June  86eA. 

RECEIVER  UNDER  5  &  6  FF.  4,  o.  55,  OVER  TERM  FOR 

YEARS. 


On  petition  of 
a  judgment 
creditor  under 
the  Slst  sect, 
of  6th  and  6ih 
IT.  4,  e.  65, 
this  Court  wUl 
appoint  a  re- 
ceiver over  a 
term  for  years. 

SembUy  in 
such  case,  the 
relative  priori- 
ty of  several 
judgment  cre- 
ditors is  to  be 
ascertained  by 
the  date  of  the 
absolute  order 
for  the  appoint- 
ment or  exten- 
sioD  of  the  re- 
ceiver, obtain* 
by  them  re- 
spectively. 


In  the  Matter  of  Eoan  Petitioner,  and  Mulholland  Respondent, 
and  of  the  Act  of  5th  &  6th  IF.  4^  o.  55* 

The  petitioner  being  a  jodgment  creditor  of  the  respondent  lately 
obtained  a  conditional  order,  on  petition  under  the  Slst  sect,  of  the  act 
of  5th  and  6th  of  FF.  4,  c  55,  for  a  receiver  over  certain  premises  in 
the  respondent's  possession,  and  held  by  him  under  a  lease  for  years 
only. 

Mr.  J.  D,  Fitzgerald,  now  came  in  on  behalf  of  the  respondent,  to 
shew  canse  agiunst  making  absolute  the  conditional  order,  and  aigned* 
that  a  receiver  could  not  be  extended  over  a  term  for  years  onder  the 
5th  and  6th  fV.  4,  c  55.  LMewood  v.  Briefly  (a) ;  White  ▼.  WhiU  (h). 

Mr.  J.  JET.  Bhha^  Q.  C,  appeared  for  the  petitioner  but  was  not 
called  on  by  the  Court 

The  Master  of  the  Rolls  said,  that  this  question  was  now  raised 
for  the  decision  of  the  Court  of  Chancery  for  the  first  time  rf-— that  it 
was  one  of  great  importance,  and  one  to  which  he  would  give  his  best 
consideration  ;->and  that  as  the  conditional  order  in  this  case  appeared 
to  be  an  order  made  by  the  Lord  Chancellor,  he  should  send  the  case 
to  his  Lordship,  if  upon  consideration  he  should  not  be  clearly  of 
opinion  that  the  canse  shewn  must  be  disallowed. 

Monday^  June  Sfidl 

Master  of  the  Rolls. 

The  question  upon  which  I  am  called  on  to  pronounce  my  judgment 
in  this  case,  is  now  for  the  first  time  raised  for  decision  in  the  Court  of 
Chancery.  It  is,  whether  on  petition  under  the  judgment  act,  a  judg- 
ment creditor  can  have  a  receiver  over  a  term  of  years  ?  Considering  the 
importance  of  the  question,  and  its  novelty  in  this  Court,  I  have  felt  it 
to  be  my  duty  to  examine  it  closely,  as  also  the  grounds  of  the  decision 
upon  it  by  the  late  Lord  Chief  Baron  Joy  in  the  cases  of  LiiUewood  v. 


(a)  4  Law  Bee.  N.  S.  121 ;  8.  C.  I  Jones,  006. 


(6)  1  Jones,  610. 


*  As  the  arguments  of  counsel  in  this  case  were  in  substance  the  same  as  those  al- 
ready published  in  the  oases  cited,  it  has  been  deemed  unnecessary  to  repeat  ti^em  in  the 
present  report. 

t  See  Reynolds  v.  PMinar,  1  It,  £q.  R.  95. 
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Bfmfyt  and  Whiie  ▼.  WhiU  (a)  in  the  Court  of  Ezcheqaer.    For  the     June  1840. 

high  judicial  character  of  tliat  learned  Judge,  no  one  can  feel  a  more 

sincere  respect  tlian  1  do ;  and  certainly,  it  would  have  been  roost 

satisfiictory.to  me  if  I  conld  have  found  tliat  my  delil>erate  opinion  on 

the  present  question  was  supported  by  the  authority  of  his.    But  al-        laI^d. 

tlMHigh  I  have  not  that  satisfaction,  I  am  of  course  bound  to  pronounce 

the  best  judgment  I  liave  been  able  to  form  upon  the  question ;  and  as 

my  decision  differs  from  those  in  the  Exchequer,  I  shell,  in  deference  to 

them,  state  the  grounds  of  my  judgment  more  fully  than  perhaps  under 

other  circumstances  I  should  liave  deemed  necessary. 

The  question  turns  upon  the  construction  of  the  thirty-first  section* 
of  the  act,  whereby  it  is  enacted  tlutt  ^  it  sliall  l>e  lawful  for  any  person 
**  entitled  to  sue  out,  or  who  has  already  sued  out  a  writ  of  ekgii  upon 
'^.  any  .judgment  recorered  in  any  of  his  Majesty's  Courts  at  Publin,  or 
^  lo  issue  or  has  issued  execution  in  any  suit  or  proceeding  on  any  re- 
'^cogniiance  there,  to  apply  by  petition  to  the  Court  of  Chancery  or  to 
<*  the  Court  of  Exchequer  at  the  Equity  side  thereof,  for  an  order  tliat 
'^  a  receiTcr  may  be  appobted  of  tlie  rents  and  profits  of  the  entire  and 
'*  not  of  a  moiety  only,  of  all  lands,  tenements,  and  hereditaments  which 
**  he  would  be  entitled  to  have  extended  or  appraised  under  a  writ  of 
^  degiif  or  extended,  seised  or  taken  under  a  writ  of  Inari  facUu  or 
**  other  proceeding  on  such  recognisance  T-^*^  and  it  sliail  l>e  lawful  for 
^  the  Court  to  appoint  or  extend  a  receiver  accordingly.**— No  argument 
can,  in  my  opinion,  be  drawn  from  the  words  **  other  property^f  in  the 
twenty-eighth  section ;  as  it  is  well  known  that  those  words  were  intro- 
duced for  the  purpose  of  including  every  sort  of  property  that  might 
be  secured  by  autodiam  (amongst  the  rest  money  in  the  funds),  so  as  to 
render  the  remedy  given  by  this  act  co-extensive  with  the  remedy  which 
it  abolished ;  and  I  need  scarcely  say  that  the  latter  was  a  mode  of 
proceeding  whereby  the  grossest  frauds  were  often  perpetrated,  and 
justice  was  rarely  done.  As  priority  of  demand  was  disregarded  by  it, 
it  often  happened  tliat  by  a  fraudulent  cuUodiam  the  debtor's  property 
was  effectually  secured  against  all  his  creditors,  or  that  a  eusiodiam  on 
me$n$  process  was  a  complete  bar  to  prior  and  superior  demands ;  and 
even  where  this  was  not  the  case,  the  great  expense  and  delays  to 
which  the  proceeding  was  liable  were  alike  injurious  to  creditor  and 
debtor,  and  often  ruinous  to  both.  The  remedy  by  elegit,  though  by  no 
means  so  objectionable,  and  still  available,  has  yet  in  many  cases  been 
found  as  tedious  and  expensive  as  the  eusiodiam  process:  and  I  may 
add,  it  has  frequently  been  defeated  altogether  by  the  technical  objec- 

(a)  1  Jonen,  606,  610 ;  See  also  Cushen  t.  Hayes,  I  Jones  and  Carej,  103. 

*  See  this  seotion  at  length,  ante  p.  145  (n). 
t  See  UnUwQQd  ▼.  BrUrlfj  1  Jones,  608-9. 
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Jum  18M.  ^i^Mtt  to  whiiaii  ll  it  liabl%  wheii  the  pliiiitiff  brings  lib  ejastmait  to 
obteia  the  poMO<iion.  To  ramedy  this  iMte  of  tkiogt— to  give  te 
jodgmoBt  creditor  a  oomparativel j  expeditioof»  cbe^  mod  eaef  metkod 
of  roeoTeriag  Ua  demandy  and  to  protect  the  debtor's  eelate  from  andno 
uMVm  exaolaoft  uid  mnotti  oott^^was  the  iotentioB  and  poliej  of  the  jodg- 
neat  aet ;  aod  ae  I  ha?e  not  beard  it  raggested  that  the  means  which 
it  proposes  for  carrying  oat  soeh  intention,  have  fidled  in  praotiee,  I 
cannot  help  thinUng  that  it  should  be  ceasidered  as  a  remedial  olatats^ 
for  the  benefit  of  both  creditor  and  debteri  and  onght  to  rsoeive  a 
liberal  oonstraciion.^  It  may,  no  doabt  be  said,  tfalit  this  stataSe  '*  affisols 
<<  the  whole  landed  property  of  the  eoantry  ;**  bat  the  aneieBt  aoaples 
reelecting  the  applieation  of  real  property  Ibr  the  payment  of  debts 
have  long  since  been  greatly  modified,  and  by  a  vsoeat  statate  wo  aee 
feo^dmple  estates  made  available  for  the  payment  of  simple  eoatiaet  ^ehts. 

Bat  it  may  be  oonoeded  in  the  present  aigoment,  that  onder  the 
thhrt]^first  seetioa  a  receiver  onght  oot  to  be  appointed  over  property 
ia  lespest  of  which  the  jodgment  creditor  might  not  properly  issae  an 
Agki  and  it  is  argned  thai  the  word  <<  teaemeata"  in  thie  seotioa  most 
meanyrsstoM  teaeawnts ;  becaose,  as  it  is  said,  akhoogh  ehattola  are 
eppnted  ander  an  shj^  the  writ  is  aot  applicable  eocoept  where  tfaere 
is  land  to  be  CKlended— as  the  statate  of  WmtmMtm  ik§  ismail* 
which  gives  the  writof  «lis9^  uses  the  word  ierm  only ;  and  it  is  fordfeer 
said  that  a  term  of  years  ooaM  not  be  eoasidered  as  Inad^  and  therelisro 
is  not  extendibie  ander  an  els^ 

In  the  Asoonif  InsHhUB  p.  S96,  Lord  Cohe  in  his  eommentary  open 
the  statate  of  Wertminttet  Me  aaosiMl  says  ^aad  apon  these  words^ 
*^mddmtaHm  mrm  ttm^  the  sheriff  hath  exteaded  a  term  for  yean  and 
^'theltlca'*  This  passage  appears  to  BMto  be  a  direct  anthority  for  the 
proposition  that  the  word  Ismi  m  the  statate  of  fFesAataslsr  sAsaaosful 
inelodes  termifbt  jfmrif  and  diat  they  are  accordingly  exteodiblo  as 
land  under  an  elegit  In  the  case  of  Wkiie  v.  WkUe  (e),  Chief  Bnroa 
Jcjf  is  reported  to  have  said,  in  relbrsnoe  to  the  passnge  in  the  iSsBomI 
/iMfjftflisjast  meationed--«''I  have  looked  into  all  the  cases  upon  the 
^sobject  from  Lord  Coke  downwards ;  and  I  find  that  there  has  been 
^  a  kind  of  diicliim  In  the  modern  text  books,  that  a  chattel  real  may  be 
''•either  appraised  or  extended  ander  an  depit  Bat  Lord  Coke  does 
''^not.snythat  chattels  real  con  6e  extended;  aU  he  says  is,  that  they 
'*haee  ifeen  estended."--!  cannot  think  that  this  distinction  was  intended 
by  Lord  Coke,  nor  can  I  perceire  in  tlie  anthorities  ancient  or  modem 
any  sn6kient  ground  for  doubting  that  a  term  for  years  may  be  ex- 
tended under  an  ekgit.    In  Dakorie  Sheriffs, — a  book  of  very  high 

(«)  1  Jones,  SIO. 
•  IS  Edw.  1.  e.  18. 


CASES  IN  IHE  JIOLLS. 


437 


authority— it  is  laid  down  at  p.  137,  that,  **  A  terra  for  years  may  not 
^  be  extended  under  an  eUgii  without  finding  the  commencement  and 
'*  certainty  of  the  term  by  inquisition :  as  the  execution  by  e%t/  must 
^  be  by  inqubition  ;  and  if  it  be  found  that  the  debtor  was  possessed  of 
"  certun  land  for  a  terra  of  divers  years  yet  to  come,  that  inquisition  is 
^defective,  as  the  certainty  should  be  found.  And  the  reason  is,  that 
'<  after  the  debt  is  satisfied,  the  party  is  to  have  his  term  back  again  if 
**  any  part  of  *it  remains,  and  the  certainty  of  the  term  should  appear 
<«  opon  the  sheriff's  return."  Again,  after  noticing  the  distinction  in 
this  respect  between  the  extent  of  a  term  and  the  sale  of  a  term  under  a 
^fa. — that  in  the  latter  case  the  certainty  of  the  term  need  not  appear — 
the  reader  is  desired  to  note  that,  "  it  is  at  the  election  of  the  sheriff^ 
"  either  to  extend  or  to  sell  a  lease  or  term,  so  long  as  it  remains 
**  in  the  hands  of  the  debtor :  that  the  sheriff  may,  as  be  chooses, 
**  either  sell  it  utterly,  or  extend  and  deliver  it  to  the  conuzee  at  a 
^  certain  annual  value  as  qf/reeholdJ*  A  few  lines  further  down,  the 
reader  is  again  desired  **  here  to  observe  the  diversity — the  sale  of 
^  the  term,  and  the  extent  of  the  term."  For  the  authority  of  these 
passages,  Dalton  refers  to  Palmer's  case  (a),  from  which  they  appear 
to  be  little  more  than  extracts.  Of  that  case,  a  different  and,  in 
some  respects,  an  apparently  contradictory  report  has  been  given  by 
CMke  (b) ;  but  1  think  that  the  two  reports  may  be  reconciled,  and  that 
the  difference  between  them  is  immaterial  to  the  question  now  before 
the  Court ;  as  a  term  of  years  would  be  equally  within  the  plain  mean- 
ing and  intendment  of  the  thirty-first  section  of  the  5th  and  6th  fV.  4s 
whether  an  eieffii  may  be  issued  for  the  purpose  of  appraising  or  extend- 
ing it;  and  we  have,  at  present,  nothing  to  do  with  the  question, 
whether  it  is  necessary  to  find  the  certainty  of  the  term  or  not — ^the 
simple  question  here  being,  whether  a  term  of  years  may  be  appraised 
or  extended  under  an  elegit?  That  it  may,  appears  to  be  assumed  in  all 
the  authorities  that  I  have  been  able  to  meet  with  on  the  subject.  In 
Sir  Gerald  Fleetwoods  case  (e),  it  was  held  that  a  judgment  does  not 
bind  a  term,  before  the  award  of  execution ;  but  it  was  also  laid  down 
as  settled  law,  that  it  is  at  the  election  of  the  sheriff  either  to  extend  or 
eell  a  lease  so  long  as  it  remains  in  the  debtor's  hands.  I  believe  there 
is  no  question  that  such  has  been  the  practice.  The  passlige  in  the 
Second  Institute  already  adverted  to,  I  must  confess  appears  to  me  to  be 
a  direct  authority  to  the  same  effect :  for  I  cannot  believe  that  in  so 
rery  critical  a  reading  upon  the  statute,  in  which  such  a  variety  of  dis- 
tinctions are  observed  upon.  Lord  Coke  would  without  objection  or 
comment  have  stated  the  fact  that  <*  opon  these  words  medietatein  terrce^ 


June  1640. 


(a)  4  Co.  74-6. 


(c)  8  Co.  174. 


(6)  Cro.  Eliz.  584. 
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*'  «ti4S,  the  sheriff  hath  extended  a  term  for  years,  and  the  like" — onless  he 
had  been  of  opinion  that  it  was  lawfol  for  the  sheriff  so  to  do.  In 
Comjfn*$  Digest^  tit.  BxecuHoHf  c  14p,  it  is  laid  down  that  the  sheriff  may 
extend  a  term  of  years,  though  it  be  a  chattel ;  and  for  this  propontion 
the  aothority  of  this  very  passage  in  the  Second  ImtUute  is  cited.  Again, 
the  mun  distinction  between  the  sale  of  a  term,  or  the  delivery  of  it 
at  a  Talne  in  gross,  and  the  extent  of  a  term  at  an  annual  ralne,  already 
intimated  in  the  passages  I  hare  read  from  Dalion^t  SkeriffMy  is  thos 
stated  in  GUberfs  Law  of  JSxecuthm  :-*assnming  as  of  course  that  the 
term  may  be  extended,  he  says,  at  page  35,  *^  But  if  a  term  be  delivered 
'*  by  ratUmabile  exUntwn^  at  an  annual  value,  and  not  at  a  value  in  grosiy 
^  then  the  plaintiff  is  accountable  for  all  the  profits  he  receives  oat  of 
« the  term  upon  such  extent ;  and  if  he  receives  the  debt  out  of  such 
<<  term  before  it  expires,  the  defendant  shall  be  restored  to  the  term 
^iuelf"  (a).  So  in  the  note  to  VnderhiU  v.  Devereux(b),  Sergout 
Williams  says,  that  under  an  eiegii  the  sheriff  may  either  melemd  a  term 
of  years  (that  is,  deliver  a  moiety  thereof)  or  sell  it  at  a  gross  price 
appraised  by  the  jury. 

As  to  the  word  terra  in  the  Statute  of  Westminster,  we  have,  as  it 
seems  to  me,  the  distinct  authority  of  Lord  Coke,  in  the  passage  already 
mentioned,  for  thinking  that  it  includes  terms  of  years ;  and  we  have 
also  what,  as  it  appears  to  me,  must  be  considered  as  a  legislative  dechi« 
ration  that  it  is  to  be  so  construed  in  that  statute:  for,  the  Irish 
act  of  10th  Car.  1,  c  7,  sees.  3  (corresponding  to  the  32  Ben.  8^ 
c  5,  Eng.),  being  in  aid  of  the  statute  of  IVetiminaier  ike  Seetmd^ 
recites  that  "  Whereas  before  this  time,  divers  and  sundry  persons  have 
*'  sued  executions,  as  well  upon  judgments  for  them  given  of  their  debts 
<*  or  damages,  as  upon  such  statutes  merchants,  statutes  of  the  staple^ 
**  or  re<Jbgniiances,  as  have  been  to  them  before  made,  recognised  and 
^*  acknowledged,  and  thereupon  such  lands^  te$^emenie  and  eiher  keredita' 
**  mentif  as  were  liable  to  the  same  execoUon,  have  been  by  reasonable 
"  extent  delivered  to  them  in  execution  for  the  satisfaction  of  this  said 
'*  debt,  and  damages,  according  to  the  laws  of  this  realm ;"— and  by  see. 
2,  it  is  enacted  '*  that  if  hereafter  any  such  (ands^  tenemenie  or  heredita' 
**  mentif  as  be,  or  shall  be  had  and  delivered  to  any  person  or  penons 
"  in  execution,"  &a  Dtc  A  **  tenement"  is  defined  to  be  any  Mmg  tkat 
may  be  holden^  and  I  cannot  doubt  that  within  such  description  m  teem 
of  years  is  included. 

For  the  reasons  I  have  mentioned,  I  think  thai  a  term  of  years 
is  a  tenement  which  might  be  appraised  or  extended  under  an  ela^t^ 
and  is  within  the  meaning  of  the  thirty*  first  section  of  the  jii4g~ 
mcnt  act ;  and  consequently  that  the  petitioner  in  this  matter  has  a 


(<i)  See  Price  v,  Varne^^  3  B.  &  C.  783, 


(6)  S  Saund.  68,  r.  /. 
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right  to  have  a  reoeirer  appointed,  panaaiit  to  the  prayer  of  his    Junt  1640. 
petition.     As  I  thinly  the  petitioner  so  entitled  under  the  thirty-first 
section,  I  would  certainly  hesitate  much  before  I  should  allow  him  to 
be  deprived  of  his  right,  because  of  the  supposed  difficulty  in  settling 
priority  as  between  him  and  other  judgment  creditors  of  the  respondent, 
even  if  such  difficulty  really  existed.     But  it  seems  to  me  that  the  diffi- 
culty is  only  imaginary.     It  was,  I  think,  a  mistake  to  concede  that,  in 
a  case  of  this  kind,  priorities  are  to  be  ascertained  by  the  date  of  the 
judgment — that  is,  by  the  date  of  its  rendition  (a).     In  the  thirty-second 
section  it  is  laid  down  that  <<it  shall  be  lawful  for  the  Court  to  extend 
''  the  receiver"  from  one  matter  to  another,  *'  and  to  order  the  rents  and 
^  profits  to  be  applied  according  to  the  priority  of  each,  as  ascertained 
'*  by  the  date  of  the  entry  of  the  judgment  or  enrolment  of  the  recog« 
'*  nisance  ;**  but  this  is  not  mandatory  upon  the  Court  in  every  case. 
The  thirty-seventh  section,  which  is  directed  more  particularly  to  the 
question   qf  priorities,    obviously  contemplates  a  variety  of  cases  in 
which  priority  is  to  be  determined  by  the  judgment  of  the  Court.     It 
should,  in  my  opinion,  go  according  to  the  date  of  the  creation  of  the 
lien.    The  entry  of  the  judgment  creates  the  charge  on  real  estate ;  but 
in  the  case  of  a  term  for  years,  the  judgment  is  not  a  lien  until  the  award 
of  execution :  therefore,  in  the  latter  case,  the  date  of  the  judgment 
is,  in  my  opinion,  to  be  considered  as  the  date  of  the  execution — that 
is,  of  the  delivery  of  the  writ  to  the  sheriff.     The  appointment  of  a  re- 
ceiver under  this  act  is  an  equitable  execution  to  which  this  Court  will 
give  the  effect  of  a  legal  execution.  When  a  receiver  has  been  appointed 
over  a  term  of  years,  such  appointment  stands  in  lieu  of  the  extent  of 
the  term  under  an  eUgit ;  and  I  can  see  no  difficulty  in  the  supposed 
case  of  another  creditor  proceeding  to  sell  the  term  under  a^f.  fa,  after 
this  Court  shall  have  appointed  a  receiver  over  it :  I  suspect  that  the 
sheriff  would  not  hastily  commit  himself  by  such  a  sale,  and  I  am  sure 
that  if  he  did  so  he  would  have  reason  to  repent  of  it. 

Order  for  receiver  made  absolute.* 


(o)  See  Uttfewood  v.  Briertg,  1  Jones,  009. 


*  Upon  turning  to  the  cases  of  Liiilewood  v.  Brier Iv,  and  9Vhite  ▼.  Whftc^  1  Jones, 
606,  610,  the  reader  will  observe  that,  iu  the  former,  the  Court  consisted  of  Jo  v,  C.  B., 
and  Foster,  B.,  and  in  the  latter,  Joy,  C.  6.  was  *^»oIh»;'*  and  that  the  former 
application  was  for  a  receiTer  over  certain  freehold  premises  and  over  a  term  for  years, 
maa  as  soon  as  the  inclination  of  the  Court's  opinion  was  known,  '^  the  petitioner  aban* 
*^  doned  that  part  of  his  application  which  sought  for  the  appointment  of  a  receiver  over 
**  the  term  of  years;"  and  in  the  latter  case,  it  does  not  appear  that  there  was  any 
application  for  a  receiver  over  a  term  for  years  ;  but  the  irregularity  of  the  petitioner's 
affidavit  in  not  stating,  according  to  the  Exchequer  practice,  "  whether  the  lands  over 
^'  which  it  was  sought  to  hare  a  receiver  appointed,  were  freehold  or  for  a  term  of 
''  years" — upon  wMch  irregularity  there  was  not  anv  discussion  at  the  bar  -  gave  rise 
to  ^e  learned  discourse  pronounced  by  the  Chief  Baron.  The  Court  of  Exchequer 
have  since  r^sed  to  appoint  or  extend  a  receiver  under  the  judgment  act,  over  terms 
for  years— see  Caikeu  v.  Hayes,  Jones  &  Carey,  103— but  the  refusal  seems  to  have 
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been  withoat  discussioiiy  and  groanded  altogether  upon  the  eases  of  LiHlewood  v. 
Brierly  and  fVhitey,  fVhite. 

Perhaps  it  is  scarcely  worth  inquiry,  at  this  day,  whether  it  was  within  the  original 
intention  of  the  statute  of  fVe>tmin*ter  the  Second,  that  a  term  for  years  should  be 
thereby  extendible  under  aa  elegit.  Considering  tiie  character  of  the  times,  and  what  a 
precarious,  unprotected,  and  comparatively  valueless  thing  a  term  for  years  then  wan, 
the  probability  seems  very  strong,  that  by  the  word  "  catalla,**  the  framers  of  the  sta- 
tute meant  to  include  terms  for  years  as  other  chattels;  and  that  by  the  word  '*  terra^*' 
the  freehold  was  exclusively  intended.  But,  on  the  other  hand,  it  seems  to  be  quite  aa 
clear  that,  when,  in  the  course  of  time,  old  feudal  prejudices  had  died  away,  and  the 
importance  of  agriculture  and  the  rights  of  the  cultivator  were  better  understood,  the 
term  for  years  rose  in  estimation  ;  aud  when,  in  the  reign  of  Henry  8,  this  species  of 
property  was  placed  on  a  new  and  secure  footing,  and  long  terms  began  to  be  granted, 
at  rents  which,  in  the  progress  of  society,  became  little  more  than  nominal — leaving 
the  term  often  twenty  times  more  valuable  than  the  reversion  in  fee — cases  must  fre- 
quently have  arisen,  in  which  it  would  have  been  impossible,  when  administering  the 
statute  of  Westminster,  to  treat  a  term  for  years  (which  has  one  main  quality  of  real 
estate,  viz.,  immobility)  as  a  mere  chattel,  without  violating  the  clear  spirit  of  the 
enactment,  and  the  humane  and  wise  policy  which  it  was  intended  to  subserve.  That 
poliey,  obviously,  was,  as  far  as  possible,  to  get  rid  of  a  grievance,  which  continues  to  the 
present  day  to  be  the  subject  of  many  a  bitter  complaint,  and  which,  in  ancient  times,  must 
have  been  excessive ;  namely,  the  sacrifice  of  property  when  exposed  to  peremptory 
sale  by  the  sheriff.  Such  was  the-*' disease*'  which  the  statute  was  intended  to 
remedy. — [See  the  rules  for  the  interpretation  of  a  statute  laid  down  in  Heydon's  ease, 
3  Co.  7-8.] — Without  infringing  upon  the  creditor's  common  law  right  to  have  execution 
of  his  judgment  by  levari  or  ft, /a,,  this  statute  proposes  a  different  mode  of  execo- 
tion  :  .protecting  the  debtor  against  the  practical  injustice  to  which  the  sheriff's  sale 
was  liable ;  and  offering  to  the  creditor,  as  a  consideration  for  adopting  it,  that  he 
should  thereby  have  liable  to  bis  demand,  in  the  first  place,  all  the  debtor^  chattels  at 
their  fair  value,  and  moreover — what  was  not  previously  subject  to  the  execution  of  a 
judgment — a  moiety  of  his  land. — [It  is  deemed  unnecessary  to  advert  particniarij  to  the 
nature  of  the  delivery  by  inquisition  (whereby  the  fair  value  is  ascertained  by  the  finding 
of  a  jury,  and  a  purchaser  at  that  value  is  secured  in  the  person  of  the  plaintiff  in  exe- 
cution) with  which  the  reader  is  presumed  to  be  acquainted :  see  the  note  to  VnderhiU 
V.  DevereuXy  2  Saund.  68,  a,  etieq.^ — Such  being,  as  it  is  conceived,  the  plain  inten- 
tion of  the  statute  of  Westminster  the  Second,  let  us  observe  how  that  intention  must 
have  affected  the  mode  of  construing  it,  after  the  term  for  years  had  became,  as  it  was 
in  Lord  Coke's  time,  and  still  is,  a  most  valuable  species  of  property,  and  first  in  the 
order  of  chattels. 

Take,  for  example,  the  case  of  a  judgment  debtor  whose  personal  chattels  were  of  little 
Talne,  but  who  was  possessed  as  assignee,  after  various  mesne  assignments,  of  an  old  term 
having  a  long  residue  of  years  to  come  (perhaps  two  or  three  hundred),  and  yielding  a 
clear  annual  profit  equal  to  the  full  amount  or  twice  the  amount  of  the  judgment  and 
costs.    Surely,  an  execution  by  ft.  fa.  would  be  a  monstrous,  if  practicable,  meaimre,  in 
such  a  case.    Even  for  the  interests  of  the  plaintiff  in  execution,  it  would  probably  be 
very  inexpedient,  and  if  he  happened  to  be  an  honest  man,  it  must  be  sorely  agiuost 
his  will.    But  what  was  to  be  done,  if  by  elegit  such  a  term  could  only  be  appraised 
and  delivered  P     Supposing  that  an  elegit  might  issue  for  the  mere  purpose  of  apprais- 
ing and  delivering  a  chattel,  yet  it  is  plain  that  no  roan  would  issue  an  ehgit  for  such  a 
purpose  ;  for  if  he  desired  possession  of  the  chattel,  he  might  procure  it  much  more 
cheaply  at  a  sheriff's  sale.     Besides,  where  the  debt  bears  so  small  a  proportion  to  die 
value  of  the  term,  the  notion  of  appraising  and  delivering  the  term  implies  that  the 
plaintiff  is  ready  to  pay  down  a  large  sum  of  moneys  a  supposition  which,  in  his  circum- 
stances, might  be  absurd.     It  cannot  be  believed  that  the  statute  of  Westminster  ever 
contemplated  such  an  appraisement  and  delivery.    The  policy  of  the  statute  and  the 
interests  of  society  required  that  this  species  of  property,  which  in  its  character  is  half 
personal  half  real — limited  and  perishable  as  the  one,  but  immovable  as  the  the  other — 
should,  as  circumstances  might  require,  be,  for  the  purposes  of  justice,  treated  as  either ; 
that  it  should  be  deliverable  as  a  chattel  at  its  gross  value,  where  that  value  did  not 
considerably  exceed   the  amount  of  the  debt,  but  that  it  should  be  extendible  as  land 
at  its  annual  value,  when  its  gross  value  so  greatly  exceeded  the  amount  of  the  debt 
as  to  render  it  inconvenient  or  impossible  for  that,  or  any  other  reason,  to  appraise 
and  deliver  it  as  a  chattel — in  other  words,  that  the  law  should  be  as  it  is  laid  down  in 
the  passage  cited  by  the  Master  of  the  RoUs  from  Datton's  Sheriffs  .-<—'*  Est  al  election 
**  del  vicount,  de  extender  ou  de  vender  un  lease  on  terme,  tamdiu  que  est  remaine  in  lea 
'^maiens  deldettor;  ^e.  levic,  a  son  election,  poet  vender  ceo  tout  ousterment,  ooil  poet 
'*  extend  et  deliver  ceo  al  conuzee  a  certaine  annual  value,  come  de/ranktenement." 
It  is  respectfully  submitted,  that  in  this  view  of  the  statute  of  Westminster,  the  objection 
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put  by  the  late  Lord  Chief  Baron  Jot,  in  fVhite  y.  White,  <'  that  terms  of  yean  are  ehai  -   June    1840, 

*'  ieh ;  and  by  the  statute  of  Westminster  the  Second j  chattels  are  to  be  delivered  to  the 

'*  plaintiff  per  rationabUe  pretiumy"  would  not  apply ;  for  the  term  would  be  extendible 

'^  come  defranktenement."  Again,  as  the  elegit  could  have  no  effect,  and  of  course  would 

not  issue  unless  the  term  was  in  the  defendant's  possession  (either  by  occupation  or 

receipt  of  the  rents),  at  the  time  of  the  delivery  of  the  writ,  inquiry  as  to  die  seizin 

or  possession  was  merely  formal;  and  as  the  term  was  to  be  extended  as  of  freehold, 

it  is  obvious  that  it  was  quite  unnecessary  in  practice  to  alter  the  ancient  form  of  the 

inqnisition,  which  continued  to   be  indispensible  in  cases  of  actual  freehold. 

According  to  the  opinion  intimated  by  the  Master  of  the  Rolls,  on  the  question  of 
priorities,  it  follows  that  priority,  in  a  case  of  this  kind,  is  to  be  ascertained  by  the  date 
of  the  absolute  order  for  the  appointment  or  extension  of  the  receiver  (see  Haker  v. 
Pettigrue,  ante,  144) ;  and  as  the  term  will  not  be  bound  before  the  absolute  order,  the 
question  will  probably  arise,  whether  the  respondent  may  not  assign  it  to  a  bona  Jide 
purchaser  at  any  time  before  such  order  is  pronounced  ? — Whether  the  doctrine  of  /is 
pendens  could  affect  such  a  purchaser  P—  Quare, 


3  &  4  Fict.  c.  105. 

Since  the  foregoing  remarks  were  in  type,  the  Reporter  has  learned  that  the  con- 
troversy respecting  the  conltruction  of  the  31  st  section  of  the  Sheriffs'  Act  is  effec- 
tually determined  by  the  recent  act  of  parliament,  3  &  4  Fict,  c.  106,  s.  21.  Of  this 
rooet  comprehensive  and  important  statute,  which  will  come  into  operation  on  the  Ist 
of  November  1840  (perhaps  before  these  pages  are  before  the  reader),  some  notice 
seems  to  be  necessary  in  this  place,  although  the  very  few  hours  that  have  passed  since 
the  Reporter  first  saw  the  act,  and  the  existing  state  of  this  work,  render  it  impossible 
for  him  to  do  more  than  to  offer  a  few  hasty  remarks  upon  it  as  it  affects  the  questions 
discussed  by  the  Master  of  the  Rolls  in  the  preceding  case. 

By  the  21st  section  of  the  3  &  4  Viei.f  c.  105,  it  is  enacted,  that  in  proceeding  under 
the  Sheriflb'  Act,  "  and  this  act,  the  said  Court  of  Chancery  and  Court  of  Exchequer, 
''  at  the  Equity  side  thereof,  shall  have  power  to  appoint  or  extend  a  receiver  in  a 
*<  summary  way,  on  a  petition  at  the  instance  of  such  person"  (i.  e,  a  person  entitled 
to  sue  out,  or  who  has  already  sued  out,  a  writ  of  elegit  upon  a  judgment)  *^  ever  any 
*'  property  of  such  judgment  debtor  which  such  creditor  would  or  could  make  avaiU 
*'  able/or  the  payment  uf  his  judgment  debt,  by  filing  (after  a  vnit  of  execution  had 
''  been  issued  and  returned  at  law  upon  such  judgment)  a  bill  in  a  Court  of  Equity,  or 
'*  by  any  writ  of  execution  at  law.'*  As  there  can  be  no  doubt  that  upon  a  bill  filed 
by  a  judgment  creditor,  a  Court  of  Equity  may  either  appoint  a  receiver  over,  or  sell  a 
term  for  years  of  which  the  judgment  debtor  is  possessed,  it  follows,  as  of  course,  that 
a  receiver  may  in  like  manner  be  appointed  on  petition. 

Since  the  Sheriffs'  Act  came  into  operation,  the  question,  whether  a  term  for  years 
be  extendible  by  elegit  had  little  importance,'  except  in  so  far  as  it  controlled  the 
effectof  the  3 1st  section  of  that  statute.  Such  control  and  derived  importance  it  has 
lost;  and  it  must  have  been  speedily  forgotten,  or  remembered  as  a  mere  matter  of 
curiosity  for  the  ingenious,  if  it  had  not  acquired  a  new  and  intrinsic  importance 
by  the  19th  section  of  the  late  act.  By  this  section,  after  reciting  that  '*  the  existing 
*'  law  is  defective  in  not  providing  adequate  means  for  enabling  judgment  creditors  to 
<<  have  satisfaction  from  the  property  of  their  debtors" — it  is  enacted,  *'  that  it  shall  be 
**  lawful  for  the  sheriff  or  other  of&cer  to  whom  any  writ  of  elegit,  or  any  precept  in 
**  pursuance  thereof,  shall  be  directed  at  the  suit  of  any  person,  upon  any  judgment 
*'  which  at  the  time  appointed  for  the  commencement  of  ihis  act  shall  have  lieen  reoo- 
"  vered,  or  shall  be  thereafter  recovered,  in  any  action  in  any  of  her  Majesty's  supe- 
*'  rior  Courts  at  Dublin,  to  make  and  deliver  execution  unto  the  party  in  that  behalf 
'^  suing,  of  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  includ- 
'^  iog  lands  and  hereditaments  which  may  be  of  copyhold  tenure,  as  the  person  against 
*^  whom  execution  is  so  sued,  or  any  person  in  trust  for  him,  shall  have  been  seized  or 
**  poesessed  of  at  the  time  of  entering  up  the  Haid  judgment,  or  at  any  time  afterwards, 
''  or  over  which  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
*'  afterwards,  have  any  disposing  power  which  he  might,  without  the  assent  of  any  other 
^'  person,  exercise  for  his  own  benefit,  in  like  manner  as  the  sheriff  or  other  officer  may 
**  now  make  and  deliver  execution  of  one  moiety  of  the  lands  and  tenements  of  any 
^^  person  against  whom  a  writ  of  elegit  is  sued  out."  This  does  not  appear  to  alter  the 
previously  existing  law,  except  in  so  far  as  it  includes  the  whole  of  the  debtor's  lands  in 
the  extent,  whereas  formerly  only  a  moiety  was  extendible ;  and  that  it  makes  copyhold 


462  CA8BS  IN  THB  ROLL& 

Junne  1640.  lABdi(iitotlie«xiitcneeof  which,  inthttootmti7,tlMi«toiimelidoii1it)alne^^ 
\^^^^^^  *  vpon  an  tlegit»  Ai  to  the  equitable  acoonnt  to  which  the  tenant  hj  eUgit  Im  aabjeeted 
br  ^e  fabnequent  claoae  of  this  section,  it  will  be  remembered  tiiat  the  miserable  dif- 
tinotion  between  the  legal  and  equitable  account  would  never  have  had  exittencey  if  die 
statute  of  Westminster  had  been  faithfully  obserredy  and  the  sheriff  had  aeoordiiiglj 
delivered  the  lands  p/r  raiiouabiU  extentum  ;  but  fliis  was  in  fact  nerer  done  in 
modern  times.  The  equitable  aoeonnt,  therefore,  onlj  reTives  in  practioe  the  mndent 
and  honorable  principles  of  the  law. 

But  as  respects  the  question  with  which  we  are  at  present  concerned,  it  is  to  be 
observed  that  this  section,  with  the  exceptions  just  mentioned,  appears  to  do  no  more 
tikan  re-enact  the  statute  of  fVeatmifuter  the  Second^  c.  18,  and  tae  7th  section  of  the 
Stetnte  of  Frauds,  and  to  apply  to  the  same  oases  as  they  uready  implied  to.  It  nb- 
jects  "  lands,  tenements,  rectories,  tithes,  rents,  and  hereditamente  to  be  extended 
under  eUgif,  The  sUtute  of  Westminster  provimng  the  extent  by  elegit  uses  die  word 
lan4  only ;  but  the  Statute  of  Frauds,  in  aid  of  the  statute  of  Westminster,  and  apojyiog 
the  remedy  by  elegit  to  equitable  estates  in  the  same  manner  as  the  stetate  of  VTett- 
minster  applied  to  legal  estetes,  uses  the  words  landt,  tenements^  reetorie$,  tithet, 
rents,  and  hereditaments  It  would  therefore  seem  that  the  question,  whetiier  a  term 
for  years  is  extendible  under  elegit— t^qnetiion  now  so  very  important,  as  the  new  node 
of  execution  is  likely  to  revive  the  practice  of  elegit  in  many  cases — ^is  left  by  the  3  &  4 
Viet.  c.  106,  as  it  was  before ;  and  that  the  practical  importance  of  the  foregoing 
decision  of  the  Master  of  the  Bolls,  though  altered  as  to  its  objects,  t^  in  no  degree 
diminished. 

It  may  no  doubt  be  said,  and  with  much  appearance  of  probability,  that  the  19th 
section  of  the  3  &  4  Viet.  c.  106,  was  intended  to  stand  in  the  same  relation  to  the  21it 
section  of  that  act,  as  the  stetute  of  Westminster  the  Second^  and  the  7th  section  of  the 
Statute  of  Frauds  stood  to  the  3lst  section  of  the  Sherilb'  Act.  Be  it  so :  the  former 
controlled  the  construction  of  the  latter,  but  the  latter  could  not  control  the  coastme- 
tion  of  the  former. 
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Mimdaift  June  29th. 

NOTICE  OF  MOTION  TO  STAY  PROCEEDINGS- 
PLAINTIFFS  BEING  OUT  OF  JURISDICTION. 

Lord  Yarborodoh  and  others  v.  Brazier. 
Mr*  Kbllbr,  for  the  defendaot,  mored.  as  of  coarse  without  notice,  thai   '^'^ere  it  au* 

^  '  ...  peara  by    tn« 

the  plaintiffs  shoald  be  restrained  from  proceeding  further  in  this  cause  bill    that  the 

until  they  gave  security  for  costs,  it  appearing  by  the  bill  that  they  f^d^oiiTof 

were  all  resident  out  of  the  jurisdiction.    The  bill  was  filed  on  the  22d  theiuriadiction 

June  instant,  and  the  defendant  had  appeared  on  the  27th— *[ Master  of  ^nt's  motion 

THE  RoUA     Should  not  this  be  a  motion  on  notice?] — Where  it  9^^   proceed- 

appears  by  the  bill,  as  in  the  present  case,  that  all  the  plaintiffs  are  stayed nntil  the 

resident  out  of  the  jurisdiction,  notice  of  motion  to  stay  proceedings  gecuf^  ^r^ 

until  security  is  given  for  costs,  is  not  necessary ;  Eardy  ▼.  Headjord  (a),   coats,  is  a  mo- 

of  coune* 

The  Master  op  the  Rolls  accordingly  made  the  order  as  sought, 
that  the  plaintiffs  should  be  restrained  from  further  proceeding  in  this 
cause  until  they  gave  security  for  costs ;  it  appearing  by  the  ^attested 
copy  of  the  bill  that  they  resided  out  of  the  jurisdiction. 

(a)  3  MolL  464. 


Wednuday^  July  IsL 

WRIT  OF  NE  EXE  A  T  REGNO^ISSUING  OF. 

John  Hill  v.  Joseph  0*Hanlon,  administrator  of  John  0*Hanlon. 

Mr.  Joy,  for  the  pliuntiff  now  moved^  pursuant  to  the  prayer  of  the  bill  On  motion  (af- 

in  this  cause  (which  had  been  filed  immediately  previous  to  the  motion),  ^yhiff  a^!^ 

that  a  writ  of  ne  exeat  might  issue  to  restrain  the  defendant  from  depart-  coant^   &c.;, 

ing  out  of  the  jurisdiction  ;  and  also  that  an  injunction  might  issue  to  creditor  ^r^\ 

restrain  the  said  defendant  from  further  intermeddling  with  the  assets  ^^7^  °^  "^  ''" 

eat   regno,   to 

of  John  O'Hanlon  deceased.  prevent  the  de- 

The  bill  was  on  behalf  of  plaintiff  and  the  other  creditors  of  John  vras^aSmi^V 

0*Hanlon  deceased,  against  the  defendant  Joseph  0*Hanlon,  as  adminis-  trator  of   the 

trator  of  the  said  John.     It  prayed  an  account  of  the  assets,  and  an  threatened   to 

account  of  the  sums  due  to  plaintiff  and  the  other  creditors,  if  any,  of  ^o&^«  the  king- 

*  '  # '  finm       nran     mt* 


dom,  from  io 


Conrt  refused  the  writ,  inaamveh  aa 
waa  not  positive  that  assets  had  been 


doing,~-the 

the  debt  wasaleffaldebt,  and  the  plaintiff^s  affidavit 
received  by  the  defendant. 
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the  deceased,  and  that  the  same  might  be  paid  in  a  dne  course  of 
administration ;  also,  that  a  writ  of  nt  exeat  regno  might  issue  to  restrain 
the  defendant  from  leaving  the  oonntrf,  and  for  an  injunction  and 
receiver.  The  plaintiff's  affidavit  rerifying  the  bill  detailed  the  parti- 
culars of  the  debt  dne  to  him,  which  was  by  judgment  obtained  against 
John  0*Hanlon  since  deceased,  upon  which  a  stated  sum  was  dne ;  and 
that  the  said  John  0*Hanlon  having  died  intestate  some  short  time 
since,  the  defendant,  who  had  not  any  property  of  his  own,  and  was 
not  in  law  related  to  the  intestate,  had  taken  out  administration  to  him, 
and  was  about  to  leave  the  country ;  but  it  stated,  only  <m  beUrf^  that 
the  defendant  had  received  assets  of  the  deceased  to  an  amount  vaore 
than  sufficient  to  pay  his  judgment  debts,  he. 

The  case  stood  for  consideration. 


Friday,  July  3d, 

The  Master  op  the  Rolls,  after  adverting  to  the  foregoing  appli- 
cation, now  said — 

This  was^a  motion  grounded  on  the  plaintiff's  affidavit  and  certifi- 
cate of  bill  filed,  for  a  writ  of  ne  exeat  regno  against  the  defendant. 
The  affidavit  sUtes  that  as  of  last  Easter  Term  the  plaintiff  obtained  n 
judgment  in  the  Queen's  Bench  against  John  O'Hanlon  for  the  sum  of 
£305.  9s.  4i.,  and  costs  since  taxed  to  the  sum  of  £44.  7s.  lid  ;  that 
afterwards,  on  the  Hfh  of  May  last,  the  plaintiff  issued  KfLfa.  marked 
for  the  amount  of  the  judgment  debt  and  costs,  under  which  the  sum  of 
£215.  6s.  8d.  was  levied  and  paid  in  part  satisfaction  of  the  judgment, 
upon  which  the  sum  of  £134.  Us.  Id.  still  remains  due  to  the  plaintiff; 
that  the  judgment  debtor  has  since  died  intestate,  and  possessed  of 
considerable  personal  property ;  that  his  next  of  kin  having  declined  so 
to  do,  the  defendant  Joseph  O'Hanlon,  who  is  stated  to  be  neither  a 
creditor  of,  nor  legally  related  to  the  intestate,  and  without  any  pro- 
perty of  his  own,  has  obtained  administration  ;  and  it  is  stated  on  belief, 
that  he  has,  as  such  administrator,  possessed  himself  of  the  assets  of 
the  testator  to  a  large  *amonnt ;  that  the  plaintiff  has  made  several 
applications  to  the  defendant,  without  effect,  for  the  payment  of  the 
balance  due  on  foot  of  the  judgment;  that  the  defendant  threatens  to 
leave  the  country,  and  that  if  he  is  permitted  to  do  so  without  giving 
security,  the  plaintiff's  debt  will  be  lost 

The  positive  statement  as  to  the  sum  dne  to  the  plaintiff,  and  the 
defendant's  threat  or  admission  of  his  intention  to  leave  the  country, 
would  under  the  circumstances  be  quite  sufficient  to  induce  me  to  grant 
the  present  application,  if  other  parts  of  the  case  did  not,  in  my  opi- 
nion,  raise  an  objection  to  so  doing.  The  writ  of  me  exeat  regno  has 
been  called  a  high  prerogative  writ:  it  was  formerly  issued  in  the 
service  of  the  Crown  only ;  and  although  it  has  since  grown  into  use 
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h^twmmMub^wni  vAjtt,  the  natoire  of  ih»  wrii)  make^  it  nmwsanyi    Jiitf|aA(t 
that  the  rales  which  govern  the  application  •f  it  should  !»•>  enacftl^^ 
ohaerred.    M^.  Bmrna^  m  tim  trtiliae  en  As  writ  of  w  etteai  regno,  m^9, 
HmM  in  m  oMa  «fi  thia  kind  the  plaintiff  need  only  awear  m  its  Mit^ 
that  assets  have  come  to  the  hands  of  the  defendant.     He  refers  t^.aa 
Anonymous  case  (a),  which  scarcely  sustains  his  proposition.    The  cur- 
rent of  authorities  seems  to  me  to  be  the  other  way,  and   I  think  the 
reason  given  for  requiring  the  plaintiff  to  make  any  statement  at  all 
upon  the  anbject»  equally  requires  that  the  statement,  when  made,  should 
be   explicit  and  positive*      In  Boddam  v.  ffeiheringian  (b%  it  was 
decided  diat  th0  affidavit  to  tastaia  aa  appliealion  of  ibis  nsAare  nnat 
be  positive :  the  statement  there  was  upon  raformation  and  helief,  tkaf 
upwards  of  £2000  was  due  from  the  defendant ;  and  the  Master  of  the 
ReUa  dedded  that  the  affidavit  as  to  the  sum  due  from  the  defendant 
sbenldbepasilive^  and  therefore  refused  Ihj9  application*    Tbatc^se 
seems  to  be  an  authority  against  the  present  motion  :  because,  although 
the  present  affidavit  is  positive  as  to  the  sum  due  on  foot  of  the  judg- 
ment, yet  it  is  on  Mt^only  as  to  the  defendant's  receipt  of  the  assets; 
and  as  his  liability  arises  in  atUer  droits  it  cannot  be  said  that  this 
balance  is  due  from  him,  until  it  clearly  appears  that  he  has  received 
assets  of  the  testator  applicable  to  the  payment  of  it.     In  Janes  v.  Al- 
iphsin  (e\  the  Chancellor  said,  that  when  a  creditor  files  a  bill  for  an 
account  and  administration  of  assets,  if  there  is  a  clear  affidavit  of  assets 
received,  the  Court  will  grant  the  writ,  but  not  otherwise.     This  deci- 
sion agrees  in  principle  with  that  of  the  Master  of  the  Rolls  in  Boddam 
V.  Hetherinffton,    Again,  in  the  case  of  Boehm  v.  W6od(d),  where  the 
doctrine  as  to  the  application  of  this  writ  was  much  discussed.  Lord 
Eldon,  adverting  to  the  requisites  of  the  affidavit  for  the  motion,  ob- 
served, that  there  are  certain  circumstances  which  admit  of  no  dispute : 
first,  *'  the  debt  must  be  equitable;"  second,  ^it  mustj^  due;"  third, 
it  must  be  ascertained,  so  that  the  Court  may  know  for  what  sum 
the  writ  should  be  marked.    Now,  try  the  present  case  by  any  of 
those  tests.     Is  this  debt  equitable  ?     No.     Is  there  a  positive  affidavit 
as  to  the  debt  due  by  the  defendant — or,  in  other  words,  is  there  a  clear 
affidavit  of  assets  received  ?     No.     Has  the  Court  any  means  in  this 
case  of  ascertaining  the  sum  to  be  marked  upon  the  writ  ?     No :  for  it 
does  not  certainly  appear  that  the  defendant  has  received  assets,  nor 
that  there  were  assets  applicable  to  the  payment  of  this  demand  to  be 
received.     Therefore,  although  the  facts  may  be  such  as  would  warrant 


(a)  2  Ves.  sen.  489. 
(c)  16  Ves.  470. 


(6)  6  Yes.  91. 

(<0  1  Turn.  &  Rum.  343. 
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July  1840.    the  Coort  in  itsning  tlie  writ,  npon  the  case  as  it  at  pretent  appean,  I 
^"^*V^*^     nrast  refase  the  application.* 

^^^  As  to  the  injunction  to  restrain  the  defendant  from  further  inter- 

o'hanlok*    meddling  with  the  assets,  if  the  plaintiff  desires  it,  he  can  have  it  as  of 
course. 


*  On  thitf  rabject  see  tbe  case  of  Stewart  of  Graham^  19  Yes.  313,  and  Beawus  on 
the  writ  ne  exeat  regno,  p.  42,  d.  38.  See  also  Jonee  t.  SampsoMj  8  Yea.  693.  The 
rule  as  laid  down  bj  Beames,  p.  41,  is  that  ''  this  writ  shall  not  issue  for  a  demand 
upon  which  the  partf  can  be  held  to  bail  at  law  ;  or,  to  put  tiie  role  in  otber  words, 
tiiis  writ  shall  be  confined  to  cases  of  equitable  debt  merely."  At  p.  31,  he  saji  the 
Court  requires  that  the  plainti£f  should  swear  either  positiTely  or  to  the  beet  qf  kit 
knowledge  or  beli^  that  assets  had  come  to  the  defendant's  hands ;  beeaose  the  demand 
arises  in  outer  droit :  otherwise  it  would  be  holding  one  to  bail,  who  would  not  he  held 
to  bail  at  law.  He  cites,  Anougmoue,  3  Yes.  sen.  489 ;  Taglor  t.  Leitehj  1  Dick. 
380 ;  Boehm  ▼.  Wood,  1  Turn.  &  Buss. ;  and  a  case  in  Beg.  Ub,  A,  1819,  foL  13. 
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ACCOUNT. 
See  Champerty. 

!•  On  bi]l  filed  by  client  against  solicitor, 
to  set  aside  a  bond  and  judgment  for  the 
amoant  of  an  account  stated  and  settled 
between  the  solicitor  and  client  after 
the  client  had  come  ofnge^  the  solicitor 
having  also  acted  as  agent  and  manager 
of  the  estate  of  the  client  during  bis 
minority,  the  Court  refused  to  open  the 
account  on  the  allegations  that  the 
greater  portion  of  it  consisted  of  charges 
for  costs  and  other  items  for  which  the 
client,  was  not  properly  liable,  and  that 
the  costs  were  not  taxed,  and  that  it  did 
not  contain  credits  to  a  large  amount, 
to  which  the  client  afterwards  disco* 
▼ered  he  was  entitled  ;  Held  also, — that 
after  a  decretal  order  dismissing  the  bill 
as  to  opening  the  account,  stated  and 
settled,  and  directing  an  account  of  sub- 
sequent dealings  only,  the  Court  will 
not  on  further  directions  go  into  an  item 
overcharged  and  suppressed  in  the  ac" 
count  stated  and  settled,  no  su£Bcient 
grounds  for  doing  so  having  been  shewn 
at  the  original  hearing.  C.  I/Arcy  r. 
Burke  1 

2.  Bill  for  specific  performance  of  a  lease 
for  21  years,  and  for  an  account.  It 
appeared  that  the  defendant  held  the 
lands  for  one  life ;  that  the  agreement 
was  executed  by  the  agent  of  the  de- 
fendant, and  possession  given  under  it, 
and  money  expended  in  improvements ; 
but  the  defendant  swore  that  her  agent 
had  no  authority  from  her  to  do  so.  There 
was  alM>  evidence  of  her  having  subse- 
quently recognised  the  agreement,  and 
promised  to  execute  a  lease  pursuant 
thereto.  It  appeared  that  a  civil  bill 
ejectment  was  served  upon  the  plaintiff, 
and  another  upon  two  of  his  undertenants. 
The  former  was  dismissed,  but  the  lat- 
ter being  undefended,  a  decree  was  ob- 


tained thereon,  under  which  he  was^ 
toruied  out  of  possession.  In  about  three 
years  afterwards  this  bill  was  filed. 
Pending  the  proceedings,  the  cestui  que 
vie  in  the  defendant's  lease  died ;  Beld^ 
that  the  plaintiff  was  entitled  to  an  ac- 
count of  the  rents  and  profits  of  these 
lands  which  the  defendant  had  received, 
or  which,  without  wilful  default,  she 
might  have  received  from  the  day  of  the 
execution  of  the  civil  bill  decree,  up  to 
the  day  of  the  death  of  the  cestui  que 
vie.  E.E.  Callaghan  y.  Pepper  S99 
In  this  case  the  Court  would  decree  a  spe- 
cific performance^  if  the  defendant's  in- 
terest had  not  expired. — Semble.    Ibid, 

AFFIDAVIT. 
See  Attachment,  2. 
Bill,  21. 

1.  Upon  appeal  from  a  decision  in  the 
Rolls,  HeU  that  a  special  case  must  be 
made  to  sustain  an  application  to  take 
an  affidavit  off  the  file  to  prosecute  for 
perjury.     C.     N v.  N  17 

2.  By  the  practice  of  this  Court,  a  supple- 
mental affidavit  cannot  be  used  upon  a 
motion  to  make  a  conditional  order  ab- 
solute. £,E.  Smithwick  v.  Bradshaw  94 

3.  On  an  application  for  an  injunction  in 
a  possessory  suit  against  a  former  te- 
nant, who  had  taken  forcible  possession 
after  eviction,  onght  the  affidavit  ex; 
pressly  negative  the  existence  of  any 
new  contract  ?    R.   Biddulph  y.  MoUoy 

229 

4.  The  affidavit  of  an  agent  will  not  be  ad- 
mitted to  verify  a  |>etition  under  the 
Sheriffs'  Act,  unless  a  strong  case  be 
made  for  dispensing  with  the  oath  of 
the  principal.  C.  Lord  Sligo  v.  OMaU 
ley  169 

5.  The  affidavit  upon  which  it  is  sought 
to  obtain  a  receiver  under  the  SheriflV 
Act,  iPQst  state    expressly  when  the 

2     t 
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AFFIDAVIT. 


ANNUITY. 


judgment  is  revived  ;  it  is  not  sufficient 
to  stato  that  the  petitioner  is  entitled  to 
sue  out  an  elegit,  £•  E.  In  re 418 

AGREEMENT. 
See  Account,  2. 
Annuity,  2,  3. 
Bill,  22. 

ExKCUTOK,  2. 

1.  Where  there  was  a  written  contract  for 
a  lease  at  a  certain  rent,  and  the  tenant 
held  under  it,  but  afterwards  sought  and 
obtained  a  reduction  of  rent,  and  being 
unwilling  to  bind  himself  to  the  rent  re- 
served in  the  contract,  omitted  to  exe* 
cute  the  lease  for  several  years,  while 
the  landlord  was  willing  to  grant  it ;  he 
cannot  afterwards,  when  the  landlord 
serves  notice  to  quit,  fall  back  on  the 
contract,  which  by  his  acts  he  had  repu- 
diated, and  enforce  the  execution  of  the 
lease.  Where  a  tenanthas held  landsunder 
an  agreement  for  a  lease,  and  the  land- 
lord considers  that  the  tenant  has  aban- 
doned or  forfeited  his  rights  under  the 
contract,  the  practice  in  Ireland  is  to 
bring  an  ejectment,  and  the  landlord 
ought  not  to  com^nence  dealings  with 
the  under-tenants  in  the  occupation  of 
the  lands  until  he  has  recovered  at  law. 
C.     Garrett  v.  Beshorough  180 

S.  An  agreement  to  procure  a  sale  of  lands 
in  the' Master's  office  to  a  particular  per- 
son, at  a  certain  price,  is  a  fraud  on  the 
Court,  on  the  public,  and  on  the  creditor. 
The  Court  itself,  for  the  sake  of  the  pub- 
lic, is  bound  to  take  notice  of  such  an 
agreement,  although  the  defendant  false- 
ly denies  the  existence  of  it,  and  sets 
up  a  fictitious  case  on  his  answer.    Ibid 

194-5 

3.  The  authority  of  an  agent  to  contract 
for  a  lease  of  lands  need  not  be  in  writ- 
ing. A  proposal  in  writing  for,  a  lease 
to  an  agent,  who  has  not  power  to  enter 
into  a  contract  for  such  lease,  may  be 
acknowledged  by  parol  by  the  principal, 
so  as  to  be  binding  on  the  principal.— 
Semite,  £.  E.  Callaghan  v.  Pepper  399 

ANNUITY. 

1.  If  the  mortgagee  of  lands  subject  to  an 
annuity,  file  a  bill  of  foreclosure,  and 
make  the  annuitant  a  party,  the  bill  will 
be  dismissed  without  costs  as  to  the  an- 


nuitant, for  he  is  an  unneeessary  party. 
G.     Paynes  v.  Creagh  190 

2.  A.  being  entitled  to  a  mortgage  on  cer- 
tain lands,  vested  in  a  trustee  for  him, 
agreed  that  a  subsequent  annoity  cre- 
ditor should  have  precedence  over  hb 
debt,  and  joined  in  a  demise  of  the  lands 
to  a  trustee  for  the  annuitant ;  but  bis 
trustee,  who  had  the  legal  estate,  did  not 
join  in  the  demise.  A.  remained  in  pos- 
session until  the  death  of  the  grantor  of 
the  annuity ;  HeU  that  the  annuitant 
was  not  debarred  from  recovering  more 
than  the  six  years*  arrears,  bat  that  be 
came  strictly  within  the  exception  in  the 
42d  section  of  the  3  &  4  IK.  4,  &  27.  C. 
Draught  v.  Jonea  303 

3.  8.  L.,  to  whom,  by  settlement  (execut- 
ed in  1800),  an  annuity  of  £200,  by  way 
of  jointure,  was  secured  in  the  event  of 
surviving  her  husband,  continued,  for 
many  years  after  her  hnalNind*!  death 
(which  took  place  in  1809),  to  receive 
payment  of  the  same  from  the  hands  of 
her  step'Son,  H.  A.  L.,  the  inheritor  of 
the  estate  upon  which  the  anniiity  was 
charged,  in  1830,  the  annuity  being 
then  two  years  in  arrear,  S.  L.  wrote  a 
letter  to  her  step-son,  wherein,  after 
expressing  her  wish  to  do  what  she 
could  to  «erve  him,  she  stated  that  she 
would  feel  happy  in  tfaenoeforth  giving 
up  the  £200  annuity  which  he  hiud  paid 
her  since  her  husband's  death,  and 
woold  also  make  him  a  present  of  the 
£400,  the  amount  of  the  arrears  then 
due.— In;  1834  H.  A.  L.  died.  By  hb 
will  he  charged  his  real  estates  with  the 
payment  of  an  annuity  of  £200  to  his 
step-mother.  By  a  codicil,  however, 
after  stating  that  he  had  been  most  re- 
luctantly constrained  by  circumstances 
to  alter  the  beqnest,  he  substituted  a  re- 
duced annuity  of  £100  for  the  annuity 
of  £200  granted  by  his  wilL  The  be- 
quest of  the  smaller  sum  was  accompa- 
nied by  a  declaration,  that  it  was  npon 
condition  that  S.  L.  should  not  seek  to 
raise  the  annuity  of  £200  secured  by  the 
settlement  of  1800,  which,  the  testator 
stated,  she  had,  in  a  letter  written  long 
since,  expressed  her  intention  to  relin- 
quish in  bis  favor.— S.  L.  died  in  1837, 
having  previously  made  her  will,  and 
thereby  appointed  the  piaiDtiff  her  rest- 


ANNUITY. 


ARREST. 


duary  legatee  and  sole    executor. — It 
appeared  that  S.  L.  had   nerer  sought 
for    or    demanded  either  the    annuity 
secured    by    the   settlement,    or    that 
granted    by   the    will,    after  the  date 
of   her    letter  in    1830.— The    plain- 
tiff  having  filed  a  bill  to  raise  the  ar- 
rears of  the  annuity  secured  by  the  set- 
tlement, the  Court  dismissed  it,  so  far 
as  it  claimed  relief  in  respect  of  the  ar- 
rears which  accrued  in  the  lifetime  of 
H.  A.  L.,  but  directed   an   account   of 
what  was  due  from   his  death  to  the 
death  of  S.  L.     E.  E.  Langley  v.  Lang- 
ley  313 
ANSWER. 
See  Bill,  1,  2,  3. 
Pleading. 
1.  Except  in  the  case  of  a  bill  for  discO' 
very,  an  attachment  for  want  of  an  an- 
swer ought  not  to  be  issued,  and  will  be 
set  aside,  as  the  object  of  the  suit  may 
be  fully  attained  by  taking  the  bill  pro 
confesio.     R.     OBrienr,  Maunder*  S^ 
?.  Bill  filed  in  February  1836,  for  specific 
performance  of  an  agreement  for  a  lease ; 
answer  filed  in  the  course  of  the  same 
year,  insisting  that  the  contract   oonld 
not  be   performed,  as  it  exceeded  the 
defendant's  leasing  powen*)    and    also 
setting    up    two    settlements    of   the 
estate,  to  which    he    craved    leave    to 
refer  when  produced,  but  did  not  admit 
they    were   in    his    possession.       The 
answer  having  been  unexcepted  to,  and 
issue  having  been  joined,  the  defendant 
served  notice  on  the  plaintiff  in  1837,  re- 
quiring him  to  admit  one  of  the  settle- 
ments, which  then  lay  at  his  solicitiM**s 
office  for  inspection.     After  several  wit- 
nesses had  been  examined,  the  plaintiff 
now  ikioved  that  he  should  be  at  liberty 
to  inspect  the  two  deeds  relied  upon  in 
the  defendant's  answer,  or  if  necessary, 
that   he  might  amend  his  bill  for  the 
purpose  of  procuring  sufficient  admis- 
sions from  the  defendant  that  the  deeds 
inrere  in  his  possession.  The  motion  was 
refused  with  costs.     I'he  proper  mode 
for  raising  the  question,  as  to  the  plain- 
tiff's right  to  inspect  the  deeds,  should 
have  been  by  excepting  to  the  answer, 
for  not  admitting    the  possession.     R. 
O^Conneil  v.  Denny                         246 
3.  Where  apparently  for  the  purpose  of 


accumulating  costs,  several  similar  an- 
swers of  vexations  length  on  behalf  of  a 
number  of  formal  defendants  who  ap- 
peared to  have  acted  upon  an  under- 
standing with  the  plaintiff,  and  under 
the  directions  of  the  same  solicitor— on 
motion  of  the  principal  defendant,  that 
further  proceedings  should  be  stayed, 
&C.,  it  was  referred  to  the  Master  to  as- 
certain the  amount  duo  to  the  plaintiffs, 
and  to  tax  their  costs  of  proceeding 
against  the  principal  defendant  only,  but 
not  the  costs  of  proceeding  against  the 
other  defendants;  and  it  was  further 
ordered,  that  the  principal  defendant 
should  pay,  &c,  he  so  undertaking, 
within  ten  days  after  the  report,  and 
that  the  cause  should  be  stayed  in  the 
mean  time ;  and  the  plaintiff  should  not 
be  allowed  their  costs  of  appearing  on 
this  motion.     R.    Bateauin  v.  Bateman 

296 
ARREST. 

1.  This  cause  beiuK  set  down  for  hearing, 
and  in  the  Lord  Chancellor's  list  for 
the  day,  the  plaintiff  attended  in  Court 
until  the  Court  rose,  but  the  cause  was 
not  called  on ;  upon  leaving  Court  he 
called  at  his  place  of  business,  and  re- 
mained there  about  an  hour  and  a- half 

.  sorting  his  papers  and  making  othisr 
preparations  for  the  hearing  of  the 
canse,  and  when  proceeding  from 
thence  homewards,  was  arrested  under 
a  ea.  sa.  issued  out  of  the  Exchequer 
for  a  large  amount ;  Held,  that  he  was 
privileged  and  should  be  discharged. 
Held  ahoy  that  he  was  entitled  to  ap- 
ply to  this  Court  for  his  discharge.  R. 
Aheaii'ie  v.  M'Guire  437 

2.  Under  an  order  of  reference,  the  Mas- 
ter directed  that  the  plaintiff,  who  was 
resident  in  the  county  Gal  way,  should 
file  a  charge  and  verify  it  by  his  affidavit. 
The  plaintiff's  s<»licitor  accordingly 
wrote  to  him  requiring  his  presence  in 
Dublin  upon  the  subject;  in  conse- 
quence of  which  the  plaintiff  came  to 
Dublin  on  the  24th  of  November  1839, 
and  was  detained  from  day  to  day  in 
giving  the  required  information  and  as- 
sistance for  the  preparation  of  the 
charge,  and  in  waiting  for  the  directions 
of  counsel  respecting  it,  until  the  24th 
of  December  following,  when  the  charge 
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htLVing  been  approred  by  connsel  mid 
engrossed,  was  ready  to  be  filed.  The 
plaintiff  being  in  debt  and  fearful  of 
being  arretted  if  he  thould  go  down 
to  Coort  to  verify  the  charge,  an  ap- 
pointment was  made  between  him  and 
his  solicitor  that,  on  the  said  24th  of 
December,  the  solicitor  shoold  accom- 
pany him  to  the  honse  of  the  Master's 
Examiner,  that  he  might  there  make 
the  required  affidavit;  and  on  that  day 
the  plaintiff  when  on  his  way  to  the 
office  of  his  solicitor  for  the  purpose  of 
keeping  the  said  appointment,  was  ar- 
rested under  b  ea  $a,  issued  out  of  the 
EsEchequer,  and  shortly  afterwards  a 
number  of  detainers  upon  him  were 
lodged  with  the  sheriffs ;  Held,  that  he 
was  privileged  at  the  time  of  the  arrest 
and  should  be  discharged.  R.  Brawn 
V.  M'DermoU  438 

3.  A  principal  defendant  baring  come  to 
town  for  the  hearing  of  a  cause  in  the 
Lord  Chancellor  s  list,  and  baring  been 
on  his  way  from  his  hotel  to  his  soli- 
citor's office  arrested  under  a  capias  ad 
resp.;  Heid^  that  he  was  pririleged 
and  should  be  discharged,  although  he 
had  deriated  and  remained  a  little  for 
his  amusement ;  Held  also,  that  although 
-  the  cause  for  which  the  defendant  came 
to  town  was  to  be  beard  by  the  Lord 
Chancellor,  yet  as  it  was  generally  de- 
pending in  Chancery,  the  Master  of 
the  Rolls  might  make  the  order  allow- 
ing the  defendant  pririlege,  and  order- 
ing his  discharge.  R.  Mahon  v. 
Mahon  440 

APPEAL. 

Costs  paid  under  a  decree  or  order,  which 
is  afterwards  reversed  on  appeal,  must 
be  repaid  by  the  solicitor  who  received 
them  to  the  person  from  whom  they 
were  receircd.  R.  Malone  r.  O'  Con- 
nor 13 
ASSETS. 
See  ExKcCTOKS. 

ASSIGNEE. 

In  a  foreclosure  suit,  the  provisional  as- 
signee having  been  made  a  defendant 
in  consequence  of  the  insolvency  of  one 
of  ihe  mortgagors,  was  declared  entitled 
to  his  costs  against  the  plaintiff,  the 
latter  to  have  tliera  over  against  the 
fund.     E.  K.     Sprouie  r.  Oats        323 


ASSfGNME^ilT. 

1.  This  Court  will  interfere  by  injunction 
to  protect  the  copyright  of  the  assignee 
of  the  author  (the  reporter  of  legal  de- 
cisions), though  it  appears  that  at  the 
time  of  the  alleged  piracy,  there  was 
not  an  assignment  in  writings  and  the 
assignee  had  merely  an  equitable  title, 
and  that  soaie  of  the  cases  were  ex  re- 
iatione;  and  it  will  disregard  a  per- 
mission from  the  author  to  infringe  the 
copyright,  giren  aflter  he  had  parted 
with  his  equitable  title  for  valuable  con- 
sideration, and  it  bad  appeared  upon 
the  title-page  of  his  work  that  it  wa^ 
printed  for  the  equitable  assignee  of  the 
oopyright.      R«     Hodges  and  Smidk  r. 

Welsh.  266 

2.  Where  a  fallier  being'entitled  to  a  snm 
of  money  on  mortgage,  covenanted  on 
the  marriage  of  his  daughter,  that  a 
certain  specified  part  of  it  should  be 
transferred  to  the  trustees  of  the  mar- 
riage settlement  within  three  months 
after  his  death,  and  oorenanted  to  pay 
interest  in  the  meantime,  such  covenant 
was  held  to  amount  to  an  actual  assign- 
ment.   C     Brownlow  V.  Sari  (^  Meatk 

383 

ATTACHMENT. 

1.  Except  in  the  case  of  a  bill  for  dis- 
corery,  an  attachment  for  want  of  an 
answer  ought  not  to  be  issued,  and  will 
be  set  aside,  as  the  object  of  the  suit 
may  be  fully  attained  by  taking  the  bill 
pro  confesso.     R.     0*Brien  r.  Manders 

39 

2.  To  gfround  en  attachment  for  non-per- 
formance of  a  decree  for  payment  of 
money,  it  is  not  sufficient  merely  to  pro- 
duce and  tender  to  the  defendant  the 
plaintiff's  receipt  for  the  money,  at  the 
time  of  making  the  demand.  The  money 
must  be  demanded  under  power  of  at- 
torney from  the  plaintiff,  and  that  fiict 
must  appear  by  the  affidarit  made  in 
support  of  the  attachment  motion.  £.  E 
Gregory  r.  Hand  93 

3.  To  warrant  a  party  in  ii^ning  a  writ  of 
replevin,  he  should  have  been  in  clear 
and  unequivocal  possession  of  the  thing 
replevied,  at  the  time  of  the  allied 
taking.  Where  he  Issues  the  writ  under 
improper  circumstances,  he  will  be  at- 
tached for  his  contempt — the  writ  will 
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be  quashed,  and  the  goods  ordered  to 
be  restored.     C.     Comerford  y,  Blake 

176 
BANKRUPT. 
In     1834,  P.,  being  a  trader,  passed  his 
bond  and  warrant,  &c.,  to  secure  £450 
to  B.,  who  entered  judgment  under  the 
mrarrant,  as  of  the  following   Trinity 
Term.  In  1830,  B.  haTing  duly  revived 
and  presented  a  petition  under  the  5  &  6 
TV.  4^  c.  55,  for  a  receiver,  and  on  the 
24th  of   April  obtained  a  conditional 
order,  which  was  made  absolute  on  the 
15th  of  May,  when   it  was-  referred  to 
the  Master  to  approve  of  a  proper  per- 
son,   and    on   the    12th   of   June   the 
blaster's  report  approving  of  R.  as  re- 
ceiver was  confirmed,  and  the  tenants 
ordered  to  pay  him.      Pending   those 
proceedings,  P.  being  a  trader,  commit- 
ted an  act  of  bankruptcy  by  lying  in 
prison  from  the  1st  to  the  22d  of  May, 
twenty-one  days.     On  the  27th  of  May 
a    commission    of   bankruptcy    issued 
against  him,  and  on  the  10th  of  June 
he  was  declared  a  bankrupt  under  the 
commission.    On  motion  of  the  assig- 
nee for  the  removal  of  the  receiver,  and 
payment  of  the  rents  received ;  Held, 
that  a  judgment  on  warrant  of  attorney 
by  a  trader  is  to  be  considered  a  judg- 
ment In/  confession,  within  the  meaning 
of  the  6  W.  4,  c.  14,  s.  126  (bankrupt 
act).     That  a  judgment  creditor  having 
an  order  for  the  appointment  of  a  re* 
ceiver,  under  the  5  Jii  6  FF.  4,  c  55,  s. 
37,  continues  to    be,    notwithstanding 
such  order,  a  creditor,  having  security 
for  his  debt,  within   the  meaning  of  6 
W.  4,  c.  14,  s.  1 26,  until  the  rents  have 
been  paid  over  to  him  in  satisfaction  of 
his  demand ;    and,   therefore,    the  ap- 
pointnient  of  the  receiver  in  this  case 
being  on  a  judgment  on  warrant  of  at- 
torney, was  overreached  by  the  bank- 
ruptcy, and  that  the  receiver  should  be 
removed.     Semble. — The  absolute  order 
of  the  i5th  of  May  was  the  order  for 
appointment  of  the  receiver,  within  the 
5  &  6  FT.  4,  c.  55,  s.  37.     R.     £aher 
V.  Pettigrue  1 44 

BILL. 
I.  Amended. 
1.  A  tenant  in  tail  coming  into  esse  before 
issued  joined,   may  be  made  a  party 


by  amendment  of  the  bill.  R.   Knox  r. 
Knox  33 

2.  A  bill  may  be  amended  without  an  or- 
der, once  after  answer,  and  after  notice 
of  niiotioh  to  dismiss  the  bill  for  want 
of  prosecution.  But  such  amendment 
after  notice  of  motion  to  dismiss  served, 
is  not  cause  against  the  motion  to  dis- 
miss.    R.     Dycers  v.  Goulding        57 

3.  Under  the  59th  General  order  (Novem- 
ber 1834),  where  the  bill  is  amended 
after  answer,  the  defendant  having  no- 
tice that  his  answer  is  required  to  the 
amendments,  is  not  entitled  to  a  notice 
to  press  for  his  answer.  R.  Knox  v. 
Knox  212 

4.  When  by  amendment  after  answer,  the 
plaintiffs  made  a  different  case,  of  which 
they  were  aware  at  the  time  of  filing  the 

'  original  bill,  and  prayed  relief  on  the 
new  case,  omitting  the  old  prayer — upon 
motion,  the  Court  ordered  the  plaintiffs 
to  pay  the  defendant  £10  for  the  costs 
of  so  much  of  his  answer  to  the  original 
bill  as  would  have  been  unnecessary  if 
the  plaintiffs  had  originally  put  forward 
their  case,  as  stated  in  the  amended  bill, 
in  addition  to  the  sum  of  20s.  late  cur- 
rency, payable  on  making  the  amend- 
ments.    R.      Walsh  V.  Studderi       213 

5.  To  -an  amended  bill  (filed  after  answer) 
stating  certain  matters,  some  of  which 
appeared  prior,  and  others  subsequent 
to  the  filing  of  the  original  bill,  but  not 
re-stating  the  plaintiff's  whole  case  as 
he  intended  it  to  appear  on  the  record, 
the  defendant  demurred  specially,  upon 
the  grounds  that  it  was  in  violation  of 
the  51st  and  52d  General  Order,  and 
the  demurrer  was  allowed.  R.  ^arl  of 
Mountnorris  v.  Fetherston  220 

II.  SupplementaL 

6.  Where  after  the  original  cause  had 
been  set  down  for  hearing  in  the  Chan- 
cellor's list,  one  of  the  defendants  be- 
came insolvent,  and  the  plaintiff  filed  a 
supplemental  bill,  bringing  his  assignee 
before  the  Court ;  the  time  to  answer 
having  expired,  the  supplemental  cause 

was  set  down  in  the  Rolls  list,  to  be 
heard  on  bill  pro  confesso  against  the 
assignees,  the  original  cause  being 
as  yet  unheard ;  Held,  that  before  the 
hearing  of  the  original  cause,  there 
could  be  nu  decree  in  the  supplemeuta 
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aauBy  as  there  would  be  otberwi«e  two 
decrees :  and  therefore  the  sapplemeiital 
cause  must  be  set  down  to  be  heard 
with  the  original  cause.  R.  Smith  t. 
Chiehesier  32 

7.  It  is  improper  to  move  for  leave  to  file 
a  supplemental  bill,  either  before  or  af- 
ter issue  joined,  as  no  order  is  neces- 
sary for  that  purpose.  R.  Knox  ▼. 
Knox.  33 

8.  It  is  irregular  to  introduce  in  a  supple- 
mental billy  filed  after  issue  joined  and 
before  hearing,  charges  contained  in  the 
original  bill ;  demurrer  on  that  ground 
allowed.     R.     Rkkard$  r.  Page     223 

III.  InitrpUader. 

9.  It  is  no  objection  to  a  bill  of  interpleader 
by  tenant,  that  it  appears  by  his  bill  that 
the  rent  was  adversely  demanded  by  two 
persons,  one  of  whom  had  a  prima  Jaeie 
legal  right  to  receiTO  it,  as  devisee  and 
executrix  of  the  lessor,  and  the  other  a 
mere  equitable  claim  as  heir-at-law, 
where  the  adverse  claimants  were  liti- 
gating, and  the  tenant  threatened  with 
distress.  The  tenant,  though  not  a 
party  in  the  principal  cause,  may,  upon 
UQ^ice  in  the  cause,  apply  for  an  injunc- 
tion without  putting  the  estate  to  the 
expense  of  an  interpleader  suit.  R.  Do^ 
ran  v.  EveriU-^Byme  v.  BveriU        28 

10.  Where  A.,  the  heir-at-law  and  the  de- 
visees under  the  will  of  his  ancestor, 
claimed  the  reversion,  and  the  former 
served  notice  upon  the  tenants  to  pay 
the  accruing  rents  to  him,  and  the  devi- 
sees recovered  by  distress  the  first 
and  second  gales  that  fell  due ;  one  of 
the  tenants,  before  the  third  gale  be- 
came due,  filed  a  bill  of  interpleader ; 
Held^  that  he  was  entitled  to  do  so,  and 

ray  the  rent  into  Court,  although  the 
eir-at-law  insisted  that  the  lease  under 
which  the  tenant  held  was  void  against 
him.     R.     Richard  X.  Hyde  299 

IV.  Possessory. 

11.  A  possessory  bill  is  not  a  proper 
remedy  where  the  plaintiff's  legal  title 
to  the  possossioii  is  not  clear,  and  there 
are  matters  of  account  in  relation  to  the 
plaintiflTs  claim  in  dispute  between  the 
parties-     R.    BaUy.GGrady        235 

12.  On  application  for  an  injunction  in  a 

Eossessory  suit,  a  conditional  order  for 
oth  injunctions  to  issue  (to  the  party 


and  the  sheriff)  will  be  granted.    R. 
Biddulph  V.  Molioy  m 

13.  In  such  a  case,  where  the  sppli. 
cation  was  against  a  former  tenant  who 
had  taken  forcible  possession  after  etic- 
tion,  ought  the  affidavit  expressly  nega- 
tive the  existence  of  any  new  contract? 
Ihid. 

14.  See  as  to  the  practice  in  possessory 
suits.     Sherroch  v.  Charbres     noU  230 

V.  Dismissal  of, 

15.  The  defendant  after  his  discharge  as 
an  insolvent  debtor  filed  his  answer,  and 
entered  the  usual  role  to  dismiss  the 
plaintiff's  bill  with  costs ;  the  Conrt  set 
aside  the  rule  to  dismiss,  and  retained 
the  bill,  notwithstanding  the  plaintiff's 
acceptance  of  the  costs  of  process  after 
answer  filed ;  but  refused  an  application 
on  the  part  of  the  plaintiff  for  liberty  to 
dismiss  his  own  bill,  without  costs.  RR. 
Kane  v.  Russell  95 

16.  Where  a  plaintiff  resident  abroad  did 
not  i»nthin  a  reasonable  time  comply 
with  an  order  upon  him  to  give  security 
for  costs,  the  Court  ordered  liimtogire 
security  before  a  certain  day,  and  in  de- 
fault, that  his  bill  should  stand  dis- 
missed, without  costs.  R.  JIardwieke 
V.  Warren  1^6 

17.  Plaintiff  resident  abroad  ordered  to 
give  security  pursuant  to  former  ordeTf 
on  or  before  the  first  day  of  next  Term, 
or  in  default,  that  his  bill  should  be  dis- 
missed, with  costs.  R.  Knight  v.  Wil- 
son 1^ 

18.  If  the  mortgagee  of  lands,  sobjectto 
an  annuity,  file  a  bill  of  foreclosure,  and 
nruJces  the  annuitant  a  party,  the  bill  will 
be  dismissed  with  costs  as  to  the  annui- 
tant, for  he  is  an  unnecessary  party.  C 
Paynes  v.  Creagh  19^ 

19.  A  bill  to  restrain  waste,  the  damage 
proved  being  only  £7.  16s.,  is  beneath 
the  dignity  of  the  Court,  and  will  be  dis- 
missed with  costs  at  the  hearing.  C. 
Lambert  v.  Lambert  210 

20.  Bill  dismissed  for  want  of  prosecution 
without  costs,  the  plaintiff  being  insol- 
vent.    R.     Nugent  v.  Pa/mer         2^ 

21.  Where  the  cause  is  out  of  Coort,  the 
notice  of  a  motion  to  dismiss  tbe  bill 
for  want  of  proiiecation,  should  be  per- 
sonally served  upon  the  plaintiffs,  and 
the  defendant  should   come  prepared 
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with  an  affidavit  of  ttidi  personal  ser- 
vioe ;  bot  if  the  plaintiff  appear  upon 
the  motion,  he  thereby  waives  the  ob- 
jection that  he  was  not  personally 
served  with  notice  of  the  motion.  Up- 
on a  motion  to  dismiss  the  bill  under 
the  93d  Rule,  and  cross-motion  that  the 
bill  should  be  dismissed  without  costs,  the 
Court  would  not  enter  into  the  merits 
of  the  cause,  but  Held  that  the  bill 
should  be  dismissed  with  co8ts»  only  the 
cause  was  shewn  to  be  within  the  excep- 
tions specified  in  the  Rule ;  and  though 
the  plaintiff  shewed,  by  affidavit,  cer- 
taio  facts  which,  at  the  hearing  of  the 
cause,  might  disentitle  the  defendant  to 
oosiB,  and  would  have  sustained  an  ap- 
plication that  the  plaintiff  might  be  at 
liberty  to  dismiss  his  bill  upon  paying 
to  the  defendant  the  costs  of  a  disclaim- 
er, the  Court  would  not  consider  that 
upon  this  motion,  and  ordered  that  the 
bill  should  be  dismissed  with  costs.  R. 
Grier  v.  Ijeahy  227 

22*  Bill  for  specific  performance  of  an 
agreement  to  grant  a  lease,  and  for  an 
injunction  to  restrain  execution  of  an 
habere.  On  the  coming  in  ot  the  an- 
swer, the  injunction  was  continued  on 
the  terms  of  plaintiff's  giving  security 
for  the  meene  rates  by  recognisance. 
On  the  hearing  of  the  cause,  the  bill 
was  dismissed  with  costs,  whereupon 
the  defendant  brought  aii  action  for  the 
mesne  rates  against  the  plaintiffs,  and 
recovered  judgement  at  law«  Upon  mo- 
tion of  the  defendant's  executor,  the 
plaintifis  were  ordered  to  pay  the 
amount  of  the  judgment  within  ten  sit- 
ting days  after  service  of  the  order. — 
Notwithstanding  the  dismissal  of  the 
bill,  the  Court  retains  jurisdiction  to 
make  such  an  order,  the  recognisance 
being  substituted,  in  ease  of  the  plain- 
tiff, for  an  actual  lodgment  of  the  money 
in  Court,  in  which  case  the  Court,  even 
after  the  dismission  of  the  bill,  would 
have  jurisdiction  to  make  an  order  for 
payment  of  the  money  K.  K.  Pop- 
ham  V.  Baldwin  356 

See  Coftfe//^  v.  Hunt,  Ibid,  note. 

23.  Where  a  biH  is  filed  in  consequence 
of  a  difficulty  arising  upon  a  will,  under 
which  the  adverse  parties  claim,  the 


Court,  in  dismissing  it,  will  not  give 
cosU.     £.  £.     Graham  v.  I^nne  402 

BILL  PRO  CONFESSO. 
See  Answer,  1. 
Bill,  6. 

BOND. 
See  Debtor  and  Creditor,  2. 

BYEGONE  RENTS. 
See  Funds  and  Fdnds  in  Court. 

CAUSE,   SETTING   DOWN   AND 

HEARING. 
See  Bill,  6. 

1.  Where  objections  have  been  taken  in 
the  office  against  Remembrancer's  re- 
port, it  is  irregular  to  set  down  the 
cause  to  be  heard  on  report  and  merits, 
until  the  report  is  confirmed,  unless  the 
objections  to  the  draft  report  have  been 
allowed,  and  the  report  as  signed  varied 
accordingly.     £.  E.     Warren  v.  Potoer 

107 

2.  Upon  petition  under  the  judgment  act, 
a  receiver  being  appointed,  the  Court 
on  motion  will  entertain  and  decide 
a  serious  question  of  estate,  viz.,  whether 
a  respondent  under  a  limitation  in  mar- 
riage articles,  had  an  estate  for  life  or  an 
estate  tail.   R.  Brenman  r.  Pitzmaurice 

113 

3.  Service  of  the  order  for  hearing.  B.  E. 
Crosihwaite  v.  Murray  323 

4.  Where  a  party  who  has  had  an  oppor- 
tunity of  excepting  to  the  Masters 
report,  presents  a  petition  of  re-hearing, 
praying  that  the  decree  may  be  reversed, 
he  cannot  object  to  the  decree  on  the 
grounds  appearing  upon  the  report.  C. 
Brownlow  v.  Earl  of  Meath  383 

CHAMPERTY. 

A  party  entitled  to  a  moiety  of  the  residue 
uf  a  testator's  personal  property,  assigns 
that  moiety — Held,  that  the  assignee 
was  entitled  to  institute  a  suit  against 
the  executor  for  an  account  of  what  had 
been  lost  by  his  wilful  default,  and  that 
such  suit  was  not  liable  to  the  objection 
of  champerty.  C.  Seulfyr.Delany  379 

CHARITY. 
The  Court  has  jurisdiction  to  authorise  the 
evtablishment  of  a  charity  cy-pres  on  a 
petition  presented  under  the  52  G.  3,  c. 
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CAUSE. 


COSTS. 


101.     E.  E.      In  re  Lady  Belvederes 
Cfumty  354 

COMMISSION  TO  EXAMINE. 
See  Etidbncr,  8. 

CONDITIONS  OF  SALE. 
See  Sales  Judicial,  9. 

CONSENT. 

1 .  A  consent  which  recites  as  focts  matters 
of  leg^l  inference,  without  shewing  the 
grounds  for  it,  will  not  be  made  a  role 
of  Court  when  the  correctness  of  the 
inference  is  material.  A  consent  sigpned 
byall  the  parties  that  the  receiver  should 
insure  the  life  of  the  principal  defendant 
who  was  only  tenant  for  life,  and  apply 
the  rents  in  the  first  place  to  pay  the 
annual  premiums,  will  be  made  a  rule 
of  Court,  but  the  receiver  will  be  thence- 
forth only  considered  as  the  private 
agent  of  the  parties.  R.  Gumming  v. 
Ryan  140 

2.  A  consent,  the  object  of  which  is  the 
allowance  of  a  sum  of  money  paid  by  a 
receiver  on  account  of  costs,  will  not  be 
made  a  rule  of  Court,  unless  signed  by 
the  parties  themselves  as  well  as  by  their 
attornies.  E.  E.  Coleman  v.  Mason  322 

3.  The  Court  will  not  vacate  a  receiver  s 
recognizance  at  the  same  time  he  is 
discharged,  even  upon  the  consent  of  all 
the  parties  in  the  cause.  EuEu  Inre 
FUzgerald  v.  Hill  398 

COPYRIGHT. 

1.  Reports  of  legal  decisions  are  to  be  con- 
sidered (as  to  copyright)  as  any  other 
literary  work.  R.  Hodges  and  Smith  v. 
WeUh  266 

2.  Whether  certain  cases  in  the  law  re- 
ports may  be  reprinted  at  length,  in  a 
treatise  on  the  particular  subject  to 
which  they  relate,  quare.     Ibid. 

3.  But  it  is  piracy  to  collect  together,  and 
reprint  from  the  reports  of  legal  deci- 
sions, all  the  cases  upon  a  particular 
subject,  though  the  collection  and  classi- 
fication may  be  new,  and  with  the 
addition  of  several  previously  unpub- 
lished decisions  and  notes.     Ibid, 

4.  This  Court  will  interfere,  by  injunction 
until  answer,  to  protect  th^  copyright  of 
the  assignee  of  the  author  (the  reporter 
of  legal  decisions)  though  it  appears,  that 


at  the  time  of  the  alleged  piracy,  there 
was  not  an  assignment  in  writing,  and  the 
assignee  had  a  merely  equitable  title. 
And  the  Court  would  disregard  a  per- 
mission from  the  author  to  infringe  the 
copyright,  given  after  he  had  parted 
with  his  equitable  title  for  valuable  con- 
sideration, and  it  had  appeared  on  the 
title-page  of  his  work,  that  it  was 
printed  for  the  equitable  assignee  of  the 
copyright.    Ibid. 

COSTS. 
I.  In  Suits  by  Creditors. 

1.  In  a  creditor's  suit  for  the  adminittra- 
tion  of  assets,  the  executor  of  the  de- 
ceased is  entitled  to  his  costs,  although 
the  estate  prove  insufficient  to  pay  the 
debts;  the  rule  of  costs  according  to 
priorities  does  not  apply  to  such  a  case. 
Harwood  v.  Bland  1 1 

2.  The  decision  of  Sir  E.  Sugden  in  Salt 
V.  Donegal,  Lloyd  &  E.  G.  T.  a,  82. 
amounts  to  no  more  than  this,  that  when 
individuals  of  a  class  entitled  to  a  com- 
mon trust  fund,  institute  proceedings 
exclusively  for  their  own  demands,  and 
in  their  causes  bring  in  a  portion  of  the 
rents  of  the  trust  estate,  they  shall  be 
allowed  their  costs  incurred  in  realising 
the  fund ;  but  the  Court  being  apprised 
of  the  other  demands,  and  being  applied 
to  on  their  behalf,  will  administer  the 
fund  according  to  the  rights  of  all  the 
creditors  entitled ;  per  Sir  M.  OXogh- 
lin.     Murtagh  v.  TisdaU  52 

3.  Where  a  cause  in  which  there  had  been 
a  decree  to  account  was  abandoned  by 
the  plaintifi^  therein,  who,  without  any 
restraining  order  having  been  served 
upon  him,  came  in  and  proved  his  debt 
in  another  cause ;  Held — that  a  defend- 
ant in  the  abandoned  cause  (a  creditor 
whose  demand  was  puisne  to  that  of  the 
plaintiff),  was  not  entitled  to  have  the 
costs  incurred  by  him  in  the  abandoned 
cause,  paid  out  of  the  plaintiff *s  portion 
of  the  fimd  brought  into  Court  in  the 
other  cause.  Semble — the  defendant 
should  have  applied  for  the  carriage  of 
the  decree  in  the  abandoned  cause  and 
had  his  costs  added  to  his  demand. 
E.  E.    Doumshire  y.  T^fvll  66 

4  Where  the  bill  was  filed  to  recover  the 
amount  of  a  judgment  debt  out  of  the 
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real  aad  personal  estate  of  tlie  conusor ; 
IleUi  that  the  defeodanC  was  a  minor, 
and  the  heiress-at-law  of  the  cooiisor 
was  not  entitled  aa  against  the  plaintiff 
to  the  costs  of  patting  in  an  answer. 
£.  E.    Doumes  v.  Hcgfan  112 

5.  In  a  foreclosure  soit,  the  provisional 
assignee  having  been  made  a  defendant, 
in  eonseqnoice  of  the  insolvency  of  one 
of  the  mortgagors*  was  declared  entided 
to  his  costs  against  the  plaintiff,  the 
latter  to  have  them  over  against  the 
fond.    S.  E.     Sprouk  v.  OaU        323 

6.  In  a  suit  to  foreclose  a  mortgage,  after 
the  death  of  the  mortgagee,  it  appeared 
that  the  mortgagee  had  bequeathed  the 
mortgage  debt  in  different  portions,  to 
several  persons,  and  amongst  th<»se 
£2000  had  been  bequeathed  to  A.  and 
B.,  and  the  survivor  of  them,  his  execn- 
tors»  &C. ;  the  personal  representative  of 
the  survivor  had  been  made  a  defendant, 
and  £2000  was  reported  due  to  him : 
BM,  That  he  was  entitled  to  be  paid 
hia  costs  aceordiag  to  the  priority  of 
bis  demand,  notwithstanding  that  the 
general  rule  of  the  Coart  in  foreelosnre 
soits  was  to  allow  only  one  set  of  costs 
against  the  inheritance,  £•  ¥L  Cane 
y*  Broimmgg  and  oAers  413 

7.  In  the  Court  of  fiqnity  Exchequer,  a 
puune  mortgagee  need  not,  in  a  oill  for 
foreclosure  and  sale,  offer  to  redeem  a 
prior  mortgage ;  the  puisne  mortgagee 
may  insist  on  the  sale,  and  the  prior 
mortgagee  cannot  resist  it,  but  the  prior 
mortgagee  must  be  paid  his  debt  and 
costs  of  suit  first :  if,  however,  there  be 
a  judgment  or  other  incumbrance  prior 
to  the  first  mortg^e,  such  prior  incum- 
brance must  be  paid  out  of  the  purchase- 
money,  and  that  in  priority  even  to  the 
prior  mortgagee:  and  this  rule  holds 
good,  even  though  such  judgment  on 
other  prior  incumbrance  happens  to  be 
rested  in  the  puune  mortgagee  who  files 
the  bill  for  a  foreclosure  and  sale.  In 
the  Court  of  Chancery,  the  puisne 
mortgagee  must  by  his  bill  offer  to  re- 
deem the  mortgage.  &,  E.  PerroU  v. 
aHaUaran  42b 

8.  Where  there  are  several  creditor  suits, 
and  proceedings  in  the  last  instituted  are 
stayed,  and  the  plaintiff  ordered  to  go 
in  under  the  decree  in  the  first  cause, 


and  prove  his  demand,  including  his 
costs  properly  and  necessarily  incurred, 
and  the  costs  which  he  should  be  liable 
to  pay  to  the  several  defendants,  he  is 
pOTsonally  liable  in  the  first  instance  to 
pay  the  costs  of  the  defendants  who  are 
not  oblig^  to  wait  ontil  funds  are  allo- 
cated or  realised  in  the  first  cause.  But 
where  the  restrained  cause,  though  un- 
necessary, was  not  vexatioosly  institu- 
ted, and  the  plaintiff  had  been  compelled 
to  pay  the  costs  of  some  of  the  defend- 
ants, the  Court  ordered  the  receiver  in 
the  first  cause  to  pay  to  him  the  amount 
of  the  costs  which  he  had  been  so  com- 
pelled to  pay.  R.  Loftie  v.  Forbes  443 
II.  On  Dismissing  Bill* 

9.  The  defendant  after  his  discharge  as  an 
insolvent  debtor  filed  his  answer,  and 
entered  the  nsusl  rule  to  dismiss  the 
plaintiff's  bill  with  costs ;  the  Court  set 
aside  the  rule  to  dismiss,  and  retained 
the  bill,  notwithstanding  the  plaintiff's 
acceptance  of  the  costs  of  process  after 
answer  filed  ;  but  refused  an  application 
on  the  part  of  the  plaintiff,  for  liberty  to 
dismiss  his  own  bill  without  costs.  £.E. 
Kane  v.  Russell  95 

10.  Bill  dismissed  for  want  of  prosecution 
without  costs,  the  plaintiff  being  in- 
solvent   R.  Nugeni  v.  Pahnet         220 

11.  Upon  a  motion  to  dismiss  the  bill, 
under  the  93d  rule,  and  cross  motioa 
that  the  bill  should  be  dismissed  without 
costs,  the  Court  would  not  enter  into  the 
merits  of  the  cause,  but  Hek/f  that  the 
bill  shoiM  be  dismissed  with  costs,  only 
the  cause  was  shewn  to  be  within  the 
exceptions  specified  in  the  rule ;  and 
though  the  plaintiff  shewed,  by  affi- 
davit,  certain  facts,  which  at  the  hearing 
of  the  cause  might  disentitle  the  defend- 
ant to  costs,  and  would  have  sustained 
an  application  that  the  plaintiff  might  be 
at  liberty  to  dismiss  his  bill  upon  paying 
to  the  defendant  the  costs  of  a  dis- 
claimer, the  Court  would  not  consider 
that  upon  this  motion,  and  ordered  that 
the  bill  should  be  dismissed  with  costs. 
R.     GHer  v.  Leahy  227 

12.  Where  a  bill  is  filed  in  consequence 
of  a  difiiculty  arising  upon  the  will, 
under  which  the  adverse  parties  claim, 
the  Court  in  dismissing  it  will  not  give 
costs.  E.  E.     Orakam  v.  TT^^nne    402 
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III.  On  ProaeeuHng  Process-server. 

13.  Where  the  process-seirer  pleaded 
guilty  to  an  indictment  for  peijary,  as 
to  the  service  of  process ;  Heklf  upon 
the  special  circumstances  of  the  case, 
that  the  plaintiff  and  his  attorney  should 
pay  to  the  defendant  all  tho  costs  in- 
curred by  them  in  setting  aside  the  pro- 
oessy  except  the  costs  of  the  prosecution 
of  the  process-server,  over  which  the 
Court  considered  it  had  no  control.  Is 
the  plaintiff  in  general  liable  for  the 
costs  ef  setting  aside  process  against 
defendants  who  have  succeeded  in  con- 
victing the  process-server  of  perjury? 
The  affidavit  of  the  process-server  is 
conclusive  as  to  the  fact  of  service  until 
a  conviction  for  perjury  takes  place. 
SenUfle.     £.  E.    Bffan  v.  Doherty    68 

14.  A  defendant  shewed  as  cause  against 
an  attachment  for  disobeying  an  in- 
junction,  that  the  affidavit  of  service  was 
false,  and  having  convicted  the  process- 
server  of  perjury,  though  contrary  to 
die  charge  of  the  Judge;  Heid,  that 
the  defendant  was  entitled  to  all  costs 
occasioned  by  the  false  affidavit,  ex- 
cept the  costs  of  the  prosecution.  R. 
Cosgrave  v.  McDonnell,  before  Sir  W. 
M'iVlahon,  1835  77  note 

VI.  In  other  cases. 

15.  Costs  of  assigning  a  judgment  to  a 
trustee  of  a  conusee  for  family  purposes 
to  which  assignment  the  conusor  was 
not  a  party,  are  not  chargeable  against 
the  conusor.     UArcy  v^  Burke  1 

16.  Costs  paid  under  a  decree  or  order, 
which  is  afterwards  reversed  on  appeal, 
must  be  repaid  by  4he  solicitor  who  re- 
ceived them  to  the  person  from  whom 
they  were  received.  R.  Malone  v, 
O'Connor  13 

17.  When  in  consequence  of  the  defend- 
ant's refusal  to  execute  the  conveyance 
to  the  purchaser  under  the  decree,  it 
becomes  necessary  to  apply,  that  the 
Master  may  execute  in  their  names; 
the  estate  is  not  to  bear  the  costs  of 
such  application,  but  the  defendants, 
whose  improper  refusal  made  it  neces* 
cessary.     R.     Clarke  v.  De  Burgh     19 

18.  Where  the  tenant  of  a  minor's  estate 
obtained  an  order  of  reference,  as  to 
renewal  of  the  lease  under  which  he 
held,  and  the  order  directed  inier^alia^ 


that  the  minor's  costs  of  the  reference 
should  be  paid  by  the  tenant ;  upon  the 
reference  the  guardian  of  the  minor  in- 
sisted tliat  he  was  not  entitled  to  a 
renewal  without  payment  of  renewal 
fines,  and  a  protracted  litigation  ensued, 
whereby  the  costs  of  the  reference  were 
trebled  on  both  sides ;  and  it  appeared 
that  the  tenant  was  entitled  to  the  re- 
newal without  fine,  and  that  be  had  been 
paying  in  his  own  wrong  for  several 
years  on  acoonnt  of  renewal  fines,  sums 
amounting  to  £300.  The  Court  ordered 
that  the  guardian  should  execute  the 
renewal  without  requiring  payment  of 
the  costs  of  the  reference.  R.  Campbell 
▼.  Bryan  54 

19.  Where  by  amendment  after  ansirer 
the  plaintiffs  made  a  different  case,  of 
which  they  were  aware  at  the  time  of 
filing  the  original  bill,  and  prayed  relief 
on  the  new  case,  omitting  the  old  pray- 
er ;  upon  motion  the  Court  ordered  the 
plain tifis  to  pay  the  defendant  £10  for 
the  costs  of  so  much  of  hia  answer  to 
the  original  bill  as  would  have  been  bd- 
neoessary  if  the  pUintiffii  had  originally 
put  forward  their  case  as  stated  in  the 
amended  bill,  in  addition  to  the  sum  of 
£1  late  currency,  payable  on  making 
the  amendments.  R.    Walsh  v.  Siuddert 

213 

20.  Where  the  bill  prayed  an  acoonnt  on 
foot  of  two  bills  of  exchange,  accepted  by 
A.,  deceased,  and  due  and  unpaid  at  the 
time  of  his  death  ,  and  of  the  costs  and 
expenses  incurred  by  the  plaintiff  as 
administrator  of  A.  down  to  the  time 
when  the  grant  of  administration  was 
revoked ;  and  that  the  amount  of  the 
bills  due  to  the  plaintiff  as  creditor  of 
A.,  and  of  the  plaintiff's  expenses  as 
administrator,  might  be  paid  cNit  of  A.'s 
personal  estate.  It  appeared  that  k. 
had  no  real  estate.  The  expenses,  &&, 
consisted  nearly  altogether  of  the  plain- 
tiff s  costs  in  a  cause  instituted  by  him 
as  administrator  in  1838,  for  diaoovery 
of  assets,  which  after  issue  joined  and 
publication  passed,  was  frustrated  by 
the  present  defendants,  who  were  also 
defendants  in  that  cause,  and  who  being 
A.'s  next  of  kin,  and  in  poesession  of 
his  assets,  for  the  purpose  of  avoiding  a 

-  decree,  lodged  In  the  Prerogative  Court 
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tlie  will  of  A.  which  they  bad  previously 
sappressedy  and  procured  a  revocation 
of  the  grant  of  administration  to  the 
plaintiff  and  a  new  g^nt  to  themselves 
cum  U$io  annexo*  They  now  pleaded 
the  statute  of  limitations  as  to  the  bills 
of  exchange,  and  demurred  generally 
to  80  much  of  the  hill  as  sought  an  ac- 
count, ftc,  of  the  plaintiff 's  costs  and 
expenses  as  administrator ;  HM^  firsts 
that  the  plea  should  be  allowed,  as  the 
plaintiff  did  not  appear  to  have  been 
under  disability,  and  had  not  proceeded 
for  his  demand  within  six  years  after 
the  right  of  action  accrued ;  BM^  se- 
condfyf  that  the  demurrer  should  be 
overruled ;  as  the  costs  claimed  by  the 
plaintiff  were  incurred  by  him  not 
merely  in  his  private  right  as  a  party 
in  another  cause,  but  in  his  official  cha- 
racter of  administrator ;  and  as  the  gfrant 
of  administration  to  him,  though  void- 
able, was  not  void,  and  conferred  on 
him  during  its  continuance  the  rights  of 
a  lawful  administrator,  entitled  to  be 
paid  out  of  the  personal  estate  of  the 
deceased  the  expenses  properly  incurred 
in  the  duties  of  the  office  ;  Held,  thirdly^ 
that  as  the  demurrer  was  overruled,  the 
plaintiff  was  entitled  to  the  costs  of  the 
hearing.     R.     HowleU  v.  Lambert  251* 

21.  Where  apparently  for  the  purpose  of 
accumulating  costs,  several  similar  an- 
flwers  of  vexatious  length  on  behalf  of 
a  number  of  formal  defendants  who 
appeared  to  have  acted  upon  an  under- 
standing  with  the  plaintiff^  And  under 
the  directions  of  the  same  solicitor.  On 
motion  of  the  principal  defendant,  that 
further  proceedings  should  be  stayed,  8kc. 
it  ivas  rofered  to  the  Master  to  ascertain 
the  amount  due  to  the  plaintiffs,  and  to 
tax  their  costs  of  proceeding  against 
the  principal  defendant  only,  but  not 
the  costs  of  proceeding  against  the  other 
defendants ;  and  it  was  further  ordered, 
that  the  principal  defendant  should,  &c, 
he  so  undertaking,  within  ten  days  after 
the  report,  and  that  the  cause  should  be 
stayed  in  the  mean  time ;  and  the  plain- 
tiff should  not  be  allowed  the  costs 
of  appearing  on  this  motion.  R.  Bate- 
man  V.  Bateman  296 

V.  Security  for, 

22.  Motion  to  stay  proceedings  until  plain- 


tiff resident  abroad  give  security  for 
costs,  refused,  the  defendant  being  aware 
of  his^'non-residence,  but  delaying  his 
application  until  a  negociation  for  an 
amicable  settlement,  opened  by  him, 
had  terminated]i'  unsuccessfully  ;  and 
several  months  had  elapsed  after  the 
notice  to  press  for  his  answer,  and  the 
further  ^time  given  to  him  by  plaintiff 
to  file  his  answer  had  nearly  expired, 
the  defendant  had  therefore  waived  his 
objection,  as  if  he  meant  to  rely  on  it ; 
he  should  have  come  immediately,  or  at 
least  when  he  was  served  with  the  no« 
tice  to  press.  A  plaintiff  resident 
abroad,  but  having  an  estate  and  re« 
sidence  at  C.  in  the  eounty'^of  T  ■  , 
being  described  as  of  "  C.  in  the  county 
'*  of  T."  without  further  addition,  is  not 
a  misdescription.    R.     IVaiton  v.  Pirn 

26 

23.  Where  a  plaintiff  resident  abroad 
did  not  within  a  reasonable  time  comply 
with  an  order  upon  him,  to  give  security 
for  costs,  the  Court  ordered  htm  to 
g^ve  security  before  a  certain  day,  and 
in  default,  that  his  bill  should  stand  dis- 
missed without  costs.  R.  Uardwicke  v. 
Warren  156 

24.  Plaintiff  resident  abroad  ordered  to 
give  security  pursuant  to  former  order, 
on  or  before  the  first  day  of  next  Term, 
or  in  default,  that  his  bill  should  be  dis- 
missed with  costs.  R.  Knight  v.  Wil* 
son  158 

25.  Where  it  appears  by  the  bill  that  the 
plaintiffs  are  resident  out  of  the  jurisdic- 
tion, the  defendant's  motion,  that  pro- 
ceedings may  be  stayed  until  the  plain- 
tiffs give  security  for  costs,  is  a  motion 
of  course.  R.  Yarborough  v.  Brazier  463 

VI.  SoUeUor'e  Lien  for. 

26.  R.  S.  devised  his  real  estate,  subject  to 
his  debts  and  legacies,  to  his  only  son, 
J.  S.,  in  taU,  and  died  in  1773.  In  1802 
J.  S,  deposited  the  title  deeds  with  his 
solicitor,  and  prior  to  the  year  1813  in* 
curred  costs  to  a  large  amount,  in  suffer- 
ing a  recovery,  and  in  the  causes  of  A., 
B.,  and  C.  (the  testator*s  yonnger  chil- 
dren), instituted  to  raise  charges  to 
which  they  were  entitled  under  the  will, 
8ce,  In  1813  M.,  a  specialty  creditor  of 
the  testator  on  whose  debt  J.  S.  paid 
interest  until  1811,  filed  his  bill  against 


IQ 


COSTS. 


DEBTOR. 


J.  S.  and  A.  B.  mid  C^  ke^  praying  for 
the  execution  of  tbe  trast  for  payment 
of  debts,  and  that  his  demand  might  be 
deemed  charged  on  the  lestator*s  real 
estate.  J.  S.  soffered  the  bill  to  be  taken 
pro  confesso  against  him,  and  died  insol- 
Tent  before  the  final  decree.  Some  time 
before,  the  solicitor  of  J.  S.  became  con- 
cerned in  this  caoie  for  the  repreeenta 
tiv^es  of  Bm  and  now  refnsed  to  bring  in 
the  deeds  for  a  sale  under  the  decree, 
until  J.  S.'s  costs  incurred  between  the 
years  1802  and  1813  ahoidd  be  first 
paid.     A.,  B.,  and  C  were  reported  in 
priority  to  M,,  for  whose  demand  the 
residue  of  the  fond  would  be  insnfficint ; 
therefore,  the  question  as  to  the  solici- 
tor's lien  was  biatween  the  solicitor  and 
M.;  iSe&fy  that  the  costs  now  demanded, 
if  rendered  necessary  by  the  will,  should 
have  been  claimed  upon  the  hearing  of 
the  cause,  and  provided  for  by  the  de- 
cree; and  that,    therefore,    the  claim 
oonld  not  now  be  entertaiaed;  Held 
aisOf  that  as  it  did  not  appear  that  any 
of  tbe  costs  had  been  inonrred  before  the 
title  deeds  came  into  the  solicitor's  pos- 
session, and  as  he  had  foil  notioe  of  the 
will  when  the  costs  were  incurred,  he 
was  bound  by  the  trust,  and  had  net  any 
lien  upon  the  deeds  as  against  M.,  the 
specialty  creditor  of  the  testator,  who 
had  proceeded  bona  fid^  and  with  due 
diligence.     R.     Morgan  v.  SooU     128 
7.     A  solicitor  having  a  lien  for  costs  on 
title  deeds,  took  from  the  client  a  bond 
conditioned  for  the  amount  of  the  costs, 
with  interest  at  £5  per  oeni^  and  regu- 
larly received  the  interest  for  several 
years  afterwards,  but  still  retained  tbe 
deeds.     In  a  general  creditors'  suit  sub- 
sequently institated,  it  appeared  that  the 
entire  estate  of  the  client  would  be 
insufficient  for  creditors,  whose  secu- 
rities were  prior  to  the  bond,  but  should 
have  been  postponed  to  the  lien.     The 
solicitor  stated  on  oath  that  he  accepted 
the  bond  only  as  a  collateral  security, 
and  never  intended  to  give  up  bis  lien  ; 
Heid^  that  having  taken  a  security  for 
the  amount  of  the  costs,  wkh  imieresty 
the  lien  was  gone.     Whether  the  mere 
taking   a  security  for  the  amount  of 
costs,  without  more,  extinguishes  the 


— QtMon,    R.    Brownhw  v.  Mtat- 
iHffB  243 

28.  A  seKeitor  who  wkhdraws  from  the 
oendvet  of  a  rait,  because  his  dicvt  will 
net  fnmtsh  him  with  tbe  ftinds  nitessi 
ry  for  carrying  it oif,  has  im4 audi  alien 
for  costs  alrmdy  incurred,  aa  will  en- 
title him  to  withhold  firooi  his  eKent 
atd  his  new  soiieitor,  soeh  of  the  client's 
papers  as  mv  neeeasary  for  the  iftiilnsl 
prosecBtion  of  the  cause ;  but  the  Ceait 
will  order  them  to  be  handed  over  to 
th<§  new  aolidtor,  subject  to  sodi  lien  as 
the  former  solicitor  may  hare  for  eosts. 
R.    SitOedpe  v.  RyOeige  290 

CrOVENANT. 

1.  Where  an  estate  poifr  autre  vie  is 
granted  in  mortgage,  and  mortgagor 
and  mortgagee  jointly  make  a  lease  oJF  a 
portion  of  the  mortgaged  premisea,  rs- 
serving  rent  to  In^  the  lessors,  and 
to  their  heirs  and  aasigns;  and  tiie  les- 
see covenaflta  for  the  paysaaat  of  the 
rent  accordingly;  on  dM  death  of  the 
mortgagee  the  laoi^agor  amy  nMunlain 
an  action  of  cunrnmit  for  non-payment 
of  the  rent,  whioh  aoeroes  dae  In  his 
own  lifotime,  the  eoveaant  h^mgqmoad 
the  mortgagor  a  covenant  la  groas;  but 
umhUt  that  tbe  rent  which  aocnics  due 
subsequently  to  his  death  goes  %o  the 
heir-at-law  of  the  mcatgagee,  who  may 
sue  upon  the  covenant  notwhhstandiDg 
tlie  mortgagor  having  survived  the  mort- 
gagee; for  the  Court  will  moold  such  a 
covenant  so  as  to  naake  tlie  rent  go»  on 
the  death  of  the  snrvivof  of  the  lessors, 
to  the  party  entitled  to  the  reversion, 
fi.  B.     TkumkeM  v.  ii^Dommgk         97 

2.  Where  a  fother  being  entitled  to  a  sum 
of  money  on  mortgage,  covenanted  on 
the  marriage  of  his  daughter,  that  a 
certain  specified  part  of  it  ahoald  be 
transferred  to  the  trustees  of  the  mar- 
riage aettlement  widiin  three  moaths  af- 
ter his  death,  and  ooveaanted  to  pay  in- 
terest in  the  mean  time,  such  covenant 
was  held  to  amount  to  aa  actual  assign- 
ment.   C    BtwMlow  V.  BaH  cfMmdi 

883 
DEBTOR  AND  CRBDITOR. 
See  Costs,  1. 
Judgment,  7. 
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1.  It  M  n^wiimilly  settled,  that  ia  a  will 
4if  peraonak]r,  a  tnist  for  payment  of 
debts  cannot  save  them  from  the  opera- 
tion of  the  statate  of  linitations.  -  Per 
Sir  M,  0*Lo«HLEN.  ZTowlatt  v,  Lem* 
heH  261 

2.  A  creditor  having  the  seooiity  hy  bond 
of  a  third  person  for  the  doe  aooonntkig 
of  an  agent,  settled  aeeovnts  iriththat 
agent,  and  takes  from  him  a  bond  for 
the  balance  foond  to  be  doe,  and  bills  at 
different  dates  for  the  amount  of  the 
bond  and  the  interest  thereon,  until  the 
last  of  the  bills  should  fall  due ;  and  at 
the  same  time  stipulates  that  he  is  at 
liberty  at  any  moment  to  proceed  on  the 
original  secarity;  IIM^  that  this  was 
not  a  discharge  of  the  surety.  C.  Lind- 
toy  V.  Dmowet  307 

3.  The  usual  way  of  putting  the  question 
as  to  the  discharge  of  a  surety,  namely, 
whcfther  time  has  been  given,  is  a  fool< 
ieh  way  of  potting  tt,  and  the  Courts  are 
obliged  to  admit  that,  whan  they  rest 
tiKiir  decisions  upon  the  point,  that  there 
has  or  has  not  fa«en  a  Unding  oonttact 
to  give  time.  The  real  question  is, 
whether,  by  the  deaMi^  between  the 
creditor  and  principal  debtor,  the  former 
has  changed  the  situation  of  the  surety 
to  such  an  extent  as  to  injure  bis  chance 
of  recovering  the  amount  of  the  debt 
from  the  principal,  by  proceeding  in  the 
name  of  the  creditor,  in  ease  he  were' to 
pay  that  amount  himself  to  the  creditor? 
Per  Lord  Plunkut.     IhUL  3 1 2 

4.  A  creditor  coming  in  under  a  decree 
cannot  rely  upon  a  will  as  creating  a 
trust  in  his  iavor,  unless  it  have  i>een 
put  sufficiently  in  issue  for  that  purpose, 
either  by  the  pleadings  in  the  cause,  or 
by  the  charge  or  discharge  in  the  office. 
E.E.     a  Kelly  X.  Bodkin  861 

5.  If  the  frame  and  prayer  of  a  bill  be  es- 
sentially that  of  a  creditor's  bill,  the 
omission  of  the  usual  introductory 
statement,  that  it  was  filed  on  behalf  of 
the  plaintiff  and  the  other  creditors  who 
should  come  in  and  contribute,  &c.,  is 
immaterial,  such  averment  being  matter 
of  form  merely.     Ibid. 

DECISIONS  DOUBTED. 
1.  The  correctness  of  the  report  of  the 
Anonymom  case,   2   Moll.  312,  ques- 


tioned in  Kmoz  r.  Knoa^     Pet  flSr  M. 
0*LooHLCii.  34 

2.  The  principle  of  the  decision  in  Thomas 
V.  Brigstoekty  4  Ross.  64 ;  Gmsky  v. 
Adderley^  1  Swantt.  57S ;  and  Brmikei  v. 
Grwtheady  UnchW.  176,  ahonld  not 
be  extendod.  Murtayh  v.  TittkUL  Per 
Sir  M.  O'LooHLBV  52 

3.  The  principle  decided  in  MulhoUand  v. 
ffentHek,  1  MolL  -  359,  questioned  by 
Lord  PLUNKrrin  GarreU  v.  Beebonmgh 

183 

4.  In  reference  to  the  case  of  Weld  v. 
Banham,  2  Sim.  A  Stu.  91,  Sir  M. 
0*LoaHLBN,  M.R.,  said,  **l  must  own 
<*  I  should  have  great  difficulty  in  as* 
'*  seating  to  the  proposition,  that  on  de- 
''  morrer  the  Court  may  look  outside  the 
'<  pleadings  for  the  grounds  of  its  judg- 
<*  ment ;  'Or  that  the  jadgment,  of  the 
**  Court  «ould  pnoperly  be  ibnnded  upon 
<*  a  fact  not  appearing  upon  the  record. 
R.     aCwmeU  t.  Cummine    251,  258 

5.  The  proposition  in  Wmkh  v.  Waiek,  I 
Jones  h  C.  232,  Lord  Plunket  said 
lie  would  require  to  have  fully  ooasi- 
derod  before  he  adopted  it  iu  its  full  ex- 
tent.   Dtvuyhi  v.  Jonee  S06 

DEGREE. 

See  Costs,  3. 

The  decree  to  account  ought  to  state  the 

period  from  which  tlie  account  is  to  l>e 

taken.     Sembk.     £.£.      Cwumme  v. 

Adams.  394 

DEE»>S. 
See  CosT.4,  17,  11. 

iNSPeCnOM,    PRODOCTION   AND   £IX6« 
CUTOR   OP    DeBDS. 

1.  Parties  claiming  under  a  voluntary  set- 
tlement may  file  a  bill  ia  Equity  to  ob- 
tain a  declaration  of  their  rights  against 
the  seUlor.     C.  Gannon  v.  White    207 

2.  Where  a  party  claiming  under  a  rolon- 
tary  agreement  seeks  to  clothe  himself 
with  the  legal  title,  the  Court  will  not 
compel  the  party  who  has  no  considera- 
tion to  convey  the  legal  estate.  Per 
Lord  Plonkbt.     Ibid  209 

3.  When  in  marriage  articles  I  find  an  es- 
tate for  life  expressly  given,  with  powers 
inconsistent  with  an  estate  tail,  i  think 
I  have  irresistible  eridenoe  of  intention 
that  the  estate  to  be  taken  was  for  life 
only.  Per  Sir  M.  O'LooHLrai.  Bf  en- 
nan  V.  PUzmaurice  122 
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4.  When  in  marriage  artidet  it  is  stated, 
that  lands  are  to  be  limited  to  a  party 
and  his  assigns  ^Tor  his  natural  life, 
'*and  after  his  decease  to  heirs  of 
<<his  hodj"  the  Court  will  consider 
the  latter  words  of  purchase,  and  not 
of  limitation,  and  effeotnate  the  in- 
tention of  the  parties  by  a  strict  settle- 
ment.   Ibid* 

DEFENDANT. 

See  Arrest,  3. 

DEPOSITIONS. 
See  Evidence,  7. 

EJECTMENT. 
See  Landlord  and  Tenant. 
Siedion, 
A.  upon  the  marriage  of  his  daughter  B. 
in  1794  granted  to  trustees  an  annuity 
of  £100  out  of  part  of  the  lands  of  C. 
in  trust  for  her  husband  for  life,  and 
after  his  death  for  B.  for  her  life  in  case 
she  should  survive  her  husband,  and 
after  death  of  the  survivor  for  the  chil- 
dren of  the  marriage,  insuth  shares  as  the 
parents,  &c.  In  January  1613  A.  made 
his  will,  and  after  minutely  specifying  the 
property  of  which  he  was  possessed,  the 
head  rents  and  profit  rents  of  each,  he 
devised  all  these  to  trustees  '<  to,  for, 
^*  and  upon  the  several  trusts  and  pur- 
**  poses  hereinafter  mentioned  and  none 
^ other;**  and  *< after  payment  of  the 
^  head  rents  payable  thereout"  to  apply 
same  to  the  trusts  thereinafter  men- 
tioned ;  he  then  directed  them  to  pay 
£100  a-year  to  his  wife,  and  subject 
thereto,  he  gave  to  B.  an  annaity  of 
£50  a-year  for  her  life,  and  upon  the 
decease  of  his  wife  a  further  annuity  to 
her  of  £50  a«year,  **  said  two  annuities 
'^  to  B.  for  her  sole  and  separate  use^  free 
^  from  the  control  of  her  said  husband  ;*' 
and  subject  to  the  "  head  rents"  and  <*  to 
'<  these  two  annuities  to  his  wife  and 
**  daughter,"  he  disposed  of  the  rest  of 
his  property,  without  making  any  allu- 
sion to  the  charge  upon  it  under  the 
deed  of  1794.  He  died  leaving  B.  and 
her  husband  surviving ;  the  latter  having 
died,  and  a  party  who  became  entitled 
to  some  of  the  lands  charged  with  these 
two  annuities  having  refused  to  con- 
tinue to  pay  both,  she  filed  a  bill  to  raise 


the  arrears :  HeU  that  she  was  boand 
to  elect.  E.  E.  Graham  v.  TAymne  402 

ENTRIES. 
Entries  made  in  the  chapd  books  by  Ro- 
man Catholic  clergymen,  whose  death 
mkI  handwriting  have  been  proved  are 
evidence  of  a  marriage  or  baptism  re- 
corded thereby.  C  Maione  v.  l/Bs- 
iremgm  16 

ELEGIT. 
See  Aftidavit,  S. 

JaDOMBMT,  4. 

ESTATE. 
See  Will. 

1.  By  post  nuptial  articles  of  1760,  re- 
citing the  marriage  of  J.  and  C.  his  then 
wife,  and  that  they  bad  then  issue  of 
their  marriage,  two  sons,  H.  (the  res- 
pondent) and  T.,  and  one  daughter,  M. 
J.,  covenanted  in  pursuance  of  artides 
before  marriage,  and  for  other  vainable 
considerations,  to  settle  his  estate  to  the 
use  of  himself  for  life  without  impeach- 
ment of  waste;  remainder  to  trustees 
to  preserve,  &c,  and  after  decease  of  J. 
(subject  to  a  jointure)  to  the  use  of  H. 
and  his  assigns  for  his  natural  life  ;  and 
after  his  decease  ^  to  the  heirs  male  of 
^<hift  body,"  in  default  of  such  issue, 
^  to  T.  and  his  assigns  for  his  natural 
^life,  and  after  his  decease  to  his  iseue 
"^  male ;"  remainder  to  the  third,  fourth, 
and  other  sons  of  J.  and  C  to  be  be- 
gotten, if  any,  successively,  &c.,  and 
the  heirs  male  of  their  respective  bodies ; 
remainders  over.  Power  to  J.,  H.,  T^ 
or  any  of  the  issue  male  of  J.  and  C^ 
to  be  begotten,  who  should  beoooie 
seised  under  the  limitations,  to  make 
leases  for  three  lives  or  lAtrl^iieyears. 
Power  to  H.,  ftc,  when  seised  to  join- 
ture not  exceecing  £150  per  annum; 
Heidf  thtA  H.  took  an  estate  for  life  only. 
R.     ^reitiUM  V.  FUzmawiee  113 

2.  When  in  marriage  articles  I  find  an 
estate  for  life  expressly  g^ven,  with 
powers  inconsistent  with  an  estate  twi, 
I  think  1  have  irresistible  evidence  of 
intention  that  the  estates  to  be  taken  was 
for  life  only  Per  Sir  M.  0*Loohlen, 
M.R.    Ihid. 

3.  When  in  marriage  articles  it  is  stated, 
that  lands  are  to  be  limited  to  a  party 
and  his  assigns  **  for  his  natural  life,  and 
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"  after  his  decease  to  the  heirs  of  his 
''body/'  the  Goort  will  consider  the 
latter  words  of  parchase,  and  not  of  li- 
■litation,  and  effectuate  the  intention  of 
the  parties  by  a  strict  settlement.  Ibid. 
4.  Where  a  testator  derised  to  trustees 
his  '*  estate  and  interest"  in  farms  of 
which  he  was  seisEed  for  lires  renewable 
for  erer,  in  trast,  after  paying  certain 
annuities,  &&,  to  permit  and  suffer  his 
nephew  A.  to  enjoy  the  same  for  his 
life ;  and  from  and  after  his  decease,  to 
permit  soch  son  of  his  as  should  attain 
iwenty-one  to  enjoy  said  lands,  and  on 
fiiilure  of  such  remainder  to  his  nephew 
'  3^  for  his  life,  remainder  to  his  first  son 
as  before ;  HM^  that  a  son  of  A/s  who 
attained  the  age  of  twenty-one,  and  died 
in  the  lifetime  of  his  iather,  took  the 
absolute  interest  in  these  premises.  B.  E. 
Kirh^  y.  aHea  424 

EVIDENCE. 
I.  Generally. 

1.  A  wife  is  an  admissible  witness  against 
the  personal  representative  of  her  de- 
ceased husband,  to  charge  his  assets.  iSem- 
bU.     Hanoood  v.  Bland  11 

2.  Entries  made  in  the  chapel  books  by 
Roman  Catholic  clergymen,  whose  death 
and  handwriting  have  been  proved,  are 
evidence  of  a  marriage  or  baptism  re- 
corded  thereby.  C.  MaUme  v.  LEs- 
irange  16 

3.  Where  to  a  bill  by  a  tenant  for  a  specific 
performance  of  an  agreement  to  grant  a 
lease — the  abandonment  of  the  contract, 
and  refusal  to  execute  the  lease  have 
been  put  in  issue  in  general  terms  by 
the  answer  as  a  defence— can  conversa- 
tions and  admissions  of  the  plaintiff  not 
referred  to  as  stated  in  the  pleadings, 
be  admitted  as  evidence  of  such  aban- 
donment and  refusal  ?  C.  Garrett  v. 
Betbarough  180 

4.  I  own  that  I  am  not  able  to  come  at 
the  principle  on  which  the  case  of  an 
admission  of  fraud  is  distinguished  from 
any  other,  as  in  MtUhoUand  v.  Hendrick. 
1  Moll.  359 ;  so  as  to  make  it  more  ne- 
cessary in  pleading  to  put  one  sort  of 
admission  in  issue  than  another.  Per 
Lord  Plunkgt.    Ibid  163 

5.  It  would   answer  the  ends  of  justice 


better,  that  in  each  case  (the  rejection  or 
admission  of  evidence  in  equity  imper- 
fectly put  in  issue)  should  stand  on  its 
own  grounds,  subject  to  the  exercise  of 
the  discretion  of  the  Court  to  direct 
further  inquiries.  Per  Lord  Plunkbt. 
Ibid.  184 

6.  Where  in  a  bill  for  foredosure  and 
sale,  the  plaintiffs  set  forth  so  much  of 
the  mortgage  deed  as  shewed  it  to  be 
in  the  nature  of  a  Welsh  mortgage,  and 
upon  the  hearing,  plaintiff's  coonsel 
produced  and  sought  to  read  in  aid  of 
the  bill  the  deed  of  mortgage^  whicli 
contained  an  express  trust  for  a  sale, 
but  the  Court  would  not  allow  them  to 
do  so.    R.     aConmM  ▼.  Cummuu  251 

II.  Practice  a$  to. 

7.  Depositions  wrongly  entitled  cannot  be 
read,  but  the  party  who  seeks  to  use 
them  will  be  allowed  to  have  them  re- 
sworn upon  terms.  E.  E.  OHaira  v, 
Creagh  419 

8.  Where  on  the  day  of  the  examination 
of  plaintiff's  witnesses  in  the  country 
pursuant  to  notice  to  the  defendant,  the 
defendant's  solicitor  gave  notice  to  the 
Examiner  and  the  plaintiff 's  solicitor, 
that  he  intended  to  cross-examine,  but 
did  not  lodge  the  cross-interrogatories 
until  the  following  morning;  and  it 
appeared  that  on  the  evening  after  the 
direct  examination,  the  witnesses  (hav- 
ing been  told  by  the  Examiner  and  the 
plaintiff's  solicitor,  that  as  cross-inter- 
rogatories had  not  been  lodged  before 
the  direct  examination  closed  they  were 
not  bound  to  remain),  sailed  on  their 
return  to  England ;  the  Court  ordered 
that  publication  should  be  respited,  and 
a  new  commission  to  be  issued  to.  the 
former  Commissioner,  and  that  the 
plaintiff  should  produce  the  witnesses 
for  cross-examination  at  her  own  ex- 
ponse.^-Leave  given  to  examine  pro* 
ehein  amy  of  in&nt  plaintiff  as  witness 
for  defendant.    R.    ItNeiee  y.  Agmtw 

445 
EXCEPTIONS  TO  ANSWER. 
Set  Answbr,  2. 

EXECUTION  OF  DEEDS. 
See  Inspection,  PKOOUcrioNy   ani>  £x« 
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EXECUTORS. 


FUNDS. 


BXBCUTORa 

1.  In  a  eredKlor's  anil  fiir  tha  adminialra* 
tUm  of  aasetSy  the  execator  of  the  de- 
ceased is  eatitled  tfo  his  costs,  although 
the  estate  prove  insaffictent  to  pay  the 
dehts ;  the  rule  of  costs  according  to 
priorities  does  not  apply  to  such. a  case. 
Hofwood  y.  Bland  11 

8.  On  a  decree  for  a  specific  performance 
to  purchase  lands,  the  general  rule  is, 
that  the  purehas^money  carries  interest 
firom  the  day  when  the  contract  ooght 
to  hare  b^n  performed.  But  in  a  suit 
against  an  executor  for  a  specific  per- 

^  ibrmance  of  a  contract  by  his  testator  to 

^  porehase  lands,  the  [rfaintiff  haying 
taken  a  decree  on  consent  for  specific 
performance,  and  a  reference  to  take  an 
aoeonnt  of  real  and  personal  assets,  was 
held  entitled  to  interest  only  from  the 
date  of  tha  report^  the  exeontor  having 
admitted  assets  by  his  answer,  and  the 
accounts  having  been  unnecessarily  taken. 
C.    Emngki  Y.  FUsgeraid  87 

3.  A  Court  of  Equity  will  entertain  a  bill 
ioT  the  preservation  of  assets,  pending  a 
suit  in  the  Boclesiastical  Court  to  recal 
probate ;  and  the  power  of  the  Ecclesi- 
astical Court  to  appoint  an  administra- 
tor pe»d!eiile  Ate,  is  no  objection  to  such 
a  bill*     E.  E.     Thomas  v.  Thomas  109 

4.  An  executor  who  joins  in  taking  out 
probate,  but  does  not  act,  is  liable  for 
the  acts  of  his  co*execntor,  and  charge- 
able for  monies  lost  by  the  wilful  de- 
fault of  such  co-executor;  where  a  per- 
son is  clothed  with  the  character  of  tms- 
tee,  the  cestui  que  trusts  shall  not  be 
affected  by  his  acts,  except  so  far  as  they 
knew  and  acquiesced.  C.  Scully  v. 
JMany  166 

5.  Where  the  bill  prayed  an  account  of 
the  plaintiflTs  costs  and  expenses,  andfor 
payment  thereof,  as  administrator,  down 
to  the  time  when  the  g^nt  of  adminis- 
tration was  revoked,  and  it  appeared 
that  he  had  instituted  a  suit  for  the  dis- 
oovrey  of  assets,  which  was  frustrated 
by  the  defendants  proving  a  will  which 
they  had  previously  suppressed,  and  ob- 
taining a  new  grant  of  administration  to 
themselves  cum  testo  annexo ;  a  geoeral 
demurrer  to  the  relief  sought  was  over- 
ruled, as  the  costs  claimed  by  the  plain 
tiff  were  incurred  by  him  not  merely  in 

I 


his  privale  right  as  a  party  in  another 
causes  but  in  his  efficiad  ehanieter  of  ad- 
ministrator ;  and  as  the  grant  of  admin- 
istration to  him,  tlioogh  voidable,  was 
not  y<Md,  and  conferred  on  him  during  its 
eontinoanoe  the  rights  of  a  lawful  admin- 
istrator«  he  was  entitled  to  be  paid  o«l  of 
the  personal  estate  of  the  deceased  the 
expenses  properly  incurred  in  the  duties 
of  the  office ;  fftld  also^  that  an  the  de- 
murrer was  overruled,  the  plaintiff  was 
entitled  to  the  costs  of  the  hearing,  al- 
though the  defendant  succeeded  on  a 
plea  of  the  statute  of  limitations  to  part 
of  the  relief  sought  by  the  bill,  R. 
ffowteU  V.  Lambert  S254 

Although  an  executor  who  has  ooce 
acted  by  meddling  with  the  aaaets,  can- 
not, by  subsequent  renunciation,  or  the 
grant  of  administration  to  another,  be 
divested  of  the  liability  of  an  executor ; 
yet,  if  when  required  to  prove  the  will 
and  administer,  he  refuses  to  do  so,  the 
Ecclesiastical  Court  may  commit  the  ad- 
ministration to  another,  who  will,  «o 
long  as  the  grant  oontinuea,  be  to  all 
inteuts  and  purposes  a  lawful  adminis- 
trator, whose  lawful  acts  shall  renaaio 
valid  and  effectual*  though  the  grant  of 
administration  be  afterwards  revoked. 
Per  Sir  M.  O'Looulen.  M.  R.  i^261 

7.  A  party  entitled  to  a  moiely  of  the  re« 
sidue  of  a  testator's  personal  property, 
assigns  that  moiety ;  Held^  that  the  as- 
signee was  entitled  to  institute  a  suit 
against  the  executor  for  an  account  of 
M*hat  had  been  lost  by  his  wilful  de- 
fault, and  that  such  suit  was  not  liable 
to  the  abjection  of  champerty.  C.  Scully 
v.  Delai^  379 

8.  On  motion  (after  bill  filed  praying  an 
account,  &c.)  by  judgment  creditor  for  a 
writ  of  ne  exeat  regnOf  to  prevent  the 
defendant,  who  was  administrator  of  the 
connaor,  and  who  threatened  to  leave 
the  kingdom,  from  so  doing,  the  Court 
refused  the  writ,  inaamuch  aa  the  debt 
waa  a  legal  debt,  and  the  plaintiff's  affi- 
davit was  not  positive  that  assets  had 
been  received  by  the  defendant.  R. 
HiU  V.  aHanhn  463 


FUiNDS  AND   FUNDS    IN  COURT. 

I.  When  stock  was  invested  ii|  the  name 

of  P.  M.,  an  infant,  and  the  bank  de- 
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GIFT. 
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clin^d  to  pay  the  dividends  for  want  of 
a  sufficient  receipt,  apon  petition  of  in- 
fantas father,  stating  that  the  stock  was 
his  own  money,  and  had  been  invested 
by  his  wife,  since  deceased,  under  mis- 
upprehension,  that  be  was  in  great  dis- 
tress, and  needed  the  dividends  for  the 
minor^tf  support;  although  the  Ihinor 
was  not  a  ward  of  Courly  and  no  guar- 
dian waa  appointed  to  him,  and  no  cause 
WM  depending  in  which  the  order  could 
be  made,  yet  the  Coort,  under  the  cir- 
comstances,  ordered  the  Governor  of 
the  Bank  to  pay  the  dividends  to  the 
lather,  as  the  natural  guardian  of  the 
minor,  for  his  maintenance.  R.  In  re 
Murpky  24t 

2.  In  1829,  C^  a  mortgagee,  by  deed  of 
1626,  duly  registered,  and  W.,  an  an- 
nuitant by  deed  of  1827,  duly  regis- 
tered, filed  separate  bills  for  the  arrears 
doe  to  them,  and  a  receiver  having  been 
appointed  and  extended  to  both  causes, 
it  was  ordered,  upon  consent,  that  the 
receivei's  balances,  after  passing  his  ac- 
eonnts,  should  from  timti  to  time  be  paid 
to  C.  and  W.  on  aceddnt  of  their  de- 
mands. In  1831,  T.,  an  annuitant,  by 
deed  of  1808,  def\9ctively  registered,  filed 
bie  bill  fur  the  arrears  of  his  annuity, 
and  made  C^and  W.  parties.  In  1835, 
N.  P.  creditors,  by  judgment  df  Hilary 
1822  (intervening  between  the  deeds 
defectively  and  duly  registered),  filed  an 
elegiibiW,  making  C.  and  W.  parties.  T. 
was  not  a  party  to  the  other  causes,  nor 
were  N.  P.  to  his  cam^e.  in  June  1836, 
the  receiver  of  C.  and  W.  was  extended 
to  the  cause  of  N.  P.,  and  the  future 
rents  ordered  to  l>e  brought  in  and 
lodged  to  the  credit  of  their  causes, 
whereby  the  fund  in  Court  was  realised 
before  the  1st  of  May,  1838.  In  June 
1838,  upon  consent  in  the  causes  of  C, 
W.,  and  N.  P.,  it  was  referred  to  the 
Master  to  report  the  sums  due  to  them 
respectively,  and  their  priority.  In  Nu- 
▼ember  1838,  T.  obtained  a  decree  to 
account,  admitting  the  priority  of  C. 
and  W. :  and  in  December  1838,  the  re- 
ceiver was  extended  to  his  cause.  Pend- 
ing the  reference  under  the  decree  in 
this  cause,  and  the  order  of  June  1838, 
in  the  other  causes,  T.  obtained  assign- 
ments from  C.  and  W.  of  the  mortgage 


and  the  annuity.  On  the  1 1th  of  No- 
vember 1839,  the  Master  reported  in 
T.*s  canse  the  sum  due  to  him,  and  that 
the  mortgage  and  annuity  of  C  and  W. 
had  been  assigned  to  T.,  and  hnd  not 
been  proved.  On  the  12th  of  Novem- 
ber 1839,  the  Master  reported  all  the 
sums  doe  to  N.  P. ;  that  C.and  W.  had 
filed  charges,  but  declined  to  prove  them ; 
and  that  the  demand  of  N.  P.  was  prior 
to  the  demands  for  which  C.  and  W. 
filed  their  bills.  T.  now  moved  on  the 
report  in  his  favor,  that  the  fund  in 
Court  should  be  extended  to  his  cause, 
and  insisted  on  his  priority.  N.  P. 
moved  that  their  reported  demand 
should  be  paid  out  of  the  fund,  which 
they  insisted  should,  as  to  T.,  be 
considered  as  bye-gone  rents,  having 
been  collected  by  their  diligence  in 
causes  to  which  T.  was  not  a  party,  and 
long  liefore  T.  had  obtained  a  decree  or 
receiver ;  Held,  that  the  fund  could  not 
be  paid  out  without  regard  to  the  prio- 
rity of  T.,  and  that  it  should  accord- 
ingly 4ia  extended  to  all  the  causes-^ 
that  a  fund  in  Court  is  never  to  be  con  • 
sidered  as  bye-gone  rents,  bat  in  cusio- 
dia  legis  for  the  persons  entitled  in  pri- 
ority. R.  Murtagh  v.  Tisdall  41 
3.  A  receiver  under  the  Sheriffs'  Act  will 
be  directed  to  pay  a  sum  of  money  in 
his  hands  to  the  petitioner,  although  he 
has  not  accounted,  where  it  appears  that 
the  petitioner  was  the  only  creditor  in 
Court.     £.&.     Inrt  412 

GIFT. 
See  Dkeds. 
S.  L.,  to  whom,  by  settlement  (execut- 
ed in  1800),  an  annuity  of  £200,  by  way 
of  jointure,  was  secured  iu  the  event  of 
surviving  her  husband,  continued,  for 
many  years  after  her  husband*^  death 
C which  took  place  in  1809),  to  receive 
payment  of  the  same  from  the  hands  of 
her  step«son,  H.  A.  L.,  the  inheritor  of 
the  estate  upon  which  the  annuity  was 
charged.  In  1830,  the  annuity  boing 
then  two  years  in  arrear,  8.  L.  wrote  h 
letter  to  her  step-son,  wherein,  after 
expressing  her  wish  to  do  what  iihe 
could  to  serve  him,  she  stated  that  she 
would  feel  happy  in  henceforth  giving 
up  the  £200  annuity  which  he  had  paid 
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her  since  her  hatband*^  death,  and 
would  also  make  him  a  present  of  the 
£400,  the  amoont  of  the  arrears  then 
diie.^In  1834  H.  A.  L.  died.  By  his 
will  he  charged  bis  real  estates  with  the 
payment  of  an  annoity  of  £200  to  his 
step-mother.  By  a  codicil,  however, 
after  stating  that  he  had  been  most  re- 
luctantly constrained  by  circumstances 
to  alter  the  bequest,  he  substituted  a  re- 
duced annuity  of  £100  for  the  annuity 
of  £200  granted  by  his  will.  The  be- 
quest of  the  smaller  sum  was  accompa- 
nied by  a  declaration,  that  it  was  upon 
condition  that  S.  L.  should  not  seek  to 
raise  the  annuity  of  £200  secured  by  the 
settlement  of  1800,  which,  the  tertator 
stated,  she  had,  in  a  letter  written  long 
since,  expressed  her  intention  to  relin- 
quish in  his  favor. — S.  L.  died  in  1837, 
having  previously  made  her  will,  and 
thereby  appointed  the  plaintiflF  her  resi- 
duary legatee  and  sole  execator.— It 
appeared  that  8.  L.  had  never  sought 
for  or  demanded  either  the  annuity 
secured  by  the  settlement,  or  that 
granted  by  the  will,  after  the  date 
of  her  letter  in  1830. — The  plain- 
tiff having  filed  a  bill  to  raise  the  ar- 
rears of  the  annuity  secured  by  the  set- 
tlement, the  Court  dismissed  it,  so  far 
as  it  claimed  relief  in  respect  of  the  ar- 
rears which  nocmed  in  the  lifetime  of 
H.  A.  L.,  but  directed  an  account  of 
what  was  due  from  his  death  to  the 
death  of  S.  L.  £.  B.  Lqmglty  v*  Lang^ 
ley  313 

GUARDIAN. 
See  Infant  and  Guardian. 

HEARING. 
See  Causk. 

HKIR-AT-LAW. 
Ste  Bill,  10. 

HUSBAND  AND  WIFE. 

1.  A  wife  is  an  admissible  witness  against 
the  personal  representative  of  her  de- 
ceased husband,  to  charge  his  assets. 
Semble.     R.     Harwood  y.  Bland       II 

2.  A  married  woman,  entitled  to  a  rever- 
sionary life- estate  in  the  event  of  sur- 
viving her  husband,  cannot,  by  consent- 
ing to  waive  her  interest,  give  the  Court 


INFANT,  &c. 

the  power  to  dispose  of  It.    C.     BaU  S( 
'    Wife  V.  CuthberUon  200 

INFANT  AND  GUARDIAN. 

1.  Where  stock  was  invested  in  the 
name  of  P.  M.,  an  tnfiint,  and  the  bank 
declined  to  pay  the  dividends  for  want 
of  a  sufficient  receipt,  upon  petition  of 
infant's  lather,  stating  that  the  stock 
was  his  own  money,  aod  had  been  in- 
vested by  his  wife,  since  deceased,  under 
misapprehension,  that  he  was  in  great 
distress,  and  needed  the  dividends  for 
the  minor's  support,  although  the  minor 
was  not  a  ward  of  Court,  and  no  guar- 
dian was  appointed  to  him,  and  no 
cause  was  depending  in  which  the  order 
could  be  made,  yet  the  Court,  under  the 
circumstances,  ordered  the  Governor  of 
the  Bank  to  pay  the  dividends  to  the  &• 
ther,  as  the  natural  gnardian  of  the 
minor,  for  his  maintenance.  R.  In  re 
Murphy  24 

2.  In  a  foreclosure  suit,  the  defendants 
(some  of  whom  were  minors)  by  their 
answer  relied  on  the  statute  of  liraita- 
ti<ms,  as  disentitling  the  plaintiff  to  more 
than  six  years*  interest.  In  the  pro- 
gress of  the  cause,  an  order  was  made 
on  consent,  in  pursuance  of  which  a 
payment  was  made  to  the  plaintiff  on 
account  of  his  demand  ;  HM^  that  al- 

»  though  such  payment  would  have  de- 
feated the  bar  of  the  statute  set  up  by 
the  answer,  had  the  transaction  taken 
place  between  adults,  yet  as  the  interests 
of  minors  were  concerned,  the  payment 
ought  to  be  considered  as  made  without 
prejudice  to  the  rights,  and  subject  to 
the  equities  of  the  parties  in  the  cause, 
and  ought  not  therefore  to  be  permitted 
to  defeat  the  defence  relied  upon  by  the 
answer.  E.  E.  Thwaiiee  v.  M*J)amnigk 

97 

3.  Where  the  bill  was  filed  to  recover  the 
amount  of  a  judgment  debt  out  of  the 
real  and  personal  estate  of  the  eonnsor  : 
Heid,  that  the  defendant,  who  was  a 
minor,  and  the  heiress- at-law  of  the 
conusor,  was  noi  entitled  as  against  the 
plaintiff  to  the  costs  of  putting  in  an 
answer.     E.  E.     Downesr,  Hogan  112 

4.  Where  a  suit  was  pending  to  compel 
the  execution  of  a  lease,  when  the  an- 
cestor, who  was  a  defondimt  in  the  cause, 
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died,  and  tlie  caose  was  revived  against 
liis  Reir-at-law,  a  minor,  the  Court  or- 
dered a  reference  to  the  Master,  to  in- 
quire and  report  whether  it  would  be 
for  the  benefit  of  the  infant,  that  the  suit 
should  be  defended  in  his  name  or  that 
of  his  trustee ;  and  if  to  be  defended, 
what  were  the  funds  properly  applicable 
to  the  defence ;  and  if  not  to  be  defend- 
ed, on  what  terms  it  would  be  proper 
that  it  should  be  amicably  settled.  R. 
Hart  V.  Mauntcashel  241 

5.  Where  upon  petition  of  the  paternal 
aunt  of  the  miuors,  it  appeared  that  their 
mother  was  dead,  and  that  their  father 
was  still  living,  but  was  a  man  of  irre- 
gular liabits,  and  had  lately  intermarried 
with  his  servant,  and  that  the  minors 
were  entitled  to  real  estate  in  right  of 
their  mother,  the  Court  referred  it  to 
the  Master  to  approve  of  a  person  as 
receiver  of  the  minor's  estate,  and  also 
to  inquire  and  report  as  to  proper  main- 
tenance  to  be  allowed,  and  whether  or 
not  it  would  be  proper  to  appoint  guar- 
dians of  their  persons  and  fortunes.  R. 
In  re  Cormicks  264 

S,  Where  A.,  being  about  18  years  of  age, 
and  possessed  of  considerable  real  and 
personal  property,  entered  a  convent, 
whether  as  postulant  or  pupil  was  con- 
troverted, but  upon  an  agreement  on  the 
part  of  the  nuns  that  she  should  not  be 
professed  under  age,  or  without  their 
apprising  her  friends  previously ;  and  it 
appeared  that  she  was  professed  under 
age,  and  in  the  absence  of  all  her  friends ; 
and  there  was  no  evidence  of  any  notice 
having  been  given  to  any  of  them,  save 
an  allegation  in  the  answer  of  the  de- 
fendants, that  they  did  communicate 
the  fact  to  her  sister ;  and  afterwards, 
when  she  arrived  at  full  age,  she  as- 
signed nearly  all  her  property  to  the 
nuns,  for  the  benefit  of  the  convent; 
and  it  appeared  that  previous  to  this  she 
had  been  excluded  from  the  society  of 
her  friends,  and  that  the  deed  for  this 
purpose  was  prepared  by  the  profes- 
•ional  agent  of  the  convent,  and  that 
she  had  no  friend  of  her  own  present ; 
and  having  in  some  time  after  quitted 
the  convent,  she  filed  a  bill  to  set  those 
proceedings  aside,  for  a  reconveyance  of 
her  real  estate,  and  for  an  account;! 


Heid,  that  the  transactions  in  this  case 
fell  within  the  principle  of  the  cases  of 
guardian  and  ward,  which  decide  that 
dealings  between  them  ought  not  to 
stand.  £.  E.  fVhyte  v.  Meade  420 
7.  Examination  ofprochein  amy  of  minor 
plaintiff  as  a  witness  for  defendant.  R. 
M^Neice  v.  Agnew  445 

INJUNCTION. 
1.  On  the  I3th  of  May  a  report,  finding 
the  answer  to  a  bill  for  an  injunction  to 
stay  proceedings  at  law,  prolix  in  certain 
passages,  was  sent  back  to  the  office  to 
be  reviewed,  with  directions  to  include 
therein  certain  other  passages  as  prolix. 
On  the  6th  of  June  the  amended  report 
was  confirmed,  and  on  the  same  day  an 
order  was  obtained  to  expunge  the  mat- 
ter reported  prolix.     On  the  8th,  the 
defendant  issued  and  served   a  condi- 
tional order  to  dissolve  the  injunction, 
on  the  ground  of  having  answered  the 
bill.    On  the  10th,  the  plaintiff  served 
a  notice,  cautioning  him  against  pro- 
ceeding under  that  order,  and  requiring 
him  to  vacate  it;  and  on  the  12th  issued 
a  summons  to  attend  before  the  Officer 
on  the  17th,  to  have  the  prolix  matter 
expunged.     Under  these  circumstances, 
a  motion   to  set  aside  the   conditional 
order  to  dissolve  the  injunction,  as  irre- 
gularly obtained  before  the  prolix  mat- 
ter was  actually  expunged,  was  refused 
with  costs.     Sembis — that  when  an  an- 
swer is  reported  prolix,  it  is  not  neces- 
sary to  have  the  prolix  matter  actually 
expunged  before  the  defendant  obtains 
an  order  to  dissolve  the  injunction  upon 
the  coming  in  of  the  answer.     E.  E. 
Barry  v.  Harrison  64 

2.  A  party  to  a  fraud  cannot  file  a  bill 
against  his  accomplice  to  get  rid  of  his 
liability ;  therefore,  where  a  collusive 
sale  took  place  pursuant  to  an  arrange- 
ment, whereby  it  was  agreed,  that  the 
defendant  should  pay  to  the  plaintiff's 
father  £2  0,  on  condition  that  defendant 
should  bedeclared  the  purchaser  of  the 
lands  at  £500 ;  and  a  bond  for  £500 
was  executed  by  plaintiff's  father  to  the 
defendant,  and  deposited  with  a  third 
party,  to  be  returned  to  the  plaintiff's 
father  in  case  the  sale  was  confirmed, 
otherwise  to  be  delivered  to  the  defend- 
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ant  The  £250  was  paid,  and  the  sale 
was  cunfirmed,  but  the  defendant  ob- 
tained possession  of  the  bond.  A  bill  by 
the  plaintiff,  praying  that  the  bond 
shiiold  be  delivered  up  to  be  cancelled, 
and  an  injunction  against  proceedings  at 
law,  was  dismissed.  C.  HamiUon  v, 
BaU  191 

2.  On  application  for  an  injunction  in  a 
possessory  suit,  a  conditional  order  for 
both  injunctions  to  issue  (to  the  party 
and  the  sheriff)  will  be  granted.  R. 
JBiddulph  V.  Molloy  228 

3.  This  Court  will  interfere  by  injunction 
to  protect  the  copyright  of  the  assignee 
of  the  author  (the  reporter  of  legal  de- 
cisions), tliongh  it  appears  that  at  the 
time  of  the  alleg4*d  piracy,  there  was  not 
an  assignment  in  writing,  and  the  as- 
signee had  a  merely  equitable  title,  and 
that  some  of  the  cases  were  ex  relatione ; 
and  it  will  disregard  a  permission  from 
the  author  to  infringe  the  copyright 
given  after  he  had  parted  with  his  equi- 
table title  for  valuable  consideration, 
and  it  had  appeared  opou  the  title  page 
of  his  work  that  it  was  printed  for  the 
equitable  assignee  of  the  copyright.  H. 
Hodges  8^  Smith  v.  Welsh  266 

INSPECTION,  PRODUCTION,  AND 
EXECUTION  OF  DEEDS. 

1.  When  in  consequence  of  the  defend- 
ant's refusal  to  execute  the  conveyance 

.  to  the  purchaser  under  the  decree,  it 
becomes  necessary  to  apply,  that  the 
Master  may  execute  in  their  names; 
the  estate  is  not  to  bear  the  costs  of 
such  application,  but  the  defendants, 
whose  improper  refusal  made  it  neces- 
sary.    R.     Clarke  v.  De  Burgh        19 

2.  W  here  the  tenant  of  a  minor's  estate 
obtained  an  order  of  reference,  as  to  re- 
newal of  the  lease  under  which  he  held, 
and  the  order  directed  inter  alia  tliat 
th<#  minor's  costs  of  the  reference  should 
b^  paid  by  the  tenant ;  upon  the  refer- 
ence, the  guardian  of  the  minor  in- 
sisted that  he  was  not  entitled  to  a  re- 
newal without  payment  of  renewal 
fines,  and  a  protracted  litigation  ensued, 
whereby  the  costs  of  the  reference  was 
trebled  on  both  sides ;  and  it  appeared 
that  the  tenant  was  entitled  to  renewal 
Bi^hout  fine,  and  that  he  l^ad  been  pay- 


ing in  hu  own  wrong  for  several  years 
on  account  of  renewal  fin^  sums 
amounting  to  £300.  The  Court  ordered 
that  the  guardian  should  execute  the 
renewal  without  requiring  payment  of 
the  costs  of  the  reference.  R.  Camp* 
bell  v.  Bryan  54 

3.  The  Court  has  jurisdiction  under  a 
decree,  binding  thAS  client  to  order  his 
solicitor  to  bring  in  the  deeds  of  his 
client  in  bis  possession,  although  be 
never  appeared  in  the  cause,  and  it  is 
uncertain  what  time  the  deed  came  into 
his  possession.  SembU.  R.  Hargrate 
V.  HolUmd  137 

4.  Bill  filed  in  February  1836,  for  specific 
performance  of  an  agreement  for  a  lease; 
answer  filed  in  the  course  of  the  same 
year,  insisting  tha^  the  contract  could 
not  be  performed,  as  it  exceeded  hb 
leasing  powers,  and  also  setting  out  two 
settlements  of  the  estate,  to  which  he 
craved  leave  to  refer  when  produced, 
but  did  not  admit  they  were  in  his  pos- 
sesion. The  answer  having  been  un- 
excepted  to,  and  issue  having  been  join- 
ed, the  defendant  served  notice  on  the 
plaintiff  in  1837,  aequiring  him  to  admit 
one  of  the  settlements,  which  then  lay 
at  his  solicitors  office  for  inspection. 
After  several  witnesses  had  been  ex- 
amined, the  plaintiff  now  moved  that  he 
should  be  at  liberty  to  inspect  the  two 
deeds  relied  upon  in  the  defendant's 
answer,  or,  if  necessary,  that  he  might 
amend  his  bill  for  the  purpose  of  pro- 
curing sufficient  admissions  from  the 
defendant  that  the  deeds  were  in  his 
possession.  The  motion  was  refused 
with  costs.  The  proper  mode  for  raising 
the  question,  as  to  whether  the  plsin- 
tiff  had  a  right  to  inspect  the  deeds, 
should  have  been  by  excepting  to  the 
answer  for  not  admitting  the  possession. 
R.     aConneU  v.  Denny  ti^ 

INSOi-VENT. 
See  Bill,  15,  20. 
Costs,  5. 

INTEREST. 

1.  On  a  decree,  for  a  specific  performance 

to  purchase  lands,  the  general  rule  iss 

that  the  purchase  money  carries  interet, 

from  the  day  when  the  contract  ooght 
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to  hmve  bees  performed.  Bat  in  a  guit 
againsl  an  executor  for  speciGo  perfor- 
mance of  a  contract  by  hi«  testator  to 
purchase  lands,  the  plaintiff  having 
taken  a  decree  on  consent  for  specific 
performance ;  and  a  reference  to  take 
an  account  of  real  and  personal  assets^ 
vras  held  entitled  to  intorest  only  from 
the  date  of  the  report,  the  executor 
having  admitted  assets  by  his  answer, 
and  the  accounts  having  been  unneces- 
sarily taken.   C.    Snraghi  v.  Fitzgerald 

87 

2.  Upon  the  true  construction  of  the  3  & 
4  fF.  4,  a  27,  s.  42,  more  than  six  years' 
interest  cannot  be  charged  upon  land  in 
respect  of  a  sum  of  money  secured  by 
judgment.  PerFosTSii,B.  E.B.  G Kelly 
V.  Bodkin  361 

3.  The  Court  will  not  not  allow  intorest 
on  a  judgment  obtained  upon  bills  of 
exchange,  where  the  plaintiff  seeks  his 
remedy  by  petition  for  a  reeeiver  under 
the  5  &  6  IF.  4,  o.  55.  In  re  Souikeys 
T.  Baieman  361 

JUDGMENT. 

1.  A  solicitor  transacting  business  for  his 
dient,and  having  at  the  same  time  a  judg- 
ment against  him  bearing  intorest— the 
dient  having  made  general  payments 
from  time  to  time,  the  solicitor  was 
held  justified  in  applying  those  payments 
to  his  account  for  costs  accruing  due, 
although  the  interest  on  the  judgment 
against  his  client  was  accumulating  at 
the  same  time.    C.     UAtcy  v.  Bvrke 

1 

2.  Where  a  puisne  judgment  creditor  was 
in  possession,  under  an  elegit^  of  a  small 
portion  called  P^  of  the  conusor's  estate, 
and  a  prior  judgment  creditor,  proceed- 
ing under  the  judgment  act,  sought  a 
receiver  over  the  lands  of  P.  only,  stat- 
ing as  to  the  rest  of  the  estate,  vis.,  the 
lands  of  K.,  that  persons  were  in  pos* 
sesion  for  payment  of  prior  charges.  A 
conditional  order  having  been  obtained 
and  the  elegil  creditors  having  come  in 
to  shew  cause,  charging  that  the  peti- 
tioners were  in  collusion  with  the  res- 
pendents,  and  that  ail  the  lands  of  K. 
were  not  subject  to  prior  charges ;  and, 
therefore,  insisting  thai  the  petitioners 
ahouid  go  against  these  land«,  and  not 
disturb  him;  Heldf  that  there  being  no 


evidence  of  collusion,  the  prior  creditor 
should  not  be  put  to  search  whether  any 
of  the  lands  of  K.  were  unaffected  by 
the  prior  charges,  when  there  were  the 
lands  of  P.  in  the  possemion  of  a 
creditor  by  an  inferior  title.  That 
the  judgment  creditor  proceeding  un- 
der the  jndgment  act,  is  to  be  con- 
sidered entitled  to  all  the  rights  of 
priority  he  should  have  bad,  if  he  had 
sued  out  an  el^it  at  law ;  and  that  the  act 
was  intended  not  to  abridge  but  to  faci- 
litate and  extend  such  pre-existing  legal 
rights ;  therefore,  the  cause  shewn  dis- 
allowed, and  conditional  order  made 
absolute.  R.  HarneU  v.  HameU  20 
3.  In  1834',  P.,  being  a  trader,  passed  his 
bond  and  warrant,  Ike.,  to  secnre  £450 
to  B.,  who  entered  judgpnent  under  the 
warrant,  as  of  the  following  Trinity 
Term,  in  1830,  B.  having  duly  revived 
and  presented  a  petition  under  the  5^6 

W.  4,  c  55,  for  a  receiver,  and  on  the 
24th  of  April  obtained  a  conditional 
order,  which  was  made  absoluto  on  the 
15th  of  May,  when  it  was  refarred  to 
the  Master  to  approve  of  a  proper  per- 
son, and  on  the  12th  of  June  the 
Master's  report  approving  of  R.  as  re- 
ceiver was  confirmed,  and  the  tenants 
ordered  to  pay  him.  Pending  those 
proceedings,  P.  being  a  trader,  commit- 
ted an  act  of  bankruptcy  by  lying  in 
prison  from  the  1st  to  the  22d  of  May, 
twenty-one  days.  On  the  27th  of  May 
a  commission  of  bankruptoy  issued 
against  him,  and  on  the  lOtb  of  June 
he  was  declared  a  bankrupt  under  the 
commission.  On  motion  of  the  amig- 
nee  for  the  removal  of  the  receiver,  aivpl 
payment  of  the  rents  received ;  Ueld^ 
that  a  judgment  on  warrant  of  attorney 
by  a  trader  is  to  be  considered  a  judg- 
ment by  eonfessionj  within  the  meaning 
of  the  6  IV.  4,  c.  14,  s.  126  (bankrupt 
act).  That  a  judgment  creditor  having 
an  order  for  the  appointment  of  a  re- 
ceiver, under  the  5  &  6  FFl  4,  c  55,  s. 
37,  continues  to  be»  notwithstanding 
such  order,  a  creditor,  having  security 
for  his  debt,  within  the  meaning  of  6 

fV.  4,  c.  14,  s.  .26,  until  the  rents  have 
been  paid  over  to  him  in  satisfaction  of 
bis  demand ;  and,  therefore,  the  ap- 
pointment of  the  receiver  in  this  case 
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being  on  8  jadgment  on  warrant  of  at- 
torney, was  oTerreached  by  the  bank- 
ruptcy, and  that  the  receiver  should  be 
removed.  Sembh. — The  absolute  order 
of  the  15th  of  May  was  the  order  for 
appointment  of  the  receiver,  within  the 
5  &  6  PT.  4^  c.  55,  8.  37.  R.  Baker 
T.  PetHgrue  1 44 

4.  Notwithstanding  the  3  &  4  YF.  4,  c.  27, 
8.  40,  the  revival  of  a  judgment  by  scire 

facias  within  twenty  years  is  sufficient 
to  enable  a  party  to  proceed,  at  law  or 
equity,  for  recovery  of  the  sum  thereby 
secured,  although  more  than  twenty 
years  have  elapsed  since  the  rendition  of 
the  original  judgment.  Ryan  v.  Camhie 

328 

5.  A  judgment  creditor,  who,  after  the 
death  of  the  conusor,  issues  an  elegii  and 
and  obtains  a  finding  thereunder,  but 
who  is  prevented  from  getting  into  pos- 
session of  the  lands  by  the  proceedings 
of  a  prior  creditor,  is  not  thereby  de- 
barred from  resorting  to  another  remedy 
for  recovery  of  his  demand.    Ibid, 

6.  Sed  ^iMsre— Whether  a  judgment  cre- 
ditor, who  proceeds  by  degii  after  the 
death  of  the  conusor,  and  gets  into  pos- 
session of  a  moiety  of  his  debtor's  free- 
hold property,  and  who  is  not  disturbed 
in  that  possession,  can  abandon  his  degit 
proceedings,  and  file  a  bill  in  equity  for 
the  recovery  of  his  demand  by  a  sale 
of  his  debtor  s  freehold  esUtes  ?    JOnd, 

7.  If  the  revival  of  a  judgment  be  good 
against  the  terretenants,  it  is  equally 
so  against  all  persons  not  terretenants, 
or  in  possession,  who  may  have  remote 
or  contingent  interests  in  the  lands.  Ibid. 

Sf  Where  a  creditor's  suit  was  commenced 
before  the  passing  of  the  3  &  4  W,  4, 
c  27 ;  Held^  that  the  claim  of  a  judg- 
ment creditor  who  subsequently  came  in 
and  proved  his  debt  in  due  course  under 
the  decree  was  unaffected  by  the  opera- 
tion of  that  statute.— Had  it  been  neces- 
sary to  make  a  special  application  to 
the  Court  for  liberty  to  prove  the  debt, 
grounded  upon  a  denial  of  the  creditors 
knowledge  of  the  existence  of  the  suit, 
it  would  have  been  otherwise.  E*  £. 
GKeUy  v.  Bodkin  361 

9.  The  Court  will  not  allow  interest  on  a 
judgment  obtained  upon  bills  of  ex- 
change, wbere  the  plaintiff  seeks  his 


remedy  by  petition  for  a  receiver  under 
the  5  &  6  W.  4,  c.  55.  StnUkeys  v. 
Baieman  361 

JURISDICTION- 
See  Bill,  11. 

I.  An  order  made  in  a  lunatic  matter  may 
be  carried  into  effect  though  the  laoatic 
dies  after  the  order  pronounced.  After 
the  death  of  the  lunatic,  being  tenant 
for  life,  an  order  made  in  his  lifetime, 
affecting  the  rights  of  the  remainder- 
man who  has  entered  since  the  death  of 
the  lunatic,  cannot  be  enforced ;  there- 
fore, when  the  tenant  for  life,  having  a 
leasing  power,  makes  an  agreement  for 
a  lease,  and  afterwards  becomes  lunatic ; 
by  an  order  in  the  lunacy  matter ;  the 
contract  for  a  lease  ordered  to  be  exe- 
cuted ;  lunatic  then  dies ;  petition  in  the 
lunacy  praying  to  carry  order  into  effect, 
refused ;  the  Court  s  jurisdiction  being 
at  an  end.     C.     In  re  Kingston       169 

^.  Parties  claiming  under  a  Tolontary  set- 
tlement may  file  a  bill  in  equity  to  ob- 
tain a  declaration  of  their  rights  u 
against  the  settlor.  C.  Gannon  v. 
Whiie  207 

3.  Although  an  executor  who  has  once 
acted  by  meddling  with  the  assets,  can- 
not by  subsequent  renunciation,  or  the 
grant  of  administration  to  another,  be 
divested  of  the  liability  of  an  executor ; 
yet  if  when  required  to  prove  the  will 
and  administer,  he  refuses  to  do  eo^  the 
Ecclesiastical  Court  may  eommit  the 
administration  to  another,  who  will,  so 
long  as  the  grant  continues,  be  to  all 
intents  and  purposes  a  lawful  adminis- 
trator, whose  lawful  acts  shall  remain 
valid  and  effectual,  though  the  grant  of 
administration  be  af^rwards  revoked. 
R.  Per  Sir  M.  O'LonoHLEN,  M.  R. 
HowleU  V.  Lambert  261 

4.  The  Court  has  jurisdiction  to  authorise 
the  establishment  of  a  charity  cg^pns 
on  a  petition  presented  under  the  52  (x. 
3,  c.  101.  £.  E.  In  re  Lady  Bekt- 
deres  Charity  354 

5.  Bill  for  specific  performance  of  an  agree- 
ment to  grant  a  lease  and  for  an  in- 
junction to  restrain  execution  of  an  ha- 
here.  On  the  coming  in  of  the  answer 
the  injunction  was  continued  on  the 
terms  of  plaintiffs  giving  security  for  the 
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mesne  rates  by  recognisance.  On  the 
hearing  of  the  caose  the  bill  was  dis- 
missed with  costs,  whereupon  the  de- 
fendant brought  an  action  for  the  mesne 
.jatesagainst  the  plaintiflBi,  and  recovered 
judgment  at  law.  Upon  motion  of  the 
defendant's  executor,  the  plaintiffs  were 
ordered  to  pay  the  amount  of  the  judg- 
ment within  ten  sitting  days  afier  service 
of  the  order.— Notwithstanding  the  dis- 
missal of  the  bill,  the  Court  retains 
jurisdiction  to  make  such  an  order,  the 
recognisance  being  substituted,  in  ease 
of  the  plaintiff,  for  an  actual  lodgment 
of  the  money  in  Court,  in  which  case 
the  Court,  even  after  the  dismission  of 
the  bill,  would  have  jurisdiction  to  make 
an  order  for  payment  of  the  money. 
B.  E.     Popkam  v.  Baldwin  356 

6.  This  cause  being  set  down  for  hearing, 
and  in  the  Lord  Chanoellor's  list  for  the 
day,  the  plaintiff  attended  in  Court 
until  the  Court  rose,  but  the  cause  was 
not  called  on*  Upon  leaving  Court  he 
called  at  his  place  of  business,  and  re- 
mained there  about  an  hour  and  an 
half  sorting  his  papers  and  making  other 
preparations  for  the  hearing  of  the 
cause,  and  when  proceeding  from  thence 
homewards,  was  arrested  under  a  ca,  sa, 
issued  out  of  the  Exchequer  for  a  large 
amount,  ffeldf  that  he  vrta  privileged 
and  should  be  discharged.  Jlefd,  ahoy 
tliat  he  was  entitled  to  apply  to  this 
Court  for  his  discharge.  R.  Aheame 
▼  M'Guire  437 

7.  A  principal  defendant  having  come  to 
town  for  the  hearing  of  a  cause  in  the 
Lord  Chancellor's  list,  and  having  been, 
on  his  way  from  his  hotel  to  his  solici- 
tor's office,  arrested  under  capiasad  resp. 
Held,  that  he  was  privileged  and 
should  be  discharged,  although  he  had 
deviated  and  remained  a  little  for  his 
amusement.  Held  aho^  that  although 
the  cause  for  which  the  defendant  came 
to  town  was  to  be  heard  by  the  Lord 
Chancellor,  yet  as  it  was  generally  de- 
pending in  Chancery,  the  Master  of  the 
Bolls  might  make  the  order  allowing 
the  defendant  privilege  and  ordering  his 
discharge.     K.     Mahon  v.  Mahon  440 

8.  Where  the  deed  reserving  a  fee-farm 
rent  out  of  certain  lands  thereby  con- 
▼eyed  in  fee  was  of  ancient  date,  and 


the  rent  after  various  snefiteassigTiments 
was  vested  in  the  plaintiff  as  assignee, 
and  was  in  arrear ;  and  the  estate  con- 
veyed by  the  deed,  after  various  mesne 
assignments,  was  vested  in  the  defend- 
ant as  assignee : — Upon  a  bill  by  the 
assignee  of  the  rent  praying  a  receiver 
&C.;  and  the  defendant's  answer  ad- 
mitting the  plaintiff's  title,  but  insisting 
that  his  remedy  was  at  law,  the  Court 
granted  a  receiver  over  the  premises 
conveyed  by  the  deed  to  pay  the  arrears 
and  future  accruing  gales  of  the  rent, 
although  the  deed  contained  clauses  of 
distress  and  re-entry  in  case  of  non- 
payment.  R.  Steveliff  v.  Murphy    448 

LANDLORD  AND  TENANT. 

See  AORBEMBNT,    1. 

1.  It  is  no  objection  to  a  bill  of  interplea- 
der by  tenant,  that  it  appears  by  his 
bill  that  the  rent  was  adversely  demand- 
ed by  two  persons,  one  of  whom  had  a 
prima  facie  legal  right  to  receive  it,  as 
devisee  and  executrix  of  the  lessor,  and 
the  other  a  mere  equitable  claim  as  heir- 
at-law,  where  the  adverse  claimants 
were  litigating,  and  the  tenant  threat- 
ened with  distress.  The  tenant,  though 
not  a  party  in  the  principal  cause,  may, 
upon  notice  in  the  cause,  apply  for  an 
injunction  without  putting  the  estate  to 
the  expense  of  an  interpleader  suit  R. 
Doran  v.  EveritL  Byrne  v.  Everitt     28 

2.  Where  there  was  a  wVitten  contract  for 
a  lease  at  a  certain  rent,  and  the  tenant 
held  under  it,  but  afterwards  sought 
and  obtained  a  reduction  of  rent,  and 
being  unwilling  to  bind  himself  to  the 
rent  reserved  in  the  contract,  omitted 
to  execute  the  lease  for  several  years, 
while  the  landlord  was  willing  to  grant 
it,  he  cannot  afterwards,  when  the  land- 
lord serves  notice  to  quit,  fall  back  on 
the  contract,  which  by  his  acts  he  had 
repudiated,  and  enforce  the  execution  of 
the  lease.  Where  a  tenant  has  held 
lands  under  an  agreement  for  a  lease, 
and  the  landlord  considers  that  the 
tenant  has  abandoned  or  forfeited  his 
rights  under  the  contract,  the  practice 
in  1  reland  is  to  bring  an  ejectment,  and 
the  landlord  ought  not  to  commence 
dealings  with  the  under-tenants  in  occu- 
pation of  the  lands  until  he  has  re- 
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covered  at  law.    C.     Garreti  v.  Ses- 
borough  ISO 

3.  Where  A.,  the  *  heir-at-law,  and  the 
devisees  under  the  will  of  his  ancestor, 
daimed  the  reversion,  and  the  former 
served  notice  open  the  tenants  to  pay 
the  aecroing  rents  to  hitn,  and  the  de- 
visees recovered  by  distress  the  first  and 
second  gales  that  fell  due ;  one  of  the 
tenants,  before  the  third  gale  became 
dne»  filed  a  bill  of  interpleader ;  Held, 
that  he  was  entitled  to  do  so>  and  to  pay 
the  rent  into  Court,  although  the  heir- 
at  law  insisted  that  the  lease  under 
which  the  tenant  held  was  void  against 
him.     C.     Rickard  v.  Hyde  299 

4.  Bill  for  specific  performance  of  a  lease 
for  21  years,  and  for  an  account  It 
appeared  that  the  defendant  held  the 
lands  for  one  life ;  that  the  agreement 
was  executed  by  the  agent  of  the  de- 
fendant, and  possession  given  under  it, 
and  money  expended  in  improvements ; 
but  the  defendant  swore  that  her  agent 
had  no  authority  from  her  to  do  so. 
There  was  also  evidence  of  her  having 
subsequently  recognised  the  Agreement, 
and  promised  to  execute  a  lease  pursu- 
ant thereto.  Jt  appeared  that  a  civil 
bill  ejectment  was  served  upon  Uie  plain- 
tiff, and  another  upon  two  of  his  under- 
tenants. The  former  was  dismissed  but 
the  latter  being  undefended,  a  decree 
was  obtained  thereon,  under  which  he 
vas  was  turned  out  of  possession. 
In  about  three  years  afterwards  this 
bill  was  filed.  Pending  the  proceed- 
ings, the  c€9tu%  que  vie  in  the  defend- 
ant's    lease    died:    Ueldy    That     the 

«  plaintiff  was  entitled  to  an  account  of 
the  rents  and  profits  of  these  lands  which 
the  defendant  had  received,  or  which, 
without  wilful  default,  she  might  have 
received  from  the  day  of  the  execution 
of  the  civil  bill  decree,  up  to  the  day 
of  the  death  of  the  cettui  que  vie, — In 
this  case  the  Court  would  decree  a  spe- 
cific performance,  if  the  defendant's 
interest  had  not  expired. — Sembie.  £.  K. 
Callagkan  v.  Pepper  399 

Upon  an  applic.ition  for  a  receiver  un- 
der the  5  &  6  FF«  4,  c.  55,  over  pre- 
mises held  under  a  lease,  the  tenant's 
interest  in  which  had  been  evicted  by 
ejectment  for  non-payment  of  rent,  but 
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the  tSme  for  redemption  had  not-  ex- 
pired ;  the  Court  will  make  an  order  for 
a  receiver,  the  petitioner  undertaking 
to  pay  the  sum  due  to  the  landlord  for 
debt  and  costs,  and  will  not  put  tbc 
party  to  a  redemption  bill.  E.  E.  In 
re  ^xcutore  cf  Hill  v.  Kerr  410 

LIMITATIONS,  STATUTE  OF 

1.  In  a  foreclosure  suit  the  defiendanta 
(some  of  whom  were  roitfors)  by  their 
answer  relied  on  the  statute  of  limita- 
tions, as  disentitling  the  plaintiff  to 
more  than, six  years'  interest*  In  the 
prc^ess  of  the  cause  an  order  was  made 
on  consent,  in  pursuance  of  which  a 
payment  was  made  to  the  plaintiff  on 
account  of  his  demand;  Heidy  that 
although  such  paynumt  Would  have  de- 
feated the  bar  of  the  statute  set  up  by 
the  answeri  had  the  transactMn  taken 
place  between  adults,  yet  as  the  inter* 
ests  of  minors  were  concerned,  the 
paymekit  ought  to  be  eonsideiied  aa  made 
without  prejudiiee  to  the  Hghts,  md 
subject  to  tlie  equities  of  the  parties  in 
the  cause,  and  ought  not  therefore  to 
be  permitted  to  defeat  the  defence  re- 
lied upon  by  the  answer.  E.  £.  ThwaiUi 
V.  M'Donogh  97 

2.  It  is  now  finally  settled  that  in  a  will 
of  personalty,  a  trust  for  payment  of 
debts  cannot  save  them  from  the  opera- 
tioa  of  the  statute  of  limitationa.  Per 
Sir  M.  O'Lo0HLEK.  HowhU  v.  Lam- 
bert 262 

3.  A.  being  entitled  to  a  mortgage  on  eer* 
tain  lands  vested  in  a  trustee  f«r  him, 
agreed  that  a  subsequent  annuity  cre- 
ditor should  have  precedence  over  his 
debt,  and  jcMued  in  a  demise  of  the  lands 
to  a  trustee  for  the  annuitant ;  but  his 
trustee,  who  had  the  legal  estate,  did 
not  join  in  the  demise.  A  remuned  in 
possession  until  the  death  of  the  grantor 
of  the  annuity  ;  Held^  that  the  aaniiitaBt 
was  not  debarred  from  recovering  more 
than  six  years*  arrears,  but  that  be 
came  strictly  within  the  exception  in 
the  42d  section  of  the  3  &  4  W.  4k  c  2. 
C.     Drought  v.  Jtmes  303 

4.  Where  the  bill  prayed  an  account  on 
foot  of  two  bills  of  exchange  accepted 
by  A.,  deceased,  and  due  and  unpaid  at 
the  time  of  his  death ,  and  of  the  costs 
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and  expenses  Incorred  by  the  plttntiff  as 
administralor  of  A.  down  to  the  time 
when  the  grant  of  administrstion  was 
revoked;  and  that  the  amount  of  the 
bills  doe  to  the  plaintiff  as  a  creditor  of 
X^  and  of  the  plaintiff's  expenses  as 
administrator,  might  be  paid  ont  of  A/s 
personal  estate.  It  appeared  that  A. 
had  no  real  estate.  The  expenses,  &c^ 
consisted  nearly  altogether  of  the  plain- 
tiff's costs  in  a  can^e  instituted  by  him 
as  administrator  in  1838,  for  discovery 
of  assets,  which  after  issue  joined  and 
publication  passed,  was  frustrated  by 
the  present  defendants,  who  were  also 
defendants  in  that  cause,  and  who  being 
A.'s  next  of  kin,  and  in  possession  of 
bis  assets,  for  the  purpose  of  avoiding  a 
decree,  lodged  in  the  Prerogative  Court 
the  will  of  A.  which  they  had  previously 
suppressed,  and  procured  a  revocation 
of  the  grant  of  administration  to  the 
plaintiff  and  a  new  grant  to  themselves 
cum  testo  annexo.  They  now  pleaded 
the  statute  of  limitations  as  to  the  bills 
of  exchange,  and  demurred  generally 
to  so  much  of  the  biU  as  sought  an  ac- 
count, ko^  of  the  plaintiff 's  costs  and 
expenses  as  administrator;  Heldj  that 
the  plea  shonld  be  allowed,  as  the 
plaintiff  did  not  appear  to  have  been 
under  disability,  and  had  not  proceeded 
for  his  demand  within  six  years  after 
the  right  of  action  accrued,  fi.  How' 
Uit  V.Lambert  251 

5.  When  time  begins  to  run  in  the  debt- 
or's lifetime,  it  does  not,  upon  his  death, 
stop  until  a  personal  representative  is 
raised,  but  still  runs  on.     Ibid        263 

6.  Whether  it  is  necessary  to  rely  on  the 
statute  of  limitations  in  the  answer,  in 
order  to  entitle  a  party  to  set  it  up  in  the 
office,  qucere,  C.  Drought  v.  Jones  303 

7.  I  am  not  bound  to  give  to  a  section 
creating  a  flat  statutable  bar  (the  statute 
of  limitations),  a  stringent  construction 
which  does  not  necessarily  follow  from 
that  section.  Per  Lord  Plunkbt,  in  Ibid 

307 
a  Notwithstanding  the  3  &  4  ^.  4,  c. 
27,  s.  40,  the  revival  of  a  judgment  by 
scire /(Unas  within  twenty  years  is  suffi- 
cient to  enable  a  party  to  proceed,  at 
law  or  in  equity,  for  recovery  of  the 
earn  thereby  secured,  although  more 


than  twenty  years  have  elapsed  since  the 
rendition  of  the  original  judgment.  E.E. 
j^^an  v.  Cambie  328 

9.  Where  a  creditor's  suit  was  ^mn^eneed 
before  the  passing  of  the  3  &  4  W.^ 
c.  27,  Heldy  that  the  cUim  of  a  judg- 
ment creditor  who  subsequently  came 
in  and  proved  his  debt  in  due  course  un- 
der the  decree,  was  unaffected  by  the 
operation  of  that  statute. — Had  it  been 
necessary  to  make  a  special  application  to 
the  Court  for  liberty  to  prove  the  debt, 
grounded  upon  a  denial  of  the  creditor's 
knowledge  of  the  existence  of  the  suit,  it 
would  have  been  otherwise.  E.  E. 
O  Kelly  V.  Bodkin  361 

10.  Upon  the  true  construction  of  the  3  & 
4  W.  4,  c.  27,  s»  42,  more  than  six 
years'  interest  cannot  be  charged  upon 
land  in  respect  of  a  sura  uf  money  se- 
cured by  judgment..  Per  Foster,  B.. 
BwL 

11.  Where  a  defendant  seeks  to  have  the 
advantage  of  the  3  &  4  IV.  4,  c.  27,  s. 
42  (statute  of  limitations),  he  must  in 
general  rely  npon  it  in  his  pleading. — 
Semble.  But  where  a  third  party  (the 
mortgagee  of  the  person  who  created 
the  charge,  to  raise  which  the  bill  waa 
filed),  omitted  to  rely  npon  the  statute 
expressly,  bat  denied  the  existence  of 
the  debt  in  his  answer  in  such  terms  as 
was  considered  to  amount  substantially 
to  a  reliance  upon  the  statute,  the  Court 
would  not  deprive  him  of  the  benefit  of 
the  statute;  but  holding  that  the  question 
upon  the  bar  of  the  statute  was  for  the 
Court,  and  not  for  the  Officer,  the  plain- 
tiff, under  the  circumstances,  was  allowed 
to  make  out  any  case  he  was  able  before 
the  Officer,  to  bring  his  claim  within 
either  of  the  exceptionsin  the  act,  and  the 
Officer  was  directed  to  report  specially 
thereon.  E.  EL  Cummins  v.  Adams  393 

12.  In  all  cases  previous  to  the  recent  sta* 
tute,  if  the  defendant  meant  to  rely  up- 
on the  statute  of  limitations,  he  should 
do  so  in  his  pleading.  B.  E.     Ibid  395 

LUNACY. 

See  JoRiSDiCTioN,  1. 

MASTER  AND  REMEMBRANCER. 
1.  Their  Report. 

1.  Where  the  Remembrancer  signs  a  draft 
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report,  and  directs  it  to  be  eenred  on  the 
partiefly  nnless  objection*  lie  talcen  to  it 
in  four  running  days,  it  it  signed  as  a 
final  report;  but  no  objection  can  be 
taken  to  an  interiooutory  report,  and  tbe 
mode  of  questioning  it  is,  by  moving  to 
set  it  a8tde>  or  to  haTe  it  sent  back  to  be 
reviewed.  /VPBNNsrATUBR.  B.  Tkir- 
ryy.  Harrisan  61 

2.  The  duty  of  the  Officer  (Remembraneer) 
is  merely  itd  cotiqmiamdttmf  and  it  is  not 
his  province  to  adjust  nice  equities  be- 
tween the  parties  in  a  cause.  Per  Rich* 
ARDS,  B.  JbkL  Thwaitei  r.  M'Dammgh 

102 

3.  Where  objections  have  been  taken  in 
the  office  against  Remembrancer's  Re- 
port, it  is  irregular  to  set  down  the  cause 
to  be  heard  on  report  and  merits,  until 
the  report  is  confirmed,  unless  the  ob- 
jections to  the  draft  report  have  been 
allowed,  and  the  report  as  signed  va- 
ried accordingly.  E.  B.  Warrm  v. 
Power  107 

4.  Where  a  party  who  has  had  an  oppor- 
tunity of  excsfiting  to  the  Master's  re- 
port, presents  a  petition  of  re-hearing, 
praying  that  the  decree  may  be  re- 
versed, he  cannot  object  to  the  decree 
on  the  grounds  appearing  upon  the  re- 
port.    C.     Braumhw  v.  JSarl  ofMeath 

383 

11.  Reference  to* 

5.  Where  lands  were  applotted  with  tithe 
composition  for  two  parishes,  the  Court, 
upon  a  petition  presented  under  the  1  & 
2  F.  c.  109,  s.  16,  referred  it  to  the 
Remembrancer  to  inquire  and  report  in 
which  of  the  parishes  the  lands  were  si- 
tuated, and  whether  they  were  doubly 
charged  with  the  rent-charge,  and  if  so, 
for  which  of  said  parishes  they  had  been 
rightfully  charged  with  tithe  composi- 
tion.    R  E.    Armstrong  v.  Pepper  89 

6.  Where  a  suit  was  pending  to  compel 
tbe  execution  of  a  lease,  when  the  an- 
cestor, who  was  a  defendant  in  the  cause, 
died,  and  the  cause  was  revived  against 
his  heir-at-law,  a  minor,  the  Court  or- 
dered a  reference  to  the  Master,  to  in- 
quire and  report  whether  it  would  be  for 
the  benefit  of  tbe  infant,  that  the  suit 
should  be  defended  in  his  name,  or  that 
of  his  trustee ;  and  if  to  be  defended, 
what  were  the  funds  properly  applica- 


ble to  the  defence;  and  if  not  to  be  de- 
fended, on  what  terms  it  would  be  pro- 
per that  it  should  be  amicably  setsled. 
R.     Hare  v.  MounieaeAei  241 

7.  Where  upon  petition  of  the  paternal 
annt  of  the  minors,  it  appeared  that  their 
mother  was  dead,  and  that  their  ftUJier 
was  still  living,  but  was  a  man  of  irre- 
gular habits,  and  had  lately  intemiBr- 
married  with  his  servant,  and  ihafc  the 
minors  were  entitled  to  real  estate  in 
right  of  their  mother,  the  Court  referred 
it  to  the  Master  to  approve  of  a  pereon 
as  receiver  of  the  minor's  estate,  and  al- 
so to  inquire  and  report  as  to  proper 
mmntenanoe  to  be  allowed,  and  whether 
or  not  it  would  be  proper  to  appoint 
guardians  of  their  persons  and  fortunes. 
R.     Inre  Cormieke  264 

8.  Where  the  receiver  under  the  SheriflGi' 
act  applied  for  an  attachment  againet  a 
tenant  for  not  paying  rent,  and  it  ap- 
peared that  the  respondent  made  a  leaese 
of  the  premises  in  question  to  the  ieaaat, 
and  that  a  dedaratum  of  trust  was  enter- 
ed into,  contemporaneously  with  that, 
to  the  effect  that  the  tenant  held  in 
trust  for  A.,  who  it  appeared  had  an 
incumbrance  affecting  the  respondent's 
estate  prior  to  any  of  the  judgments 
which  formed  the  subject-matter  of  the 
petitioner's  claims ;  .the  Court  directed 
a  reference  to  the  Remembrancer  to  in- 
quire and  report  as  to  A.'s  righti.  E^ 
In  re  Monahan  v.  Kemam  408 

MESNE  RATES. 
See  Bill,  22. 

MONEY. 
See  Fund  ano  FtTKoa  in  Court. 

MORTGAGE. 
1.  Where  an  estate  powr  metre  ess  m 
g^ranted  in  mortgage^  and  norlgagor 
and  mortgagee  jointly  midce  a  leaae  of  a 
portion  of  the  BMrtgaged  premiaea,  re- 
serving rent  to  both  the  lessora,  and 
to  their  heirs  and  assigns ;  and  the  les- 
see covenants  for  the  payment  of  the 
rent  accordingly ;  on  the  death  of  the 
mortgagee  the  naortgagor  may  maintain 
an  action  of  covenant  for  non-pajruent 
of  the  rent,  which  accrues  dae  la  his 
owe  lifetime,  the  covenant  hehig  fmoad 
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the  mortgagor  a  coretmnt  in  groM ;  but 
sembkt  that  the  reol  which  accrues  dae 
aubtequendy  to  his  death  goes  to  the 
heir-at-law  of  the  mortgagee,  who  may 
^soe  upon  the  oorenant  notwithstanding 
the  mortgagor  having  snnrived  the  mort- 
gagee; for  the  Court  will  mould  such  a 
oovenant  so  as  to  make  the  rent  go,  on 
the  death  of  the  sorviror  of  the  lessors^ 
to  the  party  entitled  to  the  reversion. 
&  B.     TkwaUei  v.  H^Dcnough         97 

2.  A  payment  of  the  mortgage  money  be- 
fore the  day  limited  by  the  deed,  to  the 
general  agent  of  the  mortgagee,  bat 
without  the  mortgagee  having  aatho- 
rised  a  premature  repayment,  and  with- 
out his  privity,  is  not  a  good  discharge 
of  the  mortgage  debt.  C.  Burrouffh 
V.  Cransion  203 

S.  It  is  not  necessary,  nor  incident  to  the 
character  of  such  an  agent,  to  receive 
the  miMtgage  debt.    Ibid  206 

4w  The  bill  stated  a  mortgage  made  by  the 
defendant  in  consideration  of  £219,  and 
^  that  the  said  mortgage  contains  a  pro- 
^viso  Bar  redemptieii  in  favor  of  the 
^said  defendant,  faia  heirs,  executors, 
**  and  administrators,  upon  his  or  their 
**  «r  an^  time  paying  the  said  £219  with 
**  interest,  as  by  said  indenture  in  plain- 
*<tiflF*s  possession,  and  to  which  they 
*'  crave  leave  to  refer,  when  produced, 
**  will  appear;*'  and  prayed  an  account 
of  the  sum  due,  and  that  the  defendant 
might  be  foreclosed  of  all  equity  of  re- 
demption, and  for  a  sale ;  and  that  the 
defendant  might  be  ordered  to  bring  in 
the  title  deeds.  To  this  bill  a  general 
demurrer  was  allowed,  as  it  appeared 
by  the  bill  that  this  was  in  the  nature 
of  a  Welsh  mortgage ;  and  no  case  was 
shewn  entitling  the  plaintifia  to  have  a 
sale  independently  of  a  foreclosure ;  and 
it  did  not  appear  that  the  title  deeds 
were  sought  otherwise  than  for  the  pur- 
poses of  the  foreclosure  and  sale,  to 
neither  of  which  were  the  plaintifia  en- 
tided  by  their  bill.  R.  aConneU  v. 
Cummhfut  251 

5.  In  a  suit  to  foreclose  a  mortgage,  after 
the  death  of  the  mortgagee,  it  i^peared 
that  the  mortgagee  had  bequeathed  the 
mortgage  debt  in  diflfereut  portions,  to 
several  persons,  and  amongst  those 
£2000  had  been  bequeathed  to  A.  and 


B.,  and  the  survivor  of  them,  his  execu- 
tors, &c. ;  the  personal  representative  of 
the  survivor  had  been  made  a  defendant, 
and  £2000  was  reported  due  to  him : 
HeU  That  he  was  entitled  to  be  paid 
his  costs  according  to  the  priority  of 
his  demand,  notwithstanding  that  the 
genera]  rule  of  the  Court  in  foreclosure 
suits  was  to  allow  only  one  set  of  costs 
against  the  inheritance.  E.  £.  Cane 
V.  Brownrigg  and  others  41 3 

6.  In  the  Court  of  Equity  Exchequer,  a 
puisne  mortgagee  need  not,  in  a  bill  for 
foreclosure  and  sale,  offer  to  redeem  a 
prior  mortgage ;  the  puisne  mortgagee 
may  insist  on  the  sale,  and  the  prior 
mortgagee  cannot  resist  it,  but  the  prior 
mortgagee  must  be  paid  his  debt  and 
costs  of  suit  first :  if,  however,  there  be 
a  judgment  or  other  incumbrance  prior 
to  the  first  mortgage,  such  prior  incum- 
brance moat  be  p«d  out  of  the  purchase- 
money,  and  that  in  priority  even  to  the 
prior  mortgagee:  and  this  rule  holds 
g^d,  even  though  such  judgment  or 
other  prior  incumbrance  happens  to  be 
vested  in  the  puisne  mortgagee  who  files 
the  bill  for  a  foreclosnre  and  sale.  In 
the  Court  of  Chancery,  the  pmsne 
mortgagee  mnst  by  his  bill  offer  to  re- 
deem the  mortgage*  £.  E  Perrott  v. 
aHalhran  428 

MOTION. 

I.  CreneraUy* 

1.  By  the  practice  of  this  Court,  a  supple- 
mental  affidavit  cannot  be  used  upon  a 
motion  to  make  a  conditional  order  ab- 
solute. E.  £.  SmOhwick  v  Bradshaw  94 

2.  A  motion  for  an  order  upon  a  receiver 
to  pay  over  a  certain  sum  in  his  hands, 
is  not  strictly  a  money  motion ;  there- 
fore, where  such  a  motion  was  moved 
when  the  Court  were  in  money  motioniji, 
in  the  absence  of  counsel  who  had  a 
brief  to  oppose  it,  the  motion  was  re- 
iHsard.     E.  E.     Anonymous  417 

II.  Notice  of. 

3.  When  a  notice  of  a  motion  is  person- 
ally served  on  a  party  oot  of  Court,  it 
should  be  of«A  motion  to  be  made  on  a 
particular*  day,  and  not  on  "  the  first 
opportunity."     R.     Creed  v.  Creed   32 

4.  Notice  of  motion  for  liberty  to  execute 
a  sequestration  upon  a  decree  is  neces- 
sary, where  it  is  sought  to  execute  it 
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airainst  landii.    B.  E.     Welih  ▼.  WeUh 
^  S60 

5.  A  motion  to  renew  an  order  in  •  caase 
mast  be  upon  notice,  fi.  E.  Braum  ▼. 
Lynch  ^  ^11 

6.  A  notice  of  motion  to  hare  a  reeeirer*8 
account  sent  back  to  be  reviewed,  mast 
specify  the  items  objected  to :  it  is  not 
sufficient  to  refer  fur  them  to  the  affida- 
vit osed  upon  the  motion.  A  motion  to 
vacate  the  recognizance,  at  the  same  time 
that  the  receiver  applies  to  be  dis- 
charged, is  premature.  B.  E.  UAtcy 
V.  Sherry  4?l  1 

7.  A  motion  on  behalf  of  sequestrators,  to 
lodge  money,  must  be  upon  notice.  E.E 
Byrne  v.  Langmore  411 

8.  A  notice  of  a  money  motion  moveable 
the  last  of  the  eight  equity  days  is  too 
late ;  it  must  be  served  in  time  to  he 
moved  the  last  day  but  one«  E.  E. 
aFerrall  v.  Madden  4 1 6 

9.  A  notice  of  a  money  motion  moveable 
the  last  of  the  eight  equity  days,  is  too 
late ;  it  mast  be  served  ia  time  to  be 
moved  the  last  day  but  one ;  and  the 
consent  of  all  the  parties  interested  in 
the  funds  will  not  vary  the  rale.  E.  B. 
Anonymous  417 

10.  Upon  an  application  for  liberty  to  is- 
sue a  sequestration  for  the  costs  of  dis- 
missing a  bill,  if  the  party  be  going 
against  personal  property,  notice  of  the 
motion  need  not  be  given: — Secus, 
where  the  party  is  going  against  real 
property.  B.  B.     O'Brien  v.  Foiey  418 

1 1.  Where  it  appears  by  the  bill  that  the 
plaintiffs  are  resident  out  of  the  juris- 
diction, the  defendant's  motion,  that 
proceedings  may  be  stayed  until  the 
plaintiffs  give  security  for  costs,  is  a 
motion  of  course.  R.  Yarborough  v.  Bro" 
zier.  463 

NOTICE. 
In  a  foreclosure  suit  B.  F.  claimed  under 
a  mortgage  of  the  equity  of  redemp- 
tion, executed  by  the  defendants  in  Feb* 
ruary  1839,  and  duly  registered  on  the 
7ih  of  that  month.  The  mortgage  was 
obtained  for  the  porpoae  of  secoring 
a  debt  dae  to  B.  F.  from  the  mortga- 
gors, and  which  had  been  previously 
secured  in  1825  by  the  bond  of  D.  who 
then  held  the  mortgaged  premises  in 
trust  for  the  mortgagors.      Upon  the 


death  of  D.  the  premises  (whidi  were 
chattel)  were  assigned  to  the  ceslvt  gut 
trusts  by  his  personal  representatires. 
The  priority  of  B.  F.  nnder  her  mort- 
gage was  disputed  by  certain  simple 
contract  creditors  of  the  mortgagors, 
who  having  brought  actions  at  law,  had 
agreed  that  the  proceedings  in  soch 
actions  should  cease  upon  the  terms 
contained  in  a  consent,  bearing  date  the 
19th  January  18S9,and  which  wasmside 
a  rule  of  Court  on  the  2d  of  February 
following — namely,  that  they  shoald  be 
paid  their  respective  demands,  wben 
proved,  together  with  costs,  oat  of  the 
produce  to  be  realised  by  a  sale  of  the 
mortgaged  premises  after  payment  of 
prior  iucambranees.  It  appeared  that 
the  attorney  acting  for  B.  F.  in  proca- 
ring  the  execution  of  the  mortgage  to 
her,  not  only  knew  of  the  righta  and 
had  notice  of  the  proceedings  of  the 
other  creditors,  hot  was  io  fiict  an  active 
agent  for  thedefendants(themortgagors), 
in  eflFiBetoating  the  anrangement  where- 
by the  other  creditors  had  been  induced 
to  rdinquiah  their  proceedings  at  law, 
upon  the  terms  contained  io  dieoonaent. 
Hddt  that  such  notice  to  B.  Fs  attorney 
was  sufficient  to  prevent  her  (although 
unaffected  by  penonai  notice)  from 
gaining  a  priority  by  force  of  the  re- 
gistry of  her  mortgage  deed  over  the 
other  creditors  who  had  acquired  a 
prior  equitable  lien  on  the  land  by  virtue 
of  the  consent.  Held  aisOf  under  the 
circumstances,  that  B«  F.  had  no  equi- 
table right  or  claim  (as  against  the  con- 
sent-creditors) to  the  mortgaged  pre- 
mises in  respect  of  their  having  been  the 
assets  of  D.,  the  obligor  in  the  bond  of 
182.5.  Semblet  that  under  no  circum- 
stances, would  B.  F.  have  had  such  an 
equity,  as  it  was  competent  for  the  re- 
presentatives of  D.  upon  his  death  to 
assign  over  to  ossfus  que  imsti  the  trust 
premises,  without  their  being  in  the  first 
instance  subject  to  the  debt  due  to  B.  F. 
—Notice  to  an  attorney  or  agent  is  not 
to  be  considered  as  implied  or  constroo. 
tire  notice  merely,  which  is  properiy 
referable  to  something  that  a  party  or 
his  agent  ought,  if  reasonable  diligenoe 
had  been  uMd  on  his  behalf,  to  huTo 
acquired  a  knowledge  of,   but  which 
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possibly  neither  be  nor  bis  9gent  erer 
did  Imow  or  aoqnire  any  knowledge  of. 
-—The  general  proposition  that  notice 
to  an  agent  so  as  to  a£Pect  his  principal, 
mnst  be  in  the  same  transaction,  ad- 
mits of  certain  qualifications.  E.  E, 
Executors  of  Lenehan  v.  M'Cahe     S42 

NOTICE  OF  MOTION. 
See  Motion  II. 

ORDER. 

1.  Supplemental  affi  davits  cannot  be  used 
upon  motion  to  make  a  conditional  order 
absolnte.  E.  E.  SmUhtoiek  v.  Brad- 
thaw  94 

2.  An  order  made  in  a  lunatic  matter  may 
be  carried  into  effect  though  the  lunatic 
dies  after  the  order  pronounced.  After 
the  death  of  the  lunatic,  being  tenant 
for  life,  an  order  made  in  his  lifetime, 
affecting  the  rights  of  the  remainder-man 
who  has  entered  since  the  death  of  the 
lunatic,  cannot  be  enforced  ;  therefore, 
when  the  tenant  for  life,  having  a  leas- 
ing power,  makes  an  agreement  for  a 
lease,  and  afterwards  become  lunatic; 
by  an  order  in  the  lunacy  matter,  the 
contract  for  a  lease  ordered  to  be  exe- 
cuted; lunatic  then  dies;  petition  in 
the  lunacy  praying  to  carry  order  into 
effect,  refused ;  the  Court's  jurisdiction 
being  at  an  end.  E.EL  Inre Kingston  169 

3.  The  general  order  of  the  Court  direct- 
ing the  receiver  to  pay  the  tithe  rent- 
charge,  amounts  to  an  order  to  pay  in 
each  particular  case.  E.  E.  Brown  v. 
Broum  409 

4.  A  motion  to  renew  an  order  in  a  cause 
must  be  upon  notice.  E.  E.  Browne 
▼.  L^neh  411 

5.  A  conditional  order  for  a  receiver  will 
be  discharged,  if  there  be  no  verifying 
affidavit  by  the  attorney  as  to  the  service 
iii  the  conditional  order.  E.  E.  In  re 
Keogh  v.  Eeogh  412 

PARENT  AND  CHILD. 
See  Powers. 

PAYING  MONEY  INTO  COURT. 
Set  Bill,  10. 

Jurisdiction,  ((• 

PETITION. 
S^e  Cause,  sbttimo  down  and  HBARDra. 


PLAINTIFF. 
See  Arrest,  1,  2. 

PLEADING. 
See  Answer. 
Bill. 

I.  Bm. 

1.  To  an  amended  bill  (filed  afber  answer) 
stating  certain  matters,  some  of  which 
appeared  prior,  and  others  subsequent 
to  the  filing  of  the  original  bill,  but  not 
re-stating  the  plaintiff  *s  whole  case  as 
he  intended  it  to  appear  on  the  record, 
the  defendant  demurred,  specially  upon 
the  grounds  that  it  was  in  violation  of 
the  51st  and  52d  General  Order,  and 
the  demurrer  was  allowed.  R.  Mount' 
norris  v  Fetherston  221 

2.  It  is  irregular  to  introduce  in  a  supple* 
mental  bUl  filed  after  issue  joined,  and 
before  hearing,  charges  contained  in  the 
original  bill ;  demurrer  on  that  ground 
allowed.     R.    RiehArde  w.  Page      223 

3.  The  bill  stated  a  mortgage  made  by  the 
defendant  in  consideration  of  £219,  and 
"  that  the  said  mortgage  contains  a  pro- 
**  vise  for  redemption,  in  favor  of  the 
*'said  defendant,  his  heirs,  executors, 
'<  and  administrators,  upon  his  or  their 
**  at  any  time  paying  off  the  said  £219 
*'  with  interest,  as  by  said  indenture  in 
^*  plaintiffs'  possession,  and  to  which 
« they  crave  leave  to  jefer,  when  pro- 
*^  duced,  will  appear ;"  and  prayed  an 
account  of  the  sum  due,  and  that  the 
defendant  might  be  foreclosed  of  all 
equity  of  redemption,  and  for  a  sale ; 
and  that  the  defendant  might  be  ordered 
to  bring  in  the  title  deeds.  To  this  bill 
a  general  demurrer  was  allowed,  as  it 
appeared  by  the  bill  that  this  was  in  the 
nature  of  a  Welsh  mortgage ;  an«l  no 
case  was  shewn  entitling  the  plaintiffs 
to  have  a  sale  independently  of  a  fore- 
closure ;  and  it  did  not  appear  that  the 
title  deeds  were  sought  otherwise  than 
for  the  purposes  of  the  foreclosure  and 
sale,  to  neither  of  which  were  the  plain- 
tifls  entitled  by  their  bill.  R.  O'Conndl 
T.  Cummins  251 

4.  Where  the  bill  contained  a  charge, 
<'  That  A.,  the  surviving  executor  of  B. 
'^  was  long  since  dead  intestate,  although 
'<  plaintiff  has  made  inquiry,  he  cannot 
**  now  set  forth  the  name  of  the  person 


so 
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**  who^  plaintiiF  is  informed,  admtnister- 
**  ed  to  the  said  B.  with  his  will  annexed, 
'<  since  the  death  of  said  executors ;  and 
''plaintiff  has  applied  to  the  sereral 
*' confederates  herein  named  for  dis- 
"  covery  of  the  name  of  sach  adminis- 
**  trator,  but  which,  although  well  known 
<'to  them,  they  refuse  to  discover."-* 
Demarrer,  because  B.*s  personal  repre- 
sentative (who  was  confessedly  a  neces- 
sary party)  was  not  made  a  party  to  the 
bill,  overruled,  a  suifficient  excuse  fbr  not 
making  him  a  party  being  suggested  by 
the  bill.    B.  fi.    Byan  v.  CkipMe  328 

5.  If  the  frame  and  prayer  of  a  bill  be 
essentially  that  of  a  creditor's  bill,  the 
omission  of  the  usual  introductory  state- 
ment, that  it  was  filed  on  behalf  of  the 
plaintiff  and  the  other  creditors  who 
should  come  in  and  contribute,  &c.,  is 
immaterial,  such  averment  being  matter 
of  form  merely.  £.  E.  O'Keify  v. 
Bodkin  361 

6.  In  the  Court  of  Equity  Exchequer,  a 
pmsne  mortgagee  need  not,  in  a  bill  for 
foreclosure  and  sale,  offer  to  redeem  a 
prior  mortgage,thept<t>ftemortgageeraay 
insist  on  the  sale,  and  the  prior  mortgagee 
cannot  resist  it,  but  the  prior  mortgagee 
must  be  paid  his  debt  and  costs  of  suit 
first.  If,  however,  there  l>e  a  judgment 
or  other  incumbrance  prior  to  the  first 
mortgage,  such  prior  incumbrance  must 
be  paid  out  of  the  purchase-money,  and 
that  in  priority  even  to  the  prior  mort- 
gagee ;  and  this  rule  holds  good,  even 
though  such  judgment  or  other  prior 
incumbrance  happens  to  be  vested  in 
the  pttiine  mortgagee  who  files  the  bill 
for  a  foreclosure  and  sale.  In  the  Court 
of  Chancery,  the  puisne  mortgagee 
must  by  his  bill  offer  to  redeem  the  prior 
mortgage.  E.  B.  Perrott  v.  G'Halloran 

428 
IT.  Anstoer. 

7.  An  answer  setting  forth  in  hoc  verba 
documents,  which  are  not  set  forth  in 
compliance  with  any  requisition  in  the 
bill,  nor  shewn  by  the  answer  to  be  ma- 
terial to  the  defendant's  case,  is  prolix, 
even  though  the  bill  pray  for  an  injunc- 
tion, and  the  documents  may  be  in 
point  of  fact  material  to  the  defendant's 
case.  When  a  bill  praying  for  an  in- 
junction required  the  defendant  to  set 
forth  in  a  schedule  to  his  answer  a  full, 


true,  and  particular  aoeonnt  of  ali  and 
singular  the  goods  and  chattels,  kc^  and 
property  of  every  nature  of  which  A.  B. 
died  possessed  of,  fto^  their  natare, 
amount,  particulars,  items,  and  descrip- 
tions thereof,  whether  in  monies,  &C., 
and  specifying  item  by  item  of  wliat^e 
same  consisted,  &c^  and  the  quantity, 
quality,  and  value  thereof.  See, ;  ffeid, 
that  a  very  long  schedule  to  the  answer, 
setting  forth  with  the  utmost  minute- 
ness the  particulars  and  amount  of  pro- 
perty, was  not  prolix—  this  mode  of  an- 
swering having  l>een  induced  by  the 
minute  and  searching  nature  of  the  inter- 
rogatory. E.  EL     Bony  v.  Harrison  60 

8.  Whether  it  is  necessary  to  rely  on  the 
statute  of  limitations  in  the  anewer,  in 
order  to  entitle  a  party  to  set  it  ap  in 
the  office^  qtuere.  ELE.  Drongki  r. 
Jones  303 

9.  Where  a  defendant  seeks  Co  have  the 
advantage  of  the  3  &(  4  IF.  4.  c.  27,  e. 
42  (statute  of  limitations^  ke  must 
in  general  rely  upon  it  in  his  pleading. 
Sembie. — ^But  where  a  third  party  (the 
mortgagee  of  the  person  who  oreated 
the  charge,  to  raise  which  the  bill  was 
filed),  omitted  to  rely  upon  the  statute 
expressly,  but  denied  the  existence  of 
the  debt  in  his  answer  in  snob  terms  as 
was  considered  to  amount  substantially 
to  a  reliance  upon  the  statute,  the  Coart 
would  not  deprive  hin  of  the  benefit 
of  the  statute;  but  holding  that  the 
question,  upon  tlie  bar  of  the  statute,  was 
for  the  Court,  and  not  for  the  Officer, 
the  plaintiff,  under  the  circunfittanees, 
was  allowed  to  make  out  any  eaM  lie 
was  able  before  the  Officer,  to  bring  his 
claim  within  either  of  the  exertions  in 
the  act,  and  the  Officer  was  directed 
to  report  specially  thereon.  £•  B.  Cum- 
mins V.  Adams  393  * 

10.  In  all  cases  previous  to  the  recent  sta^ 
tute,  if  the  defendant  meant  to  rely 
upon  the  statute  of  limitations,  he  should 
do  so  in  his  pleading.     Ibid.  395 

III.  Parties. 
See  antef  Pleading,  I,  4^ 

11.  In  a  suit  for  the  arrears  of  tithe  com- 
position in  the  name  of  the  sequestrator 
of  a  parish,  there  is  no  substantial  reason 
why  the  Bishop  of  the  diocese  should 
be  made  a  party.  E.  &  JB^^on  v.  Bo* 
herty  68 
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12.  If  the  mortgagee  of  lands*  iobject  to  an 
annuity,  file  a  bill  of  foreclosure,  and 
makes  the  annuitant  a  party,  the  bill  will 
be  dismissed  with  costs  as  to  the  annu- 
itant, for  he  is  an  unnecessary  party. 
C.     Paynet  ▼.  Creagh  190 

POWERS, 
Where  a  power  is  given  to  appoint  a  fund 
among  the  children  as  the  parent  shall 
direct,  and  one  of  the  children  is  ad- 
vanced by  the  parent  out  of  his  own 
funds,  a  portion  equivalent  to  the  share 
which  such  child  would  have  taken  in 
the  settled  fund  if  no  appointment  had 
been  made,  the  effect  of  it  is  to  increase 
the  shares  of  the  other  children,  and  not 
to  make  the  advanced  child's  share  part 
of  the  parent's  assets.  C.  Brotonlow 
y.  Earl  af  Meath  383 

PRINCIPAL  AND  AGENT. 

See  NoTiCB. 

1.  The  affidavit  of  an  agent  will  not  be 
admitted  to  verify  a  petition  under  the 
sheriffs'  act,  unless  a  strong  case  be 
made  for  dispensing  with  the  oath  of 
the  principal.  C'  Sligo  v.  GMaUey  169 

2.  A  payment  of  the  mortgage  money  be- 
fore the  day  limited  by  the  deed  to  the 
general  agent  of  the  mortgagee,  but 
without  the  mortgagee  having  authorised 
premature  repayment,  and  without  his 
privity,  is  not  a  good  discharge  of  the 
mortgage  debt.  0.  Burrough  v.  Cran^ 
sum  203 

3.  It  is  not  necessary,  nor  incident  to 
the  character  of  such  an  agent,  to  re- 
ceive the  mortgage  debt.  Ibid.  206 

4.  The  authority  of  an  agent  to  contract 
for  a  lease  of  lands  need  not  be  in  wri- 
ting.— A  proposal  in  writing  for  a  lease 
to  an  agent,  who  has  not  power  to  enter 
into  a  contract  for  such  lease,  may  be 
acknowledged  by  parol  by  the  principal, 
so  as  to  be  binding  on  the  principal. 
Semble.      E.  E.     CaUagkan  v.  Pepper 

399 
PRINCIPAL  AND  SURETY. 
1.  A  creditor  having  the  security,  by  bond, 
of  a  third  person  for  the  due  accounting 
of  an  agent,  settled  accounts  with  that 
agent,  and  takes  from  him  a  bond  for 
the  balance  found  to  be  due,  and  bills 
at  diflPerent  dates  for  the  amount  of  the 
bond  and  the  interest  therepn,  until  the 


last  of  the  bills  should  fitdl  due ;  and  at 
the  same  time  stipulates  that  he  is  at 
liberty  at  any  moment  to  proceed  on  the 
original  security;  Held^  that  this  was 
not  a  discharge  of  the  surety.  C.  Und- 
sagy.  Dotones  307 

2.  The  usual  way  of  potting  the  question 
as  to  the  discharge  of  a  surety,  namely 
whether  time  has  been  given,  is  a  foolish 
way  of  putting  it ;  and  the  Courts  are 
obliged  to  admit  that,  when  they  rest 
their  decisions  upon  the  point,  that  there 
has  or  has  not  been  a  binding  contract 
to  give  time.  The  real  question  is, 
whether  by  the  dealings  between  the 
creditor  and  principal  debtor,  the  former 
has  changed  the  situation  of  the  surety 
to  such  an  extent  as  to  injure  his  chance 
of  recovering  the  amount  of  the  debt 
from  the  principal,  by  proceeding  in  the 
name  of  the  creditor,  in  case  he  were 
to  pajr  that  amount  himself  to  the  cre« 
creditor.     Per  Lord  Plunket,  in  Ihid, 

312 
PRIORITY. 
See  Costs. 

Funds  and  Fund  in  Court. 
Judgment,  2. 

1.  In  a  foreclose  suit  B.  F.  claimed  under 
a  mortgage  of  the  equity  of  redemption, 
executed  by  the  defendants  in  February 
1839,  and  duly  registered  on  7th  of  that 
month.  The  mortgage  was  obtained 
for  the  purpose  of  securing  a  debt  due 
to  B.  F.  from  the  mortgagors,  and  which 
had  been  previously  secured  in  1825  by 
the  bond  of  D.  who  then  held  the  mort- 
gaged premises  in  trust  for  the  mortga- 
gors. Upon  the  death  of  D.  the  pre- 
mises (which  were  chattel)  were  assign- 
ed to  the  cestui  que  trusts  by  his  per- 
sonal representatives.  The  priority  of 
B.  F.  under  her  mortgage  was  disputed 
by  certain  simple  contract  creditors  of 
the  mortgagors,  who  having  brought 
actions  at  law,  had  agreed  that  the  pro- 
ceedings in  such  actions  should  cease 
upon  the  terms  contained  in  a  consent, 
bearing  date  the  i9th  of  January  1839, 
and  which  was  made  a  rule  of  Court  on 
the  2d  of  February  following — namely, 
that  they  should  be  paid  their  respective 
demands,  when  proved,  together  with 
the  costs,  out  of  the  produce  to  be  rea- 
lised by  a  sale  of  the  mortgaged  premi- 
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SOS  after  payment  of  prior  incmnbnuioes. 
It  appeared  that  the  attorney  acUng  for 
B.  F.  in  procaring  the  execation  of  the 
mortgage  to  her,  not  only  knew  of  the 
rights  and  had  notice  of  the  proceedings 
of  the  other  creditors,  hot  was  in  fact 
an  active  agent  for  the  defendants  (the 
mortgagors),  in  e£Pectnating  the  arrange- 
ment whereby  the  other  creditors  IumI 
been  induced  to  relinquish  their  pro- 
ceedings at  law  upon  the  terms  contained 
in  the  consent ;  Held^  that  such  notice 
to  B.  F/s  attorney  was   sufficient  to 
prevent  her  (although   unaffected   by 
personal  notice)  from  gaining  a  priority 
by  force  of  the  registry  of  her  mort- 
gage deed  over  the  other  creditors  who 
had  acquired  a  prior  equitable  lien  on 
the  land  by  virtue  of  the  consent ;  Held 
also,  under  the  circumstance,  that  B.  F. 
had  no   equitable  right  or  claim  (as 
against  the  consent  creditors J^  to  the 
mortgaged  premises  in  respect  of  their 
having  been  the  assets  of  D.,  the  obligor 
in  the  bond  of  1825.  Semble^  that  under 
no  circumstances,  would  B.  F.  have  had 
such  an  equity ;  as  it  was  competent  for 
the  representatives  of  D.  upon  his  death 
to  assign  over  to  the  cestui  que  trusts  the 
trust  premises,  without  their  being  in 
the  first  instance  subject  to  the  debt  due 
to  B.  F. — Notice  to  an  attorney  or  affent 
is  not  to  be  considered  as  implied  or 
constructive  notice    merely,   which   is 
properly  referable  to  something  that  a 
party  or  his  agent  ought,  if  reasonable 
diligence  bad  been  used  on  his  behalf, 
to  have  acquired  a  knowledge  of,  but 

'  which  possibly  neither  he  nor  his  agent 
ever  did  know  or  acquire  any  know- 
ledge of. — The  general  proposition  that 
notice  to  an  agent  so  as  to  affect  his  prin- 
cipal, must  be  in  the  same  transaction, 
admits  of  certain  qualifications.  E.  E. 
Executors  ofLenekan  v.  M^Cabe      342 

2.  Semble,  in  the  case  of  petitioners  under 
the  5  &  6  fF.  4>,  c.  55,  the  relative 
priority  of  several  judgment  creditors 
is  to  be  ascertained  by  the  date  of  the 
absolute  order  for  the  appointment  or 
oktension  of  the  receiver,  obtained  by 
tliem  respectively.  Sffon  v.  MMoUastd 

454 
See  Muriagh  v  Titdatt,  41  and  Baker  v. 
PdUgrue  144 


PBIVILB6E  FROM  ARRE8T. 
See  Arrsst. 

RECEIVER. 

See  Consent, 
I.  Appointment  and  Discharge  generaUy. 

1.  When  upon  a  decree  prD  confesso,  in  a 
foreclosure  suit,  the  plaintiff*  moves  for 
a  receiver,  he  must  shew  by  afl^avit 
the  sum  due  for  principal,  interest  and 
costs,  after  all  just  allowanc^es,  and  that 
defendant  is  in  possession;  the  state- 
ment in  the  bill  as  to  the  sum  due,  is 
not  enough.     R.     Rogers  v.  Newton  40 

2.  Where  it  appeared  that  the  receiver 
had  passed  his  final  account  in  1829, 
when  there  was  a  small  sum  due  to  him; 
that  the  purchaser  under  the  decree  in 
the  cause  Was  put  into  possession  the 
same  year;  and  that  the  receiver  had 
not  received  any  of  the  rents  since  his 
last  account ;  the  Court  granted  an  or- 
der to  vacate  the  receiver's  recognisance 
although  the  receiver  had  not  been  for- 
mally discharged. — ^The  injunction  to 
put  the  purehaser  into  possession, 
amounts  to  a  discharge  of  the  receiver. 
Ei.  E.    Anonymous  416 

3.  Where  the  deed  reserving  a  fee-farm 
rent  out  of  certain  lands  thereby  con- 
veyed in  fee  was  of  ancient  date,  and 
the  rent  after  various  mesne  assignments 
was  vested  in  the  plaintiff  as  assignee, 
and  was  in  arrear ;  and  the  estate  con- 
veyed by  the  deed,  after  various  mesne 
assignments,  was  vested  in  tlie  defend- 
ant as  assignee: — upon  a  bill  by  the 
assignee  of  the  rent,  praying  a  receiver, 
&c.,  and  the  defendant's  answer  admit- 
ting the  plaintiff's  title,  but  insisting 
that  his  remedy  was  at  law,  the  Court 
granted  a  receiver  over  the  premises 
conveyed  by  the  deed,  to  pay  the  arreare 
and  future  accruing  gales  of  the  rent,  « 
although  the  deed  contained  clauses  of 
distress  and  re-entry  in  case  of  non- 
payment,    R.     Steceily  v.  Murphy  448 

II.  Under  5  3^6  H^.  4,  c  55. 

4.  The  Court  will  extend  a  receiv^er  on  a 
judgment,  under  the  5  &  6  FF.  4,  c  55, 
over  a  trust  term,  unless  it  appear  that  the 
trustees  are  in  possession ;  k  is  no  cause 
against  extending  a  reoeivo*,  that  the 
judgmentis  only  a  collateral  seenrity,  and 
thai  the  petitioner  has  filed  a  cbai^  in  a 
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Chancery  salt  on  foot  of  the  same  de- 
mand. E.B.  WkUer.  Blake  111 
5  Upon  petition  mider  the  judgment  act, 
8  receiver  being  appointed,  the  Court 
on  motion  will  entertain  and  decide  a 
serious  question  of  estate^  yis.,  whether 
a  respondent  under  a  limitation  in  mar- 
riage articles,  had  an  estate  for  life  or 
an  estate  tail  ?  R.  Brennan  f.  Fitz- 
moMirice  113 

6.  The  affidavit  of  an  agent  will  not  be 
admitted  to  verify  a  petition  under  the 
Sheriffii'  act,  unless  a  strong  case  be 
made  for  dispensing  with  the  oath  of 
of  the  principal.  C.  Lord  Sligo  ▼. 
OMaUey  169 

7.  Upon  an  application  for  a  receiver  un- 
der the  5  &  6  ^.  4,  c  55,  over  premises 
held  under  a  lease,  the  tenant's  interest 
in  which  had  been  evicted  by  ejectment 
for  non-payment  of  rent,  but  the  time  for 
redemption  had  not  expired ;  the  Court 
will  make  an  order  for  a  receiver,  the 
petitioner  undertaking  to  pay  the  sum 
due  to  the  landlord  for  debt  and  costs, 
and  will  not  put  the  party  to  a  redemp- 
tion bilL  E.  E.  In  re  Executors  of  Hill 
V.Kerr  410 

8.  A  receiver  under  the  Sheriffs'  act  will 
be  directed  to  pay  a  sum  of  money  in 
his  hands  to  the  petitioner,  although  he 
has  not  accounted,  where  it  appears  that 
the  petitioner  was  the  only  creditor  in 
Court.   In  re 412 

9«  A  conditional  order  for  a  receiver  will 
be  discharged,  if  there  be  no  verifying 
affidavit  by  the  attorney  as  to  the  service 
of  the  conditional  order.  E.  £.  In  re 
Keogh  v.  Keogh  412 

10.  On  petition  of  a  judgment  creditor 
under  the  Ist  section  of  5  &  6  IF.  4, 
c  55,  this  Court  wiH  appoint  a  receiver 
over  a  term  for  years.  SembUy  in  such 
case  the  rdative  priority  of  several  judg- 
ment creditors  is  to  be  ascertained  by 
the  date  of  the  absolute  order  for  the 
appointment  or  extension  of  the  receiver 
obtained  by  them  respectively.  Egan 
V.  MuihoUand  454 

III.  Bighiiy  Dutiee  and  LiabUUies, 

11.  A  ceceiver  appointed  under  the  1  &  2 
V.  c.  109,  s.  30,  to  pay  tho  tithe  rent- 
charge,  is  bound  to  apply  the  sums  re- 
oeived  in  the  first  instance,  in  discharge 
of  the  reat-charge  and  cosls,  and  has 


nothing  to  do  with  the  the  payment  of 
the  head-rent  to  which  the  land  may  be 
liable.     R.     Saunder/on  v.  Stoney  153 

12.  A  receiver  should  not  move  that  his 
balance  may  be  invested,  as  such  is  not 
properly  his  motion.  As  the  petitioner 
under  the  new  rule  (the  1 1th  General 
Order,  February  1839)  may  have  had 
his  balance  invested,  as  of  course,  with- 
out applying  to  the  Court,  the  costs 
of  the  motion  will  not  be  allowed,  unless 
the  applicant  shews  salisfkctorily,  why 
he  had  not  the  money  invested  under 
the  rule.     R.     Cooper  v.  Cooper      155 

13.  A  consent,  the  object  of  which  is  the 
allowance  of  a  sum  of  money  paid  by 
a  receiver  on  account  of  costs,^will^not 
be  made  a  rule  of  Court,  unless  signed 
by  the  the  parties  themselves  as  well  as 
by  their  attornies.  £.  E.  In  re  Cole- 
man V.  Mason  322 

14.  The  Court  will  not  vacate  a^receiver  s 
recognizance  at  the  same  time  he  is 
discharged,  even  upon  the  consent  of  all 
the  parties  in  the  cause.  £1.  E.  In  re 
Fitzgerald  v.  Hill  398 

15*  Where  the  Remembrancer  has  allo- 
cated a  certain  sum  to  be  paid  by  a  re- 
ceiver as  the  tithe  rent-charge  due  out 
of  the  lands  over  which  he  has  been 
appointed ;  and  his  certi6cate  has  been 
served  upon  the  receiver,  and  a  personal 
demand  made  for  the  amount  of  such 
rent-chaise,  upon  non-payment  of  same 
the  party  entitled  will  obtain  an  attach- 
ment against  the  receiver.  E.E.  Broum 
V.  Brown  409 

REDEMPTION. 
See  Mortgage,  5. 

RELEASE. 

See  Aknuitv,  3. 

RENT. 

See  Mortgage,  1. 

REPLEVIN. 
See  Attacbmbnt,  3. 

SALES  JUDICIAL, 
^ee  Tenants  under  the  Court. 
1.  An  agreement  to  procure  a  sale  of  lands 
in  the  Master's  office  to  a  particular  per- 
son, at  a  certain  price,  is  a  fraud  on  the 
Court,  (])n  the  public,  and  on  the  credi- 
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tor.  The  Court  itself,  for  the  tnke  of 
the  public,  is  bound  to  take  notice  of 
snch  an  agreement,  although  the  de- 
fendant falsely  denies  the  existence  of 
U,  and  sets  up  a  fictitious  case  on  his 
answer.  C.  Hamilton  r.  BaU  194,  195 
II.  Purchaser's  Rights, 

2.  In  sales  under  a  decree,  as  in  private 
sales,  the  plaintiff  or  vendor  is  not 
bound  to  furnish  to  the  purchaser  a  fee 
for  counsel,  with  the  abstract  of  title, 
unless  by  special  condition.  If  the 
purchaser  require  the  opinion  of  conn* 
sel,  he  mu9t  take  it  at  his  own  expense, 
but  he  will  have  only  a  qualified  property 
in  the  opinion,  until  the  sale  is  com- 
plete.    R.     Aiexander  v.  Crosbie     141 

3.  Where  the  lands  were  sold  under  a 
a  decree  upon  the  30th  of  April  1840; 
one-fourth  of  the  purchase-money  de- 
posited ;  a  conditional  order  to  confirm 
the  sale,  and  sabseqnently  the  remain- 
ing three-fourths  lodged  in  bank  to  the 
credit  of  the  cause,  all  upon  the  follow- 
ing day,  and  the  order  to  confirm  the 
sale  made  absolute  on  the  12th  of  May; 
Heid,  that  the  purchaser  was  not  en- 
titled to  the  rents  from  the  1st  of 
November,  the  gale- day  next  preceding 
the  day  of  sale.  £.  £•  Vincent  v. 
Thwaites  426 

HI.  Practice  as  to. 

4.  Biddings  opened  under  the  circum- 
stances of  the  case,  on  an  advance  of 
£20  on  £165»  upon  the  application  of  a 
person  who  had  bid  at  the  former  sale. 
<— Whether  the  biddings  will  be  opened 
or  not  is  a  question  to  be  determined  by 
the  particular  circumstances  of  each 
case.     EL  £L  Mayne  v.  Macartney  324 

5.  Where  it  appeared  that  the  receiver 
had  passed  his  final  account  in  1829, 
when  there  was  a  small  sam  doe  to  him ; 
that  the  purchaser  under  the  decree  in 
the  cau9e  was  pat  into  possession  the 
same  year ;  and  that  the  receiver  had 
not  received  any  of  the  rents  since  his 
last  account ;  the  Court  granted  an  order 
to  vacate  the  receiver's  recognisance 
although  the  receiver  had  not  been  for- 
mally discharged. — The  injunction  to 
put  the  purchaser  into  possession  a- 
mounts  to  a  discharge  of  the  receiver, 
£.  K.    Anonymous  416 

6.  A  motion  to  invest  the  one-fourth  of 
tlie  purchase-money  in  8^  per  cent  stock 


must  be  upon  notice.  E.  E.  Lee  v.  Poote 

419 

7.  In  the  Exchequer  the  three^fonrths  of 
the  purchase-money  cannot  be  paid  in 
until  the  sale  is  confirmed.  Secus  in 
Chancery.     E.  E.     Vincent  y.  Thwaites 

427 

8.  Where  an  estate  was  set  up  for  sale  in 
two  lots  and  one  of  them  was  sold,  but 
no  bidder  appearing  for  the  other  the 
sale  was  abjonrned  as  to  it,  the  Court 
approved  of  the  following  condition  of 
sale  to  the  remaining  lot:— -That  the 
purchaser  should  not  require  original 
searches  for  judgments  against  any  per- 
son against  whom  such  searches  bad 
been  already  made  at  the  instance  of 
the  purchaser  of  the  lot  already  sold, 
but  should  be  satisfied  with  compared 
and  certified  copies  of  such  searches.  R. 
Fitzgerald  v.  Lane  447 

SECURITY  FOR  COSTS. 
iS^  Costs. 

SEQUESTRATION. 

1.  Notice  of  motion  for  liberty  to  execute  a 
sequestration  upon  a  decree  is  necessary, 
where  it  is  sought  to  execute  it  against 
lands.     E.  E.     Welsh  v.  Welsh       360 

2.  Upon  an  application  for  liberty  to  issue 
a  sequestration  for  the  costs  of  dismis- 
sing a  bill,  if  the  party  be  going  against 
personal  property,  notice  of  the  motion 
must  not  be  g^ven:  secus  where  the 
party  is  going  against  real  property. 
£.  B.     aBrien  v.  Foley  418 

SEQUESTRATORS. 
A  motion    on   behalf    of   sequestrators, 
to  lodge  money,  must  be  upon  notice. 
£.  E.    Byrne  v.  Langmore  41 1 

SERVICE. 
See  Taking  ofb  the  file. 

1.  When  a  notice  of  a  motion  is  personally 
served  on  a  party  out  of  Court,  it  should 
be,  of  a  motion  to  be  made  on  a  parti- 
cular day,  and  not  on  *'tfae  first  oppor- 
<'  tunity."     R.     Creed  v.  Creed         32 

2.  Where  the  process-server  pleaded 
guilty  to  an  indictment  for  perjury,  as 
to  the  service  of  process ;  Beidt  opoa 
the  special  circumstances  of  the  case^ 
that  the  plsiintiffand  his  attorney  should 
pay  to  the  defendant  all  costs  incarred 
by  them  in  setting  aside  the  prooeaa. 
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except  tlie  costo  of  the  progecation  of 
the  process-server,  over  which  the  Court 
considered  it  had  no  control.  Is  the 
plaintiff  in  general  liable  for  the  costs 
of  setting  aiiide  process  against  defend* 
ants  who  have  succeeded  in  convicting 
the  process-server  of  peijurj?  The 
affidavit  of  the  process-server  is  con- 
clusive as  to  the  fact  of  service  until  a 
conviction  for  perjury  takes  place ;  Sem- 
bie*     E.  E.  Bffan  v.  JDoheri^  68 

3.  A  defendant  shewed  as  cause  against 
an  attachment  for  disobeying  an  injunc- 
tion, that  the  affidavit  of  service  was 
false,  and  having  convicted  the  pro- 
cess-server of  perjury,  though  contrary 
to  the  charge  of  the  Judge ;  Held,  tluit 
the  defendant  was  entitled  to  all  costs 
occasioned  by  the  faUe  affidavit,  except 
the  costs  of  the  prosecution.  R.  Cos 
prove  V.  McDonnell,  before  Sir  W. 
M*Mahon,  1835.  77  ttote 

4.  The  mode  of  service  required  by  the 
1  &  2  F.  c  109,  8. 30  (tithe  rent-charge 
act),  with  respect  to  the  ten  days'  notice 
of  a  party's  intentiou  to  apply  for  a  re- 
ceiver under  that  act,  is  not  applicable 
to  the  service  of  the  order  appointing 
such  receiver,  which  must  be  served  in 
the  usual  manner  required  by  the  justice 
of  the  Court  for  the  service  of  ]t« 
orders.   £.  B.    Mangan  v.  Matty     106 

5.  Where  the  cause  is  out  of  Court,  the 
notice  of  a  motion  to  dismiss  the  bill  for 
want  of  prosecution  should  be  personally 
served  upon  the  plaintiffs,  and  the  de- 
fendant should  come  prepared  with  an 
affidavit  of  such  personal  service ;  but  if 
the  plaintiff  appear  upon  the  motion,  he 
thereby  waives  the  objection  that  he  was 
not  personally  served  with  notice  of  the 
motion.     GritT  v.  Leahy  227 

6.  Upon  personal  service  of  the  defendant 
with  the  decree,  directing  him  to  pay  a 
certain  sum  of  money  to  th^  plaintiff, 
and  on  demand  of  payment  by  a  third 
person,  under  a  power  of  attorney,  it  is 
enongh  to  shew  the  power  of  attorney  to 
the  defendant ;  and  it  is  not  necessary,  in 
order  to  ground  a  motion  for  a  seques- 
tration for  not  paying  the  money  pur- 
suant to  the  decree,  it  should  appear 
that  at  the  time  of  the  service  of  the 
decree,  and  of  the  demand,  a  copy  of 
the  power  of  attorney  was  left  with  the 


defendant  R.  Vereket  v.  Lord  Gori  239 

7.  Service  of  the  order  for  hearing.  B.  B. 

Crosthwaite  v.  Murray  S23 

SETTING  DOWN. 
See  Causb,  setting  down  and  hbarinq. 

SOLICITOR  AND  CLIENT. 

1.  On  bill  filed  by  client  against  solicitor, 
to  set  aside  a  bond  and  judgment  for 
the  amount  of  an  account  stated  and 
settled  between  the  solicitor  and  client 
after  the  client  had  come  of  age,  the 
solicitor  having  also  acted  as  agent  and 
manager  of  the  estate  of  the  client 
during  his  minority,  the  Court  refused 
to  open  the  account  on  the  allegations 
that  the  greater  portion  of  it  consisted 
of  charges  for  costs  and  other  items  for 
which  the  client  was  not  properly  liable, 
and  that  the  costs  were  not  taxed,  and 
that  it  did  not  contain  credits  to  a  lai^e 
amount,  to  which  the  client  afterwards 
discovered  he  was  entitled ;  Held  aUo^ 
that  after  a  decretal  order  dismissing  the 
bill  as  to  opening  the  account  stated  and 
settled,  and  directing  an  account  of  sub- 
sequent dealings  only,  the  Court  will 
not  on  further  directions  go  into  an  item 
overcharged  and  suppressed  in  the 
account  stated  and  settled,  no  sufficient 
grounds  for  doing  so  having  been  shewn 
at  the  original  hearing.  C.  Darcy  v. 
Burke  I 

2.  A  solicitor  transacting  business  for  his 
client  and  having  at  the  same  timea  judg. 
ment  against  him  beari ngjn teres t-— the 
client  having  madegeneral  payments  from 
time  to  time,  the  solicitor  was  held  jus- 
tified in  applying  those  payments  to  his 
account  for  costs  accruing  due,  although 
the  interest  on  the  judgment  against  his 
client  was  accumulating  at  the  same 
time.  Ibid 

3.  The  Court  has  jurisdiction  under  a 
decree,  binding  the  client  to  order  his 
solicitor  to  bring  in  the  deeds  of  his 
client  in  his  possession,  although  he 
never  appeared  in  the  cau«e,  and  it  is 
uncertain  at  what  time  the  deeds  came 
into  his  possession.  Semble,  R.  Har^ 
grate  v.  Holland  137 

4.  As  a  general  rule,  from  which  there 
will  be  no  deviation^  unless  under  pecu- 
liar circumstances,  the  Court  in  compu* 
ting  the  period  of  apprenticeship  to  an 
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attorney,  will  not  allow  credit  for  time 
elapsed  before  the  payment  of  tbe  atamp 
daty  apon  the  iodentoree.  E.  E.  Ex 
parte  Sterne  878 

STATUTE. 
I  am  not  bound  to  g^ve  to  a  section 
creating^  a  flat  statutable  bar,  (the  sta- 
tote  of  limitations)  astriogeot  constrae- 
tion  which  does  not  necessarily  follow 
from  that  section.  Per  Lord  Plunkbt, 
in  Drought  v.  Jonee  307 

STAYING  PROCEEDINGS. 
See  Answer,  3. 

Costs,  21,  22,  23,  24. 

TAKING  OF  THE  FILE. 
Upon  appeal  from  a  decision  in  the  Rolls, 
HtUd^  that  a  special  case  most  be  made 
to  sustain  an  application  to  take  an  affi- 
davit off  the  file  to  prosecute  for  per- 
jury.    C.     N r.jY 17 

TENANTS  UNDER  THE  COURT. 

1.  A  lease  under  the  Court  for  seven  years 
pending  the  cauee^  being'  about  to  expire, 
the  lands  were  sold  under  the  decree, 
and  the  purchaser  stated  that  he  did  not 
wish  a  new  letting,  but  that  the  receiver 
should  levy  the  accruing  rents  from  the 
tenants,  until  the  conveyance  to  him 
should  be  executed.  After  the  expiration 
of  the  lease,  the  tenant  continued  to 
occupy,  and  the  receiver  to  take  the  rent 
as  before,  but  without  any  express  agree- 
ment as  to  the  new  tenancy.  After- 
wards the  purchaser,  by  injunction,  took 
the  actual  possession,  and  .turned  the 
tenant  out.  On  motion  for  a  writ  of  res- 
titution upon  the  ground  that  a  tenancy 
from  year  to  year  had  been  created,  and 
that  the  tenant  was  entitled  to  a  notice  to 
quit ;  lleld^  that  as  to  the  tenancy  under 
the  Court,  the  cause  is  determined  by 
the  execution  of  the  conveyance  to  the 
purchaser,  and  that  the  tenant  overbold- 
ing,  without  special  an^reement,  held  im- 
pliedly snbject  to  to  the  condition  of  the 
leasp,  and  tiierefore  his  tenancy  was 
determined  by  the  execution  of  the  con- 
veyance to  the  purchaser.  R.  Johnson 
V.  Reardon  123 

2.  Upon  a  letting^  nnder  the  Court,  the 
person  declared  the  highest  bidder  will 
not  be  discharged  from  his  bidding, 
thongh  it  was  at  great  overvalue,  and 


WIS  by  ao  agent  who  appeared  to  have 
miaappreheDded  the  intention  of  his 
instroctiona ;  but  tiie  landa  may  l>e  set 
np  again,  upon  the  bidder  undertaking 
to  pay  all  costs  occasioned  by  a  reletting, 
and  to  enter  into  seoority  by  reeogni- 
■anoe  for  payment  yearly,  during  the 
tenn,  of  a  aam  lo  be  settled  by  the 
Master,  as  compensation  for  the  loss, 
by  any  difference  between  the  rent 
already  bid,  and  the  rent  to  be  obtained 
apon  the  reletting.  Where  the  bidding 
was  £261  per  anoum,  and  was  exces- 
sive, the  Court  ordered  upon  consent, 
that  the  bidder  be  deemed  tenant  at 
£200,  and  that  he  should  take  out  leases 
at  that  rent,  &c.  R.  Coote  v.  CooU  159 
And  see  Cox  v.  Cox^  note.    Bnd.  160 

TITHES. 

1.  In  a  suit  for  the  arrears  of  tithe  compo- 
sition in  the  name  of  the  se^aestrator  of 
a  parish,  there  is  no  substantial  reason 
why  the  Bishop  of  the  diocese  sbcMild  be 
made  a  party.  E.E.  Egan  r.  Do- 
hertg  68 

2.  Where  lands  were  applotted  with  tithe 
composition  for  two  parishes,  the  Court 
upon  a  petition  presented  nnder  the  I 
&2  K  109,  s.  16,  referred  it  to  the 
Remembrancer  to  inquire  and  report  in 
which  of  the  parishes  the  lands  were  si- 
tuated, and  whether  they  were  doobly 
charged  with  the  rent-charge;  and  if 
so,  for  which  of  said  parishes  tkey  had 
been  rightfully  charged  with  tithe  com- 
position. E.  B.  Armstrong  v.  Pepfper  89 

S.  The  mode  of  service  required  by  tbe  1 
&  2  VksL  a  1 09,  s.  30  (tithe  rent-charge 
act),  with  respect  to  the  ten  days*  notice 
of  a  party's  intention  to  apply  for  a  re- 
ceiver onder  that  act,  is  not  applicable 
to  the  service  of  the  order  appointing 
sach  receiver,  which  must  be  served  in 
the  usual  manner  required  by  the  jus- 
tice of  the  Court  for  the  service  of  its 
order.     E.  E.     Mangan  v.  Mas^    106 

4.  A  receiver  appointed  under  the  1^2 
Viet,  c  109,  s.  30,  to  pay  the  tithe  rent- 
charge,  is  bound  to  apply  the  sums  re- 
ceived in  the  first  instance  in  discharge 
of  the  rent-chaige  and  costs,  and  has  no- 
thing to  do  with  the  payment  of  the 
head-rent  to  which  the  land  may  l»e 
liable.    R.    Saundgrmm  v.  Stoney  1 53 
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5.  Where  the  Remembraaoer  has  allocated 
a  certain  sam  to  be  paid  by  a  receiver 
as  the  tithe  rent-charge  doe  oot  of  the 
lands  over  which  he  has  been  appointed ; 
and  his  certificate  has  been  served  npon 
the  receiver,  and  a  personal  demand 
made  for  the  amount  of  sach  rent-charge, 
upon  non-payment  of  same  the  party 
entitled  will  obtain  an  attachment 
against  the  receiver.  The  general  or- 
der of  the  Court,  directing  the  receiver 
to  pay  the  tithe  rent-charge,  amounts  to 
an  order  to  pay  in  each  particular  case. 
£•  E.     Brown  v.  Brown  409 

TRUSTS  AND  TRUSTEES. 

1.  The  Court  will  extend  a  receiver  on  a 
judgment,  under  the  5  St  6  IT.  4,  &  55, 
over  a  trust  term,  unless  it  appear  that 
the  trustees  are  in  possession  ;  it  is  no 
cause,  in  extending  a  receiver,  that  the 
judgment  is  only  a  collateral  security, 
and  that  the  petitioner  has  filed  a  charge 
in  a  Chancery  suit  on  foot  of  the  same 
demand.     E.E.     White  w.  Biake     HI 

2.  An  executor  who  joins  in  taking  out 
probate,  but  does  not  act,  is  liable  for 
the  acts  of  his  co-executor,  and  charge- 
able for  monies  lost  by  the  wilful  de- 
fault of  such  co-executor.  Where  a  per- 
son is  clothed  with  the  character  of  trus- 
tee, the  cestui  que  trusts  shall  not  be 
affected  by  his  acts,  except  so  far  as 
they  knew  and  acquiesced.  C.  Scully 
V.  Delany  165 

3.  Where  A.  was  nominated  trustee  and 
executor  of  a  will,  upon  a  petition  pre- 
sented for  his  removal  under  1  W.  4, 
c  60,  s.  22,  stating  that  the  will  had 
been  produced  and  shewn  to  A.,  and 
read  by  him  previously  to  its  having 
been  executed  by  the  testator  in  his 
lifetime;  and  that  A.  had  thereupon 
approved  thereof  and  consented  to  act 
as  such  trustee,  but  that  subsequently 
to  the  testator  8  death  he  had  declined 
to  interfere  in  the  trusts  of  the  will, 
the  Court  made  an  order  for  his  remo- 
val, and  referred  it  to  the  Remembrancer 
to  approve  of  a  proper  person  to  be  ap- 
pointed trustee  in  bis  place.  E.  R. 
Crook  s.Ingoldiky  SI 5 

4.  A  creditor  coming  in  under  a  decree 
cannot  rely  upon  a  will  as  creating  a 
trust  in  his  favor,  unless  it  have  been 


put  snffidently  in  issue  for  that  pur- 
pose either  by  the  pleadings  in  the  cause 
or  by  the  charge  or  disdiarge  in  the 
office.     E.  E.     O'Eelly  v.  Bodkin   361 

WASTE. 

1.  A  bill  to  restrain  waste,  the  damage 
proved  being  only  £7,  168.  is  beneath 
the  dignity  of  the  Court,  and  will  be 
dismissed  with  costs  at  the  hearing.  C. 
Lambert  V,  Lambert  210 

2.  Where  a  bill  by  the  person  next  in  re- 
mainder chained  that  the  tenant  for 
life,  who  was  dispunishable  of  waste, 
and  who  had  power  to  make  leases  not 
dispunishable  of  waste,  had  demised  a 
part  of  the  lands  to  a  third  person,  and 
that  such  person,  in  oollusion  with  the 
tenant  for  life  was  committing  waste  by 
turning  up,  tilling,  and  burning  the 
land ;  and  the  defendant  admitted  the 
turning  up,  &c.,  but  stated  it  was  land 
which  the  tenant  for  life  had  redaimed 
and  laid  down  in  grass  thirty  yeavs  be- 
fore, the  Court  refused  to  grant  a  motion 
for  an  injunction.  Semble — That  such 
a  pasture  is  not  ancient  meadow.  E.  K, 
Uavies  ▼.  Davies  414 

WILLS. 

1.  Devise  to  **  children,  share  and  share 
alike** — a  first  codicil  appointed  a  guar- 
dian '*  during  minority'*^second  codi- 
cil, **  in  the  event  of  the  death  of  any  of 
**  the  children,  their  portion  to  be  divid- 
'^ed  among  thesurvivors,  share  anditbare 
'*  alike  ;*'  Held,  that  <«in  the  event  of  the 
«  death,'*  meant  death  during  minority. 
In  a  will,  "  in  the  event  of  the  death  of 
*'  the  devisee.**  are  never  construed  to 
mean  the  event  of  a  lapse  by  death  be- 
fore the  testator,  except  from  necessity. 
C.     Montgomery  v.  Montgomery      161 

2.  Testator  having  a  power  to  appoint  by 
deed  or  will,  executed  a  will,  and  after- 
wards a  deed,  and  then  a  codicil  to  his 
will.  By  his  will  he  appointed  four  de- 
nominations of  land  to  his  four  sons, 
giving  one  denomination  to  each  and 
his  heirs  '*  to  go  to  them  immediately 
<*  after  the  death  of  his  wife ;  and  in  case 
"  of  the  death  of  any  or  either  of  his 
**  said  younger  sons  before  he  or  they 
<<  should  be  respectively  entitled  thereto, 
'*then  the  part  or  share  of  him  or 
*'  them  so  dying  io  go  to  and  be  divided 
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''amonst  the  sorviFon  eqoalij,  tkare 
«<aDd  share  alike."  By  the  deed  be 
partly  displaced  the  appointment  con- 
tained in  his  will,  and  appointed  to  his 
third  son  and  his  heirs  the  denomination 
of  land  giFen  by  his  will  to  his  fourth 
son,  leaving  the  latter  without  protr- 
sion— then,  by  a  codicil  he  appointed  to 
his  fonrth  son  and  his  heirs  another  de« 
nomination  of  land  'Mnstead  of"  that 
given  by  his  will ;  Hdd^  that  the  words 
*<  and  in  case  of  the  death  of  any  or 
*<  either  of  his  said  yoonger  sons,**  &c^ 
xeferred  to  the  event  of  the  death,  not 
of  the  testator,  hot  of  his  wife ;  Held 
abOf  that  although  the  appointment  by 
the  will  would  have  been  subject  to  the 
clause  of  survivorship,  the  appoint- 
ment by  the  codicil  was  absolute  to 
him  and  his  heirs.  C.  Commi$rioner9 
of  Charitable  Danaiians  v.  CoUer  196 
S.  A.  upon  the  marriage  of  his  daughter 
B.  in  1794  granted  to  trustees  an  an- 
nuity of  £100  out  of  part  of  the  lands 
of  C.  in  trust  for  her  husband  for  life, 
and  after  his  death  for  B.  for  her  life  in 
case  she  should  survive  her  husband, 
and  after  death  of  the  survivor  for  the 
children  of  the  marriage,  in  such  shares 
as  the  parents,  &c.  In  January  1813  A. 
made  his  will,  and  after  minutely  speci- 
fying the  property  of  which  hewas  pos- 
sessed, the  head  rents  and  profit  rents  of 
each,  he  devised  all  these  totrnstees  ''to, 
**  for,  and  upon  the  several  trusts  and  pur- 
^  poses  hereinafter  mentioned  and  none 
''other;"  and  ''after  payment  of  the 
bead  rents  payable  thereout"  to  apply 
same  to  the  trusts  thereinafter  men- 
tioned ;  he  then  directed  them  to  pay 
£100  a- year  to  his  wife,  and  subject 
thereto,  he  gave  to  B.  an  annuity  of  £50 
a-year  for  her  life,  and  upon  the  decease 
of  his  wife  a  further  annuity  to  her  of 
£50  a-year,  "  said  two  annuities  to  B. 
"for  her  sole  and  separate  use,  free 
«<  from  the  control  of  her  said  husband ;" 
and  subject  to  the  "  head  rents,"  and 
*<  to  these  two  annuities  to  his  wife  and 
'<  daughter,"  he  disposed  of  the  rest  of 
his  property,  without  making  any  allu- 
sion to  the  charge  upon  it  under  the 
deed  of  1794.  He  died  leaving  B.  and 
her  husband  surviving ;  the  latter  hav- 
ing died,  and  a  party  who  became  en* 


titled  to  some  of  the  lands  charged  with 
these  two  annuities  having  refused  to 
coutinue  to  pay  both,  she  filed  a  bill  to 
raise  the  arrears ;  Meldp  thai  she  was  bound 
to  elect.  E.  £.  Graham  v.  Thynne  402 
4.  Where  a  testator  devised  to  trustees 
his  "  estate  and  interest"  in  farms  of 
which  he  was  seised  for  lives  renew- 
able for  ever,  in  trust,  after  paying 
certein  annuities,  &c.  to  permit  and 
suffer  his  nephew  A.  to  enjoy  the  same 
for  his  life ;  and  from  and  after  hie  de- 
cease,  to  permit  such  ton  of  his  as 
should  attain  the  age  of  twenty-one  to 
enjoy  said  lands,  and  on  failure  of  such 
remainder  to  his  nephew  B.,  for  his  life, 
remainder  to  his  first  son  as  before: 
Heldj  that  a  son  of  A.*s  who  attained 
the  age  of  twenty-one,  and  died  in  the 
lifetime  of  his  father,  took  the  absolute 
interest  in  these  premises.  £.  B.  Kirby 
r.  O'Bea  424 

WORDS. 
See  Will. 

WRIT. 

1.  To  warrant  a  party  in  issuing  a  writ  of 
replevin,  he  should  have  been  in  clear 
and  unequivocal  possession  of  the  thing 
replevied,  at  the  time  of  the  alleged  tak- 
ing. Where  he  issues  the  writ  under* 
improper  circumstances,  he  will  be  at- 
tached for  his  contempt — the  writ  will 
be  quashed,  and  the  goods  ordered  to 
be  restored.     C.     Comerford  v.  Blake 

176 

2.  Where  the  sheriff  returned  nihil  on  two 
several  writs  of  eeire  facias  issued  on  a 
recognisance,  entered  into  by  parties 
who  resided  abroad,  and  directed  to  the 
sheriff  of  the  county  where  the  estete 
of  the  party  lay ;  rules  to  plead  may  be 
entered  as  on  a  return  of  scire  fecL  C. 
ne  Queen  v.  Barrio  189 

3.  On  motion  (after  bill  filed  praying  an 
account,  &c.)by  judgment  creditor  for  a 
writ  ne  exeat  regno,  to  prevent  the  de- 
fendant, who  was  administrator  of  the 
conusor,  and  threatened  to  leave  the 
kingdom,  from  so  doing, — the  Court  re- 
fused the  writ,  iuasrauch  as  the  debt 
was  a  legal  debt,  and  the  plaintifi'"s  affi- 
davit was  not  positive  that  assets  had 
been  received  by  the  defendant.  R. 
BiU  V.  OBanhn  463 


